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A CHORUS OF PRAISE 


A profound Contribution to a most Significant Legal Topic of To-day. 

JUDICIAL CONTROL 

of Administrative Action in India 

(A STUDY IN METHODS) 


By 

A. T. MARKOSE, m.a., ll.d.. Professor^ Law College, Trivandrum. 

FOREWORD BY 

M. G. SETALVAD, Attorney-General of India. 


Extract from foreword ; 

I have goi^e through the final proofs of Dr. Markosc’s book, a pioneering 
work in the field of Indian administrative law, and I am struck by its clarity and 
comprehensiveness. **<'*** 

“Among the recent books which have appeared in the wake of the new 
Constitution on Public Law, Mr. Markose’s work will easily rank as one of 
the best.” 

“ The work is entitled to high praise as a legal text-book of outstandins 
merit.” M. K. NAMBIAR.— ‘Hindu’, 

“On the whole, this is a monnmental work in the field of legal literature.*' 

— The Bombay Law Reporter 

“ This is in fact, the first book of its kind to have been published in anj 
Commonwealth country. Most of Mr. Markose’s readers are likely to agree with 
the opinion of the Attorney-General of India expressed in the foreword, that the 
author has written a book of which he can be justly proud. To the Indian 
practitioner, it will be invaluable. It is also of considerable interest to students 
of administrative, not only because of the comparisons and contrasts drawn 
between the English and Indian Rules, but also because of useful and sometimes 
penetrating analysis of the English decisions 

~S. A. DE SMITH, 

“ A book of learning and autkority ”. 

— Law Quarterly Review, 

“ The Book by Markose here under review is a thorough and eskaustive 
treatise on the form of Judicial Control of administrative action in India. It is a 
formidable Volume of 752 pages packed throughout with innumerable foot-notes. 
Though dealing principally with Indian Law, the book frequently discussed 
Bntish Law and occasionally Australian, Canadian and American Law ”. ‘ 

— Harvard Law Review. 

Postage Extra, 


Price Rs. 20. 
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LAW OF PREVENTIVE DETENTION IN INTDIA 

By 

V. G. RamachandraNj m.a.j b.l. 

{Research Officer, Indian Law Institute, Hew Delhi.) 

It is the unique privilege of India that with the advent of independence she 
has managed to keep on the Statute Book, the La\v of Preventive Detention. 
It appears to be nearly permanent though not declared so. The Law of Preventive 
Detention in its modern form owes its genesis to the First World War. In fact in one 
sense detention without trial is clearly reminiscent of the Spanish Inquisition. No 
other country tlran India has sought to retain tliis Law of Preventive Detention during 
peace time. It has been always admitted that detention without trial is a clear 
denial of the liberty of a citizen. Only in abnormal war times can the liberty of a 
citizen be curtailed by the application of detention laws. While so, how can we 
defend it as a peace-time measure in India? In other words, it looks as if we in 
India have continuously been in some kind of war-emergency, for the last ten years. 
How else can we justify this lawless law ? The emergency is not external but inter- 
nal possibilities of commotion, imminence of disturbance to maintenance of public 
order, public tranquillity or the security of India. Are conditions so bad in India? 
Is not the ordinary citizen in India law abiding ? Why is the party in power fighting 
shy of abrogating the Law of Preventive Detention? These are the questions we wish 
to ponder over and examine. 

The sorry episode of permanently keeping the statute in force by the backdoor 
metlrod of annual statements in Parliament, some governmental explanation for the 
need for continuance of the Act, and finally getting the majority in Parliament to 
vote for the continuance — these indeed have become normal features of our citizen- 
ship rights^. Needless to add the majority party faces no political opposition worth 
> the name. Ergo tvhat it wills is law. The one polidcal party which is well knit 
I — the Congress — has been in power for over a decade. And power corrupts. The ten- 
dency to examine the other side of the picture is not felt to be necessary for the majo- 
■ rity. And where many of tliis party have tasted power and often have succumbed to 
, pitfalls moral, social and economic, there is not that Gandhian giant to pull up the 
wrongdoers. The wrong continues, power gets corrupt and the desire to rule 
j willy-nilly is paramount. The Rule of Law has therefore to be buttressed by the 
[j special authority of such detention laws. The Act of 1 950 has been continued by 
anotlrer Act of 1954 and now by Act LIV of 1957, extending the life of the Act till 
B i960. Is it proper to have such continued retention of a law which strikes at the 
[j fundamentals of civil liberties ? This is indeed hardly fair to the citizens of a 
B Federal Democracy. It may even be better to tolerate permanent statute 
j with adequate judicial safeguards, limiting the period of detention and setting 
&ee a detenu after six months in case no case can be registered against him. 

1 The theory of subjective satisfaction of the authority has been carried too far in 

the Detention Act practically throttling any judicial review on that aspect. 
It is placing a great premium on the administrator’s integrity and capacity to 
assess correctly the need for such detention. The scope of subjective satisfaction 
^ should be narrowed to the narrowest limit. It can be dealt properly only at Cabi- 
•I level on the lines disclosed in Liveridge v. Anderson"^. To delegate this subjective- 
^ satisfaction-power to a lesser oflBcial or a District officer is preposterous, llie sug- 
gestion is if the satisfaction is left solely to the Home Minister of the State personally 
he would be answerable at the bar of the Legislature. There should be no delega- 
^ V power to any one below the rank of a Minister. Then again, the present 

Advisory Board, however best manned, appears somewhat as a “substantial solatium” 

^ and can in no manner be called a substitute for a Court of Law. We venture to 


i. Ste Author’s^ new Suoplement to his work Macjias Law JounHAt. Office. 
Las <if PrKentisi Dtieniiort-. Published by the , a. L.R. (194a) A.C. 206, 
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suggest that the Board’s function may as well be taken by a Judge of the High Court- 
call him an ‘Advisory Judge’ — if you want. If the Board is reputed to be at high level 
the reputation will in no way be minimised if the Judge of the High Court is speciall] 
appointed and before him, the Administration has to lay the papers and the detem 
allowed a hearing in person. This will create public confidence. A Board i: 
rather a secret affair and the States’ interest will in no way be jeopardised if ont 
sole High Court Judge takes the place of the Board. The proceedings before b 
High Court Judge will be considered sufficiently public and -udll offer the deteiiu . 
an atmosphere wherein he will rightly feel that justice is “seeming to be done. 

As the law stands now, a detenu has a fourfold right. He is to be inforined 
of the grounds of detention as soon as may be. Next, he can make representation 
in answer thereto. Thirdly, he is entitled to a personal hearing before the Advisory 
Council. Lastly, he has to be informed of the order of confirmation or release oy 
the Advisory Board’s recommendation to the Government. The scope of judicial 
review emerging from these is indeed very limited. The Courts have insisted that 
the srounds served on the detenu shall not be vague or indefinite or be such that 
thev are not susceptible of an explanation. In the absence of such grounds, the 
order of detention is ultra vires. Even if one of the grounds is defective, it rendeis 
the order nugatory. Here again the provision in the Constitution enables the 
detainine authority to refrain from disclosing facts which such authority considers 
to be contrary to public interest to disclose. This practically renders the so-called 
safeguard illusory Further a second detention can always circumvent a discharge 
of Ae detenu by Court. The safeguard of Review by the Advisory Board is not 
an adequate one. It can hardly take the place of a judicial trial. To say that the 
Cnnncil is manned by a Judge of the High Court and two others qualified to be such 
Judges is hardly a convincing safeguard. The procedure before the Council renden 
the whole thing useless. A mere reading of an accusation and an answer supplement- 
ed by any information that may be called for is hardly enough. It is a farce as 
it WCTe No Court can judge a person merely on pleadings. It requires evidence 
tested by the yardstick of cross-examination, aid by counsel and arguments on law 
and fact. But the Advisory Board dispenses justice merely on papers and what we 
may say ‘ hearsay ’. Thus the procedure prescribed in a detention case is 
contrary to all canons of ‘Natural Justice’. Why should there be this discrimination 
in procedure as between punitive justice (before Court of law) and preventive 
iustice (before the Advisory Board under the Preventive Detention Act)? The 
detenu’s right of audience before the Board can hardly make up for representation 
by a lawyer. Exclusion of counsel excludes the only source of assistance to the Board 
to sift the materials on behalf of the detenu. 

To confer on a State absolute dominion over all that man holds dear (personal 
liberty) is to confer arbitrary power on those who are masters for the time being. 
Despotism in any shape will only land the country in abject slavery. 
We echo the words of Mr. M. K. Nambiart “of what worth is the glorious 
Preamble of the Constitution which holds out justice, liberty, equality and 
fraternity as the guiding star of our Republic, if the Constitution, as 
interpreted, empowers the 'deprivation of liberty without conforming to the most 
elementary principles of natural justice. Without personal freedom free India 
cannot breed a race of free men.” A nation raises itself not by the quantum of its 
Police Laws but the absence of it except to the barest minimum. There is no clear 
case for a general Law of Preventive Detention in India. May be, there arc certain 
potential law-breakers, but they can be dealt with under the ordinary law. The 
tendency appears to be that the majority political party in power, on account of its 
ovm inherent moral weakness, is unable to control the opposition in the political 
arena. Result is, there is a possibility of violence by the malcontents, not to 
speak of the contribution made in that field by the lesser fry of the party in power 
who foment needless bitter antagonism. The talisman, therefore, is the moral growth 
of the nation as a whole and of the major political party in power in particular. 


I. Sfi Introduction to the Author’s Book on " The Lam of Prevonlive DeUnt'm.'' 
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If the latter improves, public discontent recedes followed by a reclamation of 
potential law breakers. Further more, if quick measures of economic emancipation 
of the masses are heralded, much of the political opposition will lose its sting and 
the need for application of the detention laws will indeed be reduced to the minimum. 
Confidence begets confidence. You cannot buy confidence by Detention Laws. 
It is not too late before our Legislators and their constituent public ponder deeply 
over all these aspects and take early steps to abrogate the Detention Law altogether. 
In England and America there are no such laws. Is India going to be backward 
in this respect ? 


TRADING IN CORPORATE CONTROL 
IN UNITED KINGDOM AND UNITED STATES* 

By 

S. J. Singh, m.l. (Lon.), 

Law Research Officer, Indian Law Institute, Hew Delhi. 

Besides lot of complex problems created by separation of ownership and manage- 
ment in modern companies, there arises greater need to protect the shareholders and 
companies from the use and abuse of rights and powers exercised for their own 
interest. 

The ratio decidendi of Perlman v. Feldman^ as laid down by the second circuit of 
United States in 1955 drew attention of English lawyers to a new horizon in 
Company law ; whether a controlling director or group who sells a control block 
of shares to outsiders at price not made available to all shareholders may be 
compelled to pay over to corporation or, other shareholders, any premium in excess 
of the investment value of shareholders. 

The 2nd Circuit Court of United States (with Judge Swan dissenting) rejected 
the non-separability doctrine, shifted the burden of proof as to the value of compo- 
: nents to defendants and remanded the case to District Court with instructions to 
: ascertain what part of the purchase price was to be allocated to the ‘power to Con- 
: troP the management, and thereby to capture the corporation product. 

' Such ‘premiums’ the Court determined should be shared by defendants with 
I plaintiffs to the extent of their respective stock interests. . . .the plaintiffs were en- 
; titled to recover individually. 

To ascertain the real position and to plan for the protection of the shareholders 
interest and public good, I may first analyse legal aspect of trading in corporate 
i control by directors in England, which presupposes the anatomy of the scope and 
nature of the fiduciary duty imposed by the law of England in this reference. ' 

■ Relationship of the directors with the company and the shareholders. 
j In 1886, Smith writing in his ‘Mercantile Law’ bases observation upon the 

■ fact that the company formed by the deed of settlement made directors as trustees in 
j full sense in firms’ property being vested in them in that capacity. 

^ Even as early as 1 742 , Lord Hardwicke in Charitable Corporation v. Sutton observed 

that committee-men [i.e. Directors of a chartered corporation, who have misapplied 

Its funds and broken its bye-laws were liable on the footing of trustees for ‘breach of 
trust.’ ^ 

In Aberdeen Rly. Co. v. Blackie Bros,^, Lord Cranworth pointed out ‘Directors are 
. agents . ... so they have fiduciary duties towards principal company.’ It is a general 
j rme that he has or can have, no personal interest conflicting with the interest of 
j those whom he is bound to protect. 

^ of ; — The British Library of Political and Economic Science and London 

* Economics and Political Science. 

I. at 9 P. 2nd 173. 
a A.tk. 400. 


3. (1854) s Bq. R. I88 x (H. L.). 
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As to the relation of shareholders and directors (as distinguished from company 
and directors), Swinfen Eady, J., in Percival v. Wright'^, flatly rejected the sugges- 
tion that directors could be held to be trustees for shareholders. It seems to have 
been assumed in England that directors have legally carte-blanche to put to 
personal advantages their inside information in dealings in the companies securities. 

These cases though not directly relevant to the facts of the trading in corporate • 
control yet they give a fair indication as to the status of directors in relation to com- 
pany and shareholders at that time. 

Most jurisdictions in United States seem to have started from same principles 
that a director as such is not in any fiduciary relationship with the members of the 
company itself. 

Allen V. Hayatt^, is more judicial authority for similar developments in England- 
According to this decision it is clear that directors may by their conduct place them- 
selves in a fiduciary relationship with the members and accordingly be liable to 
account to them for any profits which they make. 

Moreover, Percival v. Wright^ is no authority in the position as between the 
directors and the company, and the authorities of Regal Cinema v. Gulliver^, and 
Reading v. AUornty-General^, have led to strong arguments that on ordinary^ agency 
principles which are sufficiently elastic, a director who has abused his position by 
making use of confidential information for his personal advantage is liable to 
account to the company for any profits which he makes. 

It will be relevant in this connection to consider the equitable principle with 
relation to the company and its directors so far as he is considered to be an agent. 
The Principle of equity is “an agent cannot, without the consent of his principal, 
given with full knowledge and material facts and without undue influence on the part 
of the agent, retain any profits from a transaction entered into by him as an agent.” 

In re City Equitable Fire Insurance^, Romer, J., agreed that a director stood in a 
fiduciary relationship to the company. 

Further the extent of the directors responsibility to the company is clearly brought 
out in the case of Cook v. Deeks^ where the Privy Council compelled the directors of a 
Canadian Company to restore to the company the benefits of the contracts formerly 
enjoyed by the company and it is further affirmed that the transaction could not 
stand even though shareholders’ resolution had ratified the contract in as much as 
the- directors controlled a majority vote. 

Present Law (England and United States of America.) 

The law as it stands today is that directors arc not trustees for shareholders but 
Courts stress ffiat they are in fiduciary relationship to the company. Though direc- 
tors are described as trustees yet strictly speaking they are not since no property is 
vested in them but they simply manage it. 

Exception to this general rule is provided by section 193 (3) of English Companies 
Act,^ 1948, which makes the director as trustee for shareholders if the directors fail 
to disclose payments for loss of office, etc., made in connection with transfer of shares 
in company. ^ The sub-section runs ‘any sum received shall be deemed to have been 
received by him in trust for any persons who have sold their shares as a result of the 
offer made ” 

. Section 192 provides for the full disclosure of directors interest otherwise he 
will be deemed to hold benefit in trust for the company. 


I. L. R. (1902) 2 Gh. 421. 

2- (1914I 30T.LR.444. 

3. ( 1942) ' H.L. I : M.Cr. 378. 


4. LR. (>95’) H G. 507 (H.L.). 

5. L.R. (1925) Gh. 407. 

6. L.R. (1916) I A,G. 554- 
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This section expressly places directors as trustee for the company so far as transfer 
of office is concerned for payment or compensation unless full disclosure is made 
to the members of the company and duly approved. 

It may be noted that full disclosure means disclosure in the general meeting to 
the company . 

It may be emphasized that directors can vote in general meeting qua — ^members 
though cannot vote at Board if he is interested in the contract. {Baird v. Baird & Co. 
Ltd. This alone tends to diminish the power of restraint ^vhich equity has imposed on 
directors and this result is aggravated by rule in Foos v. Harbottle. 

No legal duty to disclose to shareholders any offer exists, however, favourable it 
may be, nor it seems that directors are under any liablity to shareholders if they buy 
up shares at market price before disclosing the offer. 

In U.S.A. law goes much further and directors have to account both to the 
seller and to the company (on whose behalf action could be brought by a shareholder. 

Now turning more specifically to the question whether directors had to account 
to the share- holders for a greater price which they (directors) had obtained by 
selling control of the company, it is definitely answered in affirmative so far as 
United States Courts are concerned {Perlman’s Case ) " but I ^^•iIl brief for English 
Court. 

The first question to be answered in this connection is, how far trading in corpo- 
rate control can be done legally. It is submitted they are four general methods. 
viz-, 

(1) The bidder may make a general offer to the members to buy their shares 

at a particular price conditional on the acceptance of certain number of 

shareholders. If a payment is to be made to a director of the said company by 
way of compensation for loss of office or retirement, this should be disclosed to the 
shareholders to whom offer is made. 

(2) The Law is contained in the section 193 of the English Companies Act in 
regard to this. Reference may also be made to section 102 of tlie said Act as 
well. 

Directors may be appointed to conduct negotiations on behalf of shareholders. 
Here tlie directoi's are required by law to observe good faith and other equitable 
principles relating to principal and agent, if they make any profit for themselves 
from the said transaction. 

House of Lords on the other hand in Brirss v. Wollej, held that innocent share- 
holdei's are liable for the fraud of their agent, the managing director. 

(3I The bidder may be able to control by entering into a deal with the existing 
board of the company. He can buy their shares and get them to resign their office 
and place himself and his nominees on the board instead. 

It is obvious that part of the purchase price really represents payment for direc- 
tors office rather than pa^nnent for the shares. Without the consent of tlie share- 
Imldep, directors ought not to make profit in this way, anymore than they could if 
the bidder proceeded by general offer. 

But unless more than a third of the voting shares are bought by the bidder the 
Act {vide section 193 (i) (c)) does not cover this case. 

Here again America is far ah ad of English Law (refer to Perlman v. Fcldman~.)- 
. 'Would be open to tlie English Courts to apply Perlman’s Case" principles in 
similar circumstances. But in the face of express provisions in tlie Act it seems un- 
ikely that they would do so and most probably ffiey would allow the directors to 
retain all tliey received .... once again English Law seems to be defective. 

In particular, U.S.A. alternative method to take the control is by securing- 
arge number of proxy votes. This may sometimes inv'olves agreement ivith block- 


(^949) Scottish Times 368. 


a. 1955 2nd Circuit of U. S. A. 
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holder or directors for valuable consideration to help in getting control for outsider, 
as happened in New York Central Railroad Company, 1954 and Montogomery 
Ward, the mail order firm in 1955. 

After considering different methods of trading in the corporate control the ques- 
tion arises who is to bear the cost of incidental and related cost of trading in corporate 
control ? Secondly how far directors if they find somebody taking over the control 
can go to prevent him, having regard to their fiduciary duties, or position ? 

The theory is as laid down by Peel v. London N. W. Rly., that it is directors duty 
to see that shareholders are fully informed and advi ed so that they can intelligently 
exercise their voting rights .... Courts have found impossible in practice, to audit 
the expenses in this way and the old management win or loose have recovered the 
whole of their costs. 

American decisions have in cases Steinberg v. Adam, and Rosenfeld v. Fairchild , 
Engine Co., have held that bidder can claim reimbursement of his expenses from the 
company which he now controls, whif h seems to the author, is going a bit too far 
so far as comparison with English Company Law is concerned, yet whether American 
decisions express English Law, I am inclined to think, they do, but whether either 
management or opposition ought to be allowed to spend the company’s funds ad 
lib, I gravely doubt. 

How far directors can go to preserve the existing board ? This is the next ques- 
tion to be answered in this reference. 

It may be argued that they can even go so far as to make the company less attrac- 
tive to the bidder, to remove from the control of the company any property in which 
the bidder is interested and wants to exploit the same as happened in Savoy Hotel 
Case and also in the Assam Tea Company Case, The Board of Trade’s learned 
counsel expressed the view that it was legally improper as an abuse of the directors’ 
power, but once shareholders approved it, it seems, it is much more difficult for any- 
one to attack rhe legality of their action. 

It can certainly be said that it seems highly doubtful that Board of Directors, 
without consulting the'proprietors, to transfer control of part or all of the company’s 
assets permanently out of the control of the shareholders, will receive Court’s sup- 
port. 

Last but most important question is as to why the control value ought to be re- 
covered from the director’s who sell their share for purposes of transferring control 
of the Company at an excessive value not made available to rest of the shareholders. 

The grounds for recovery are four as stated below : 

(1) Corporate Assets Theory ; 

(2) Corporate Opportunity Theory ; 

(3) Actual Injury to Corporation Theory ; 

(4) Loss of Office or Office was sold. 

Corporate assets theory. 

The Corporate Assets Theory was first advanced by A.A. Berle, Jr. (U.S.A.) in 
‘Modern Corporation and Private Property’, p. 243 (1932 ed.). He contended that 
any premium paid for majority block of shares carry ‘control’, the purchaser is I 

buying ‘Power and not the Stock ’ the power going with ‘stock’ is an asset which 

belongs only to the Corporation and payment for that ‘power’ if it goes anywhere 
must go into the corporate treasury. 

But it is submitted that this viw pan be criticised on the ground that it aban- 
dons the philosophy of free enterprise in capitalistic world, that social advantage of 
free market for investments ends, that, as a procedural matter, there is no very satis- 
factory way for separating control component from price obtained for shares. 

That, lastly, judicial authority is practically non-existent, in England at least, 
to support this theory. 
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Corporate Opportunity Theory. 

This theor)" ^^•hich prohibits a corporate director or officer of the company 
from competing with his corporation for business, does not rest upon the grounds 
of actual injury to the corporation, it stems from tlie broader policy designed to 
prevent the fiduciaiT’^ from utilizing his control position to reap an unfair profit at 
the expense of the corporation and the shareholders. 

The case of Regal Cinemas {Hastings) Lid. v. Gulliver'^, is a leading case on the 
doctrine of corporate opportunity in England. The logic in this decision as laid dotvn 
by the House of Lords is tliat it is perfecdy true to say that directors have not depriv- 
ed of anything to the company but of cou se profit was due to directorship, so they 
must account. 

The same principle was discussed in Irving Trust Co. v. Deutch-. This case held 
corporate director accountable for the profit derived from advantageous purchase of 
the property tvhich in fairness should have been acquired for corporation, even 
though there was possibility that corporation lacked funds. 

If a director or directors acquire a property which is his or their duty to acquire 
for the company, then tlie property must be given back to the company, is decided 
in a Canadian Case of Cooks v. Deeks^. 


Actuae Injury to Corporation. 

By shifting from the theory of sale of corporate assets to that of seizure of cor- 
porate opportunity, the Court in Feldman’s case (U.S.A.) disposed of the logical 
consequences that recovery depended upon actual injmy to the corporation. But 
the Court did not thereby eliminate the implication that any recovery should go 
directly to corporation. 

"Whether the corporation had lost an asset or not, or being injured due to selfish 
ends of its directors, it should have entire recovery. But the U.S. and Circuit 
Court has significantly even gone so far as to award relief to individual plaintiff. 

Loss OF Office or Office was soed. 


The law seems to be that you must not sell your office for valuable considerations, 
vmless full disclosure was made, as established by Gaskell v. Chambers^. The Gaskell 
rule is now codified in section iga of Companies Act, 1948. 

Section 193 of the said Act enacts a somewhat parallel rule with respects to 
transfers of control by means of stock acquisition where general offer is made to 
all or parts of shareholders. If in such cases a pa^Tnent is to be made to a director as 
compensation for loss of or retirement from office, full particulars must be furnished 
to the shareholders of the classes to whom tire offer is made and duly approved by 
general meeting of shareholder of classes so affected (voting by classes). If no full 
disclosure is made and approved, the amount so received by directors would be 
held in trust for those shareholders who would have sold their shares pursuant to 
such offer. 

English company directors must disgorge secret profit for loss of office. 

Tliere is no authoritative legal ruling in England as to the legal effect when the 
same objective is sought to be achieved by means of a negotiated purchase of shares 
not accompanied by general offer to all or part of the shareholders. 

Ballantine in his ‘Corporation’ argues that director is not permitted to derive a 
personal profit or advantage from agreeing to resign and such agreements are held 
to be unenforceable as being contrary to public policy. 

In conclusion it may be said that existing rules provide many opportimities 
for tire abuse by the directors of their privileged positions in connection with take- 
over bids in England. 

— 


3- 

4- 


LR. (1916) I A.C.554, 
{1858) 53 A.E.R. 937. 


i. (1942) H.L. 1 : M.E.R. 398. 

2- (»935) 2nd Circuit 1934, a 94 U. S- 708. 
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So constructive planning is needed to meet these shortcomings in the existing 
company law. 

There is strong arguments to say, if shareholders are to be adequately protected 
the directors must be deemed to owe duties to them and not merely to the fictitious 
entity. 

It may be submitted that all payments which can properly be regarded wholly 
or partly as compensation for the loss of office should require ratification by share- 
holders in general meeting. 

Similar legislation is needed to give increasing control to shareholders over 
service agreement of the directors. 
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SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 

Present : — S. R. Das, Chief Justice, S. K. Das and A. K. Sarkar, JJ. 
Workmen of Dimakuchi Tea Estate .. Appellants/^ 


V. 

The Management of Dimakuchi Tea Estate . . Respondent. 

Industrial Disputes Act {XIV of 1947), section 2 (fc) — “ Industrial dispute” — If includes dispute concer- 
ning a person who is not a workman for instance a medical officer in a tea garden — Crucial tests. 

By the Majority (with Sarkar, J. taking a contrary view). — Having regard to the scheme and 
objects of the Industrial Disputes Act, and its other provisions, the expression “ any person” in 
section 2 (k) of the Act must be read subject to such limitations and qualifications as arise from 
the context ; thO- t\s'o crucial limitations are (i) the dispute must be a real dispute between the 
Parties to the dispute (as indicated in the first two parts of the definition clause) so as to be capable 
of settlement or adjudication by one party to the dispute giving necessary relief to the other and 
(2) the person regarding whom the dispute is raised must be one in whose employment, non- 
employment, terms of employment, or conditions of labour (as the case may be) the parties to the 
dispute have a direct or substantial interest. In the absence of such interest the dispute cannot be 
said to be a real dispute bet\s-een the parties. Where the workmen raise a dispute as against their 
employer, the person regarding whose emplojonent, non-employment, terms of employment or con- 
ditions of labour the dispute is raised need not be, strictly speaking, a ‘ workman’ within tlie mean- 
ing of the Act but must be one in whose employment, non- employment, terms of employment or 
conditions of labour the workmen as a class have a direct or substantial interest. 

A person who belonged to the medical or technical staff in a tea garden is of a different cate- 
gory altogether from ts-orkmen. The Trade Union cannot be said to have a direct or substantial 
interest in his employment or non-employment and even assuming he tvas a member of the Trade 
Union of the workmen a dispute regarding his termination of service cannot be said to be an 
industrial dispute within the meaning of section 2 (/:) of the Act. 

Appeal by Special Leave from the Judgment and Order, dated the 30th August, 
1955, of the Labour Appellate Tribunal of India, Calcutta in Appeal No. Gal. 220 of 
W54- 

C. B. Aggarujala, Senior Advocate {K. P. Gupta, Advocate with him), for 
Appellants. 

Purshottam Tricumdas, Senior Advocate, for jV. C. Chatlerjee, Senior Advocate, 
P. K. Goswanii, Senior Advocate {S. jY. Mukherjee and B. jY. Ghosh, Advocates, with 
them), for Respondent. 


The Court delivered the follotving Judgments: 

S. K. Das, J. (On behalf of the majority'). — ^Tliis appeal by special leave raises 
a question of some nicety and of considerable importance in the matter of industrial 
xelations in tliis country. The question is the true scope and effect of the definition 
clause in section a (Q of the Industrial Disputes Act, 1947 (hereinafter referred to 
ns the Act). The question has arisen in the following circumstances. 

The appellants before us are the workmen of the Dimakuchi tea estate repre- 
sented by the Assam Chali Karmachari Sangha, Dibrugarh. Tlie respondent 
is the management of the Dimakuchi tea estate, district Darrang in Assam. One 
Dr. K. P. Baneijee ^vas appointed Assistant Medical Officer of the Dimakuchi tea 
estate with effect from ist November, 1950. He vvas appointed subject to a satis- 
factory medical report and on probation for three months. It was stated in his 
letter of appointment : 
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“While you are on probation or trial, your suitability for permanent employment will be consi- 
dered. If during the period of probation you are considered unsuitable for employment, you will 
receive seven days’ notice in writing terminating your appointment. If you are guilty of misconduct, 
you are liable to instant dismissal. At the end of the period of probation, if you are considered suit- 
able, you will be confirmed in the garden’s service,” 

In February, 1951, Dr. Banerjee was given an increment of Rs. 5 per mensem, 
but on 2 1 St April, Dr. Banerjee received a letter from one Mr, Booth, manager of 
the tea estate, in which it was stated : 

“ It has been found necessary to terminate your services with effect from the 22nd instant. 
You will of course receive one month’s salary in lieu of notice.” 

As no reasons were given in the notice of termination. Dr. Banerjee wrote to the 
manager to find out why his services were being terminated. To this^Dr. Banerjee 
received a reply to this effect : 

“The reasons for your discharge are on the medical side, which are outside my jurisdiction, 
best known to Dr. Cox but a mam reason is because of the deceitful manner in which you added 
figures to the requirements of the last medical indent after it had been signed by Dr. Cox, evidence 
of which is in my hands”. 

The cause of Dr. Banerjee was then espoused by "the Mangaldai Circle of the 
Assam Ghah Karmachari Sangha and the secretary of that Sangha wrote to the 
manager of the Dimakuchi tea estate, enquiring about the reasons for Dr. Banerjee’s 
discharge. The manager wrote back to say that Dr. K. P. Banerjee was discharged 
on the ground of incompetence in his medical duties and the chief medical officer 
(Dr. Cox) had found that Dr. Banerjee was incompetent and did not have sufficient 
“ knowledge of simple everyday microscopical and laboratory work which befalls 
the lot of every assistant medical officer in tea garden practice.” It was further 
stated that Dr. Banerjee gave a faulty, inexpert and clumsy quinine injection to one- 
Mr. Peacock, an assistant in the Dimakuchi tea estate, which produced an extremely 
acute and severe illness very nearly causing a paralysis of the patient’s leg. The 
reasons given by the manager for the termination of the services of Dr. K. P. Banerjee 
did not satisfy the appellants herein and certain conciliation proceedings, details 
whereof are not necessary for our purpose, were unsue essfully held over the question 
of the termination of the service of Dr. Banerjee. The matter was then referred to a 
Board known as the tripartite Appellate Board consisting of the Labour Commis- 
sioner, Assam, and two representatives of the Assam branch of the Indian Tea Asso- 
ciation and the Assam Ghah Karmachari Sangha respectively. This Board recom- 
mended that Dr. Banerjee should be reinstated with effect from the date of his 
discharge. After the recommendation of the Board, the respondent herein appears 
to have offered a sum equal to 28 months’ salary and allowances in lieu of re-instate- 
ment ; to this however, the appellants did not agree. In the meantime. Dr. K. P.L 
Banerjee received a sum of Rs. 306-1-0 on 22nd May, 1951 and left the tea garden 
in question. Then, on 23rd December, 1953, the Government of Assam published 
a notificatiion in which it was stated that whereas an industrial dispute had arisen 
between the appellants and tfie respondent herein and whereas it was expedient 
that the dispute should be referred for adjudication to a Tribunal constituted under 
section 7 of the Act, the Governor of Assam was pleased to refer the dispute to Shri 
U. K. Gohain, Additional District and Sessions Judge, under clause (c) of sub-section 
(i) of section 10 of the Act. The dispute which was thus referred to the Tribunal 
was described in these terms : 
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“ (i) Whether the management of Dimakuchi Tea Estate was justified in dismissing Dr. K. 
P. Banerjee, A.M.O. ? 

(ii) If not, is he entitled to re-instatement or any other relief in lieu thereof ?” 

Both parties filed written statements before Mr. Gohain and the respondent 
took the plea that Dr. K. P. Banerjee was not a “ workman ” within the meaning 
of the Act ; therefore, there was no industrial dispute in the sense in which that 
expression was defined in the Act and the Tribunal had no jurisdiction to make 
an adjudication on merits. Mr. Gohain took up as a preliminary point the question 
if Dr. Banerjee was a “ workman ” within the meaning of the Act and came to a 
conclusion which may be best expressed in his own words : 

“ Dr. Banerjee being not a ‘ workman his case is not one of an “ industrial dispute ” under the 
Indxistrial Disputes Act and his case is therefore beyond the jurisdiction of this Tribunal and the 

Tribunal has therefore no jurisdiction to give any relief to him.” 

\ 

There was then an appeal to the Labour Appellate Tribunal of India, Calcutta, 
That Tribunal affirmed the finding of Mr. Gohain to the effect that Dr. Bane jee 
was not a workman within the meaning of the Act. The Appellate Tribunal then 
said : 

“ A dispute between the employers and employees to be an industrial dispute within the meaning 
of section 2 {k) of the Industrial Disputes Act, must be between the employers and the workmen. 
There cannot be any industrial dispute between the employers and the employees who are not work- 
men.” 

The appeal was accordingly dismissed by the Labour Appellate Tribunal. 
The appellants herein then moved this Court for special leave and by an order, 
dated 14th March, 1956, special leave was granted, but was 

“ limited to the question whether a dispute in relation to a person who is not a workman falls 
within the scope of the definition of industrial dispute contained m section 2 {k) of the Industrial 
Disputes Act, 194.7.” 

. It is clear from what has been stated above that the question whether Dr. K. P. 

j Banerjee is or is not a workman within the meaning of the Act is no longer open 
^ to the parties and we must proceed on the footing that Dr. K. P. Banerjee was not 
j a workman within the meaning of the Act and then decide the question if the dispute 
j in relation to the termination of his service stiU fell within the scope of the definition 
j, of the expression “ industrial dispute ” in the Act. 

0 We proceed now to read the definition clause the interpretation of which is the 
j. only question before us. That definition clause is in these terms : 

v* “ Section 2 (k) : “ Industrial cfispute ” means any dispute or difference between employers 
jf and employers, or between employers and workmen, or between workmen and workmen, which is 
connected \vith the employment or non-employment or the terms of employment or with the 
^ conditions of labour, of any person 

[5; It must be stated here that the expression " workman ” is also defined in the 
jti -^ct, and the definition which is relevant for our purpose is the one previous to the 
jj; amendments of 1956 ; therefore, in reading the various sections of the Act, tve 
jj' shall read them as they stood prior to the amendments of 1956 and refer to the 
amendments only when they have a bearing on the question before us. The 
definition of “ workman ” as it stood at the relevant time stated : 

^1: ^ Section 2 (r) : “ IVorkman ” means any person employed (including an apprentice) in any 
icj ustiy to do any skilled or unskilled manual or clerical work for hire or reward and includes, for 
the purposes of any proceedings tmder this Act in relation to an industrial dispute, a workman dis- 
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charged. during that dispute, but does not include any person employed in the naval, military or 
air service of the Government 

Now, the question is whether a dispute in relation to a person who is not a 
workman within the meaning of the Act still falls within the scope o!' the definition 
clause in section 2 {k) . If we analyse the definition clause it fails easily and naturally 
into three parts : first, there must be a dispute or difference ; second, the dispute or 
difference must be between employers and employers, or between employers and 
workmen or between workmen and workmen ; third, the dispute or difference must 
be connected with the employment or non-employment or the terms of employment 
or with the conditions of labour, of any person. The first part obviously refers to the 
factum of a real or substantial dispute ; the second part to the parties to the dispute ; 
and the third to the subject-matter of that dispute. That subject-matter may 
relate to any of two matters — (i) employment or non-employment, and (ii) terms 
of employment or conditions of labour, of any person. On behalf of the appellants 
it is contended that the conditions referred to in the first and second parts of the 
definition clause are clearly fulfilled in the present case, because there is a dispute 
or difference over the termination of service of Dr. K. P. Banerjee and the dispute 
.or difference is between the employer, namely, the management of the Dimakuchi 
tea estate on one side, and its woi'kmen on the other, even taking the expression 
“ workmen ” in the restricted sense in which that expression is defined in the Act. 
The real difficulty arises when we come to the third part of the definition clause. 
Learned counsel for the appellants has submitted that the expression “ of any 
.person ” occurring in the third part of the definition clause is an expression of very 
wide import and there are no reasons why the words ” any person ” should be 
equated with “ any workman ”, as the Tribunals below have done. The aig,. > ■ 
is that inasmuch as the dispute or difference between the employer and the work- 
men is connected with the non-employment of a person called Dr. K. P. Banerjee 
(even though he was not a workman) , the dispute is an industrial dispute within 
the meaning of the definition clause. At first sight, it does appear that there is ' 
considerable force in the argument advanced on behalf of the appellants. It is 1 
rightly pointed out that the definition clause does not contain any words of qualifi- t 
nation or restriction in respect of the expression “ any person ” occurring in the ' 
third part, and if any limitations as to its scope are to be imposed, they must be t 
.such as can be reasonably inferred from the definition clause itself or other provi- ' 
sions of the Act. 1 

A little careful consideration will show, however, tliat the expression “any ' 
person ” occurring in the third part of the definition clause cannot mean anybody * 
and everybody in this wide world. First of all, the subject-matter of dispute must ' 
relate to (i) employment or non-employment or (ii) terms of employment or condi- ’ 
tions of labour of any person ; these necessarily import a limitation in the sense * 
that a person in respect of whom the employer-employee relation never existed or ' 
can never possibly exist cannot be the subject-matter of a dispute between employers 
nnd workmen. Secondly, the definition clause must be read in the context of the 
subject-matter and scheme of the Act, and consistently with the objects and other 4 
provisions of the Act. It is well settled that 

“ the words of a statute, when there is a doubt about their meaning, are to be understood in 
the sense in which they best harmonise tvith the subject of the enactment and the object which the 
Legislature has in view. Their meaning is foundnot so much in a strictly grammatical or etymological 
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propriety of language, nor even in its popular use, as in the subject or in the occasion on which they 
are used, and the object to be attained.” ^ 

It is necessary, therefore, to take the Act as a whole and examine its salient 
provisions. The long title shows that the object of the Act is 

“ to make provision for the investigation and settlement of industrial disputes, and for certain 
other purposes.” 

The preamble states the same object and section 2 of the Act which contains 
definitions states that unless there is anything repugnant in tire subject or contest, 
certain expressions will have certain meanings. Chapter II refers to the authori- 
ties set up under the Act, such as. Works Committees, Conciliation Officers, Boards 
of Conciliation, Courts of Enquiry, and Industrial Tribunals. The primary duty 
)f a Works Committee is to promote measures for securing and preserving amity 
ind good relations between the employer and his workmen and, to that ehd, to 
:omment upon matters of their common interest or concern and endeavour to 
:ompose any material difference of opinion in respect of such matters. Conciliation 
Dfficers ar^ charged with the duty of mediating in and promoting the settlement 
jf industrial disputes. A Board of Conciliation may ako be constituted for the 
same purpose, namely, for promoting the settlement of an industrial dispute. A 
Court of Enquiry may be appointed for enquiring into any matter which appears 
to be connected with or relevant to an industrial dispute. Section 7 of the Act 
empowers the appropriate Government to constitute one or more Tribunals for 
the adjudication of industrial disputes in accordance with the provisions of the 
Act. Chapter III contains provisions relating to the reference of industrial disputes 
to Boards of Conciliation, Courts of Enquiry or Industrial Tribunals, and the refer- 
ence in the present case was made under section 10 of that Chapter. Under section 
10 (c) of the Act where an appropriate Government is of opinion that any industrial 
disputes exist or are apprehended, it may, at any time, by order in writing, refer 
the dispute or any matter appearing to be connected with or relevant to the dispute 
to a Tribunal for adjudication. Chapter IV of the Act deak with procedure, 
powers and duties of the authorities set up under the Act. Where an industrial 
dispute has been referred to a Tribunal for adjudication, section 15 requires that 
the Tribunal shall hold its proceedings expeditiously and shall as soon as practicable 
on the conclusion thereof submit its award to the appropriate Government. Section 
1 7 lays down inter alia that tire award of a Tribunal shall within a period of one 
month from the date of its receipt by the appropriate Government be published 
in such manner as it thinks fit. Section 1 7-A lays dorvn that the award of a Tribunal 
shall become enforceable on the expiry of thirty days from the date of its publication 
under section 17 ; it also contains certain other provisions which empower the 
appropriate Government to modify or reject the award. Section 18 is important 
for our purpose, and in so far as it relates to awards it states that an award which 
has become enforceable shall be binding on — 

(a) all parties to the industrial dispute ; 

(i) all other parties summoned to appear in the proceedings as parties to the dispute, unlcss- 
thc Tribunal records the opinion that they were so summoned \vithout proper cause ; 

(c) where a party referred to under clause (a) or clause (b) is an employer, his heirs, successors 
or assigns in respect of the establishment to which the dispute relates; and 


I. Maxwell, Interpretation of Statutes, gth Edition, p. 55. 
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terms of employment of people employed in our country, but the terms of employment of any work- 
man or any labourer anywhere in the world. The proposition has only to be stated in order to make 
one realise how entirely untenable it is ” 

Take, for example, another case where the workmen raise an objection to the 
salary or remuneration paid to a Manager or Chief Medical Officer by the employer 
but without claiming any benefit for tliemselves, and let us assume that a dispute 
or difference arises between the worlonen on one side and the employer on the other 
over such an objection. If such a dispute comes within the definition clause and 
is refeiTed to an industrial tribunal for adjudication, the parties to the dispute will 
be the employer on one side and his workmen on the other. The Manager or the 
Chief Medical Officer cannot obviously be a party to the dispute, because he is not a 
‘ workman ’ within the meaning of the Act and there is no dispute between him 
and his employer. That being the position, the award, if any, given by the Tribunal 
will be binding, under clause (a) of section 18 on the parties to the dispute and not 
on the Manager or the Chief Medical Officer. It is extremely doubtful if in the 
circumstances stated the Tribunal can summon the Manager or the Chief Medical 
Officer as a party to the dispute, because there is no dispute between the Manager 
or Chief Medical Officer on one side and his employer on the other. Furthermore, 
section 36 of the Act does not provide for representation o^ a person who is not a 
party to the dispute. If, therefore, an award is made by the Tribunal in the case 
which we have taken by way of illustration, that award, though binding on the 
employer, willl not be binding on the Manager or Chief Medical Officer. It should 
be obvious that the Act could not have contemplated an eventuality of this kind, 
which does not promote any of the objects of the Act, but rather goes against them. 

When tlmse difficulties were pointed out to learned counsel for the appellants, 
he conceded that some limitations must be put on the width of the expression 
“ any person ” occurring in the definition clause. He formulated four such limi- 
tations : 

(1) The dispute must be a real and substantial one in respect of which one 
of the parties to the dispute can give relief to the other ; e.g., when the dispute is 
between workmen and employer, the employer must be in a position to give relief 
to the workmen. This, according to learned counsel for the appellants, will exclude 
those cases in which the workmen ask for something which their employer is not in 
a position to give. It would also exclude mere ideological differences or contro- 
versies. 

(2) The industrial dispute if raised by workmen must relate to the parti- 
cular establishment or part of establishment in which the workmen are employed 
so that the definition clause may be consistent with section 18 of the Act. 

(3) The dispute must relate to the employment, non-employment or the 
terms of employment or with the conditions of labour of any person, but such person 
must be an employee discharged or in service or a candidate for employment. 
According to learned counsel for the appellants, the person about whom the dispute 

' has arisen need not be a workman within the meaning of the Act, but he must 
answer to the description of an employee, discharged or in service, or a candidate 
for employment. 

(4) The workmen raising the dispute must have a nexus with the dispute 
either because they are personally interested or because they have taken, up the 
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cause of another person in the general interest of labour welfare. The further 
argument of learned counsel for the appellants is that even imposing the aforesaid 
four limitations on the width of the expression “ any person ” occurring in the 
definition clause, the dispute in the present case i s an industrial dispute within 
the meaning of section 2 (k) of the Act, because (i) the employer could give relief 
in the matter of the termination of service of Dr. K.P. Baneijee, (2) Dr.K.P. Banerjee 
belonged to the same establishment, namely, the same tea garden, (3) the dispute 
related to a discharged employee (though not a workman) and (4) the workmen 
raising the dispute were vitally interested in it by reason of the fact that Dr. Banerjee 
(it is stated) belonged to their trade union and the dismissal of an employee 
without the formulation of a charge and without giving him an opportunity to meet 
any charge was a matter of general interest to all workmen in the same establishment. 

We now propose to examine the question whether the limitations formulated 
by learned counsel for the appellants are the only true limitations to be imposed 
with regard to the definition clause. In doing so we shall also consider ^vhat is 
the true scope and effect of the definition clause and what are the correct tests to 
be applied witlr regard to it. We think that there is no real difficulty with regard 
to the first two limitations. They are, we think, implicit in the definition clause 
itself. It is obvious that a dispute between employers and employers, employers 
and workmen, or between workmen and workmen must be a real dispute capable 
of settlement or adjudication by directing one of the parties to the dispute to give 
necessary relief to the other. It is also obvious that the parties to the dispute must 
be directly or substantially interested therein, so that if workmen raise a dispute, 
it must relate to the establishment or part of establishment in which they are em- 
ployed. With regard to limitation (3), while we agree that the expression ‘ any 
person ’ cannot be completely equated with ‘ any Workman ’ as defined in the Act, 
we think that the limitation formulated by learned counsel for the appellant, is 
much too widely stated and is not quite correct. We recognise that if the expression 
' any person ’ means ‘ any workman ’ within the meaning of the Act, then it is 
difficult to understand why the legislature instead of using the expression ‘ any 
workman ’ used the much wider expression ‘any person ’ in the third part of the 
definition clause. The very circumstance that in the second part of the definition 
clause the expression used is “ between employers and workmen or between work- 
men and workmen ” while in the third part the expression used is “ any person ” 
indicates that the expression “ any person ” cannot be completely equated with 
‘ any workman ’. The reason for the use of the expression “any person ” in the 
definition clause is, however, not far to seek. The word ‘ workman ’ as defined 
in the Act (before the amendments of 1956) included, for the purposes of any pro- 
ceedings under the Act in relation to an industrial dispute, a workman discharged 
during the dispute. This definition corresponded to section 2 {j) of the old Trade 
Disputes Act, 1929, except that the words “ including an apprentice” were inserted 
and the words “ industrial dispute ” were substituted for the words “ trade dispute 
It is wortliy of note that in the Trade Disputes Act, 1929, the word ‘ workman ’ 
meant any person employed in any trade or industry to do any skilled or unskilled 
manual or clerical work for hire or reward. It is clear enough that prior to 1956 
when tlie definition of ‘ workman ’ in the Act was further widened to include a 
person dismissed, discharged or retrenched in connection with, or as a consequence 
s c I — 83 
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of a registered Trade Union ‘ on the conduct of trade disputes on behalf of the 
Trade Union or any member thereof.’ We do not think that that definition for the 
purposes of an Act like the Trade Unions Act is of any assistance in construing the 
definition in the Act with which we are now concerned, even though the words 
employed are the same ; for one thing, the meaning of the word ‘ workman ’ com- 
pletely changes the ambit of the definition clause, and for anothei', the obj'ects, 
scheme and purpose of the tvi^o Acts are not the same. For the same reasons^ 
we do not think that with regard to the precise problem before us much assistance 
can be obtained by a detailed examination of English, American or Australian deci- 
sions given with regard to the terms of the statutes in force in those countries. 
Each Act must be interpreted on its own terms — particularly when the definition 
of a ‘ workman ’ varies from statute to statute and, with changing conditions, from 
time to time, and country to country. 

The interpretation of section 2 (k) of the Act has been the subj'ect of considera- 
tion in various Indian decisions from different points of view. Two recent decisions of 
this Court considered the question if an individual dispute of a workman was within 
the definition of an industrial dispute. The decision in C. P. Transport Services Ltd. 
V. Raghunath^, related to he C.P. and Berar Industrial Disputes Settlement Act 
(No. XXIII of 1947) and th.Q decision in Newspapers Ltd. w. State Industrial Tri- 
bunal, U.P.,^ to the U.P. Industrial Disputes Act (No. XXVIII of 1947). Both 
these decisions considered section 2 {k) of the Act, but with reference to a different 
problem. The definition clause in section 2 {k) was considered at some length by 
the Federal Court in Western India Automobile Association v. The Industrial Tribunal, 
Bombay^ f send learned counsel for the appellants has placed great reliance on some 
of the_ observations made therein. The question which fell for decision in that 
case was whether “ industrial dispute ” included within its ambit a dispute with 
regardito re-instatement of certain dismissed workmen. It was held that re-instate- 
ment was connected with non-employment and, therefore, fell within the words of 
the definition. It appears that the finding of the Court from which the appeal was 
preferred to the Federal Court was that the workmen whose re-instatement was in 
question were discharged during the dispute and were, therefore, workmen within 
the meaning of the Act. Therefore, the problem of interpretation with which we 
are faced in this case was not the problem before their Lordships of the Federal 
Court. The observations on which learned counsel for the appellants has relied 
are these ; 

“ The question for determuiation is whether the definition of the expression ‘ industrial dispute » 
given in the Act ineludes witliin its ambit, a dispute in regard to 1 e-instatement of dismissed employ- 

yees The words of the definition may be paraphrased thus : ‘ any dispute 

which has connection with the workmen being in, or out of service or employment ‘ Non- 
cmplojanent ’ is the negative of ‘ employment ’ and would mean tliat disputes of ivorkmen out of 
service with dieir employers are witliin the ambit of the definition. It is the positive or the negative 
'act of an employer tliat leads to employment or to non-employment. It may relate to an existing 
employment or to a contemplated employment, or it may relate to an existing fact of non-emplcjmcnt 
or a contemplated non-emplo>’ment. The follornng four illustrations elucidate this point ; (i) An 
employer has already employed a person and a trade union says ‘ please do not employ him’. Such 
a dispute is a dispute as to employment or in connection wiA employment : (a) An employer gives 


1. (1956) S.e.R. 956 : 1957 S.C J. 58. 3. (1949) F.C.U. 331, 339-330, 346-347 r 

2. A.I.R. 1957 S.C. 532 : 1957 S.C.J. 566 : 1949 F.L.J. 154. 

(1957) M.L J. (Cr.) 540. 
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notice to a union saying that he \vishes to employ two particular persons. The union says ' ‘ no 
This is a dispute as to employment. It arises out of the desire of the employer to employ certain 
persons. (3) An employer may dismiss a man, or decline to employ him. This matter raises a 
dispute as to non-employment. (4.) An employer contemplates turning out a number of people 
who are already in his employment. It is a dispute as to contemplated non-employment. ‘ Em- 
ployment^or non-employment ’ constitutes the subject-matter of one class of industrial disputes, the 
other two classes of disputes being those connected wth the terms of employment and the conditions 
of labour. The failure to employ or the refusal to employ are actions on the part of the employer 
•which ■would be covered by the terms ‘employment or non-employment’. Re-instatement is 
connected -with non-employment and is therefore within the words of the' definition. 


“ It was contended that the re-instatement of the discharged workmen was not an industrial 
dispute because if the union represented the discharged employees, they were not workmen within 
the definition of that word in the Industrial Disputes Act. This argument is unsound. Wo sec no 
difficulty in the respondents (union) taking up the cause of tlie discharged workmen and the dispute 
being still an industrial dispute between the employer and the workmen. The non-employment 
‘ of any person ’ can amoimt to an industrial dispute between the employer and the workmen, falling 
under the definition of that word in the Industrial Disputes Act. It was argued that if the respon- 
dents represented the undischarged employees, there was no dispute between them and tlie employer. 
That again is fallacious, because under the definition of industrial dispute, it is not necessary that the 
parties to the proceedings can be the discharged workmen only. The last words in the definition of 
industrial dispute, viz., ‘ any person ’ are a complete answer to this argument of tlie appellants .” 

It is true that two of the illustrations — Nos. (2) and (3) — ^given in the aforesaid 
observations seem to indicate that there can be an industrial dispute x'elating to 
persons who are not strictly speaking “workmen”; but whether those persons 
would answer to such description or what community of interest the workmen had 
with them is not stated and in any view we do not think that illustrations given 
to elucidate a different problem can be taken as determinative of a problem which 
was not before the Court in that case. 

A reference was also made to the decision of this Court in D. M. Banerji v. P. R. 
Mukherjee^. The question there was whether the expression “ industidal dispute ” 
included disputes between municipalities and their employees in branches of work 
analogous to the carrying on of a trade or business. 

More in point is the decision of the Full Bench of the Labour Appellate Tribunal 
in a number of appeals reported in 1952 Labour Appeal Cases, page 198, where the 
question now before us arose directly for decision. The same question arose for 
decision before the All India Industrial Tribunal (Bank Disputes) and the majority 
of members (Messrs. K. C. Sen and J. N. Majumdar) expressed the view that a 
dispute between employers and workmen might relate to employment or non-em- 
ployment or the terms of employment or conditions of labour of persons who were 
not workmen, and the words ‘ any person ’ used in the definition clause were 
elastic enough to include an officer, that is, a member of the supervisory staff. The 
majority view •will be found in Chapter X of the Report. The minority view was 
expressed by Mr. N. Chandraseldiara Ayyar, who said : 

“ It is fairly clear to my mind tliat ‘ any person ’ in tlie Act means any one ■who belongs to the 
employer class or the workmen class and tlie cases in whose favour or against whom can be said to be 
adequately presented by the group or category of person to which he belongs. 

As stated already it should be remembered that the cases relied upon for the view tliat ‘ any 
person ’ may mean others also besides tlie ivorkmen were all cases relating to workmen. They 
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were discharged or dismissed workmen and when their cases were taken up by the Tribunal the point 
was raised that they had ceased to be workmen and were therefore outside the seope of the Act.. 
This argument was repelled. 

In my opinion, there is no justification for treating such cases as authorities for the wider pro- 
position that a valid industrial dispute can be raised by workmen about the employment or non- 
employment of someone else who does not belong and never belonged to their class or category. 

My view tlierefore is that the Act does not apply to cases of non-workmen, of officers, if they may 
be so called.” 

Both these views as also other decisions of High Courts and awards of Industrial 
Tribunals, were considered by the Full Bench of the Labour Appellate Tribunal 
and the Chairnaan of the Tribunal (Mr. J. N. Majumdar) acknowledged that his 
earlier view was not correct and expressed his opinion, concurred in by all the 
other members of the Tribunal, at page 210 — 

“ I am, therefore, of opinion that the expression ‘ any person ’ has to be interpreted in terms or 
* workman ’. The words ‘ any person ’ cannot have, in my opinion, their widest amplitude, as that 
would create incongruity and repugnancy in the provisions of the Act. They are to be interpreted 
in a manner that persons, who would come within that expression, can at some stage or othei, answer 
the description of workman as defined in the Act.” 

It is necessary to state here that earlier a contrary view had been taken by 
the Calcutta High Court in Birla Brothers, Ltd. v. Modak^, by Banerj’ee, J., in The 
Dalhousie Jute Co. Ltd. v. S. jV. Modak^, and by the Industrial Tribunal, Madras, 
in East India Industries {Madras) Ltd. v. Their Workmen^. It is necessary to empha- 
sise here two considerations which have generally weighed with some of the 
learned Judges in support of the view expressed by them : these two considerations 
are that (i) normally workmen will not raise a dispute in which they are not directly 
or substantially interested and (2) Government will not make a reference unless 
the dispute is a real or substantial one. We think that these two considerations 
instead of leading to a strictly grammatical or etymological interpretation of the 
expression “ any person ” occurring in the definition clause should lead, on the 
contrary, to an interpretation which, to use the words of Maxwell, is to be found 
in the subject or in the occasion on which the words are used and the object to be 
attained by the statute. We are aware that anybody may be a potential work- 
man and the concept of “a potential workman” introduces an element of indefinite- 
ness and uncertainty. We also agree that the expression “ any person ” is not 
co-extensive with any workman, potential or otherwise. We think, however, 
that the crucial test is one of community of interest and the person regarding whom 
the dispute is raised must be one in whose employment, non-employment, terms 
of employment or conditions of labour (as the case may be) the parties to the dispute 
have a direct or substantial interest. Whether such direct or substantial interest 
has been established in a particular case will depend on its facts and circumstances- 

Two other later decisions have also been brought to our notice : Prahlad Rai 
Oil Mills V. State of Uttar Pradesh^ in which Bhargava, J., expressed the view that 
the expression ‘ any person’ in the definition clause did not mean a workman and 
the d cision in JIarendra Kumar Sen and Others v. All India Industrial Disputes (Labour 
Appellate) Tribunal, being the decision of Chagla, C.J., and Shah, J., from which 
we have already quoted some extracts. 


I. I.L.R. (1948) 2 Cal. 209. 
a- (i95i)iLL.J. 145. 

3. (J952) I L.TJ. 122. 


4. A.I.R. J955 N.U.C. (All.) 2664. 
5 - (jgsO 55 Bom.L.R. :25, 129, J30. 
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An examination of the decisions referred to above undoubtedly discloses a 
divergence of opinion : two views have been expressed, one based on the ordinary 
meaning of the expression ‘ any person ’ and the otlier based in the context, with 
reference to the subject of the enactment and the objects which the legislature has 
in view. For the reasons whicli we have already given, we think that the latter 
view is correct. 

To summarise. Having regard to the scheme and objects of the Act, and 
its other provisions, tire expression ‘ any person ’ in section 2 [k) of the Act must be 
read subject to such limitations and qualifications as arise from the context ; the 
two crucial limitations are (i) the dispute must be a real dispute between the parties 
to the dispute (as indicated in the first two parts of the definition clause) so as to be 
capable of settlement or adjudication by one party to the dispute giving necessary 
relief to the other, and (2) the person regarding whom the dispute is raised must- 
be one in whose employment, non-employment, terms of emplo}Tnent, or condi- 
tions of labour (as the case may be) the parties to the dispute have a direct or subs- 
tantial interest. In the absence of such interest the dispute cannot be said to be 
a real dispute between the parties. Where the workmen raise a dispute as against 
their employer, tire person regarding whose employment, non-employment, terms 
of employment or conditions of labour the dispute is raised need not be, strictly 
speaking, a ‘ workman ’ within the meaning of the Act but must be one in whose 
employment, non-employment, terms of employment or conditions of labour the 
workmen as a class have a direct or substantial interest. 

In the case before us. Dr. K, P. Banerjee was not a ‘ workman ’. He belonged 
to the medical or technical staff — a different category altogether from workmen. 
The appellants had no direct, nor substantial interest in his employment or non- 
employment, and even assuming that he was a member of the same Trade Union, 
it cannot be said, on the tests laid down by us, that the dispute regarding his termi- 
nation of service was an industrial dispute within the meaning of section 2 (A) of the 
Act. 

The result, therefore, is that the appeal faik and is dismissed. In the circum- 
stances of tliis case there will be no order for costs. 

Sarkar, J . — On ist November, 1950, Dr. K. P. Banerjee was appointed the 
Assistant Medical Officer of the Dimakuchi Tea Estate, whose Management is the 
respondent in this appeal. On 21st April, 1951, the respondent terminated Dr. 
Banerjee’s service with effect from the next day and he was offered one month’s- 
salary in lieu of notice. He accepted this salary and later left the Tea Estate. The 
workmen of tire Tea Estate raised a dispute concerning the dismissal of Dr. Banerjee. 
On 23rd December, 1953, the Government of Assam made an order of reference for 
adjudication of tliat dispute by the Industrial Tribimal under the provisions of 
section 10 of the Industrial Disputes Act, 1947. The order of reference was in the 
follotving terms : 

“Whereas an industrial dispute has arisen in tlie matters specified in the schedule below beUs’een : 
(i) The workmen of Dimakuchi Tea Estate, P.O. Dimakuchi, District Darrang, Assam, 
represented by the Sccretaty-, Assam Chah Karmachari Sangha, I.N.T.U.C. Office, P.O. Dibru— 
garh-Assam and, 

(a) The management of Dimakuchi Tea Estate, P.O. Dimakuchi, District Darrang, Assam,, 
lehosc agents arc Messrs. Williamson Magor and Company Limited, Calcutta. 
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And whereas it is considered expedient by the Government of Assam to refer the said dispute 
for adjudication to a Tribunal constituted under section 7 of the Industrial Disputes Act, 1947 (Act 
XIV of 1947). 

Now, therefore, in e.xercise of the powers conferred by clause (c) of sub-section (i) of section 10 
as amended, of the Industrial Disputes Act (XIV of I 947 )» Governor of Assam is pleased to refer 
the said dispute to Sri Uma Kanta Gohain, Additional District and Sessions Judge (retired) who has 
been appointed to constitute a Tribunal imder the provisions of the said Act. 

Schedule. 

(i) Whether the management of Dimakuchi Tea Estate was justified is dismissing Dr. K. F. 
Eanerjee, A.M.O. ? 

(ii) If not, is he entided to re-instatement or any other relief in lieu thereof ?” 

The Tribunal held that Dr. Banerjee was not a workman as defined in the 
Act and, therefore, the dispute was not an industrial dispute and consequently 
it had no jurisdiction to adjudicate upon such a dispute. The workmen preferred 
an appeal to the Labour Appellate Tribunal. That Tribunal dismissed the appeal 
holding that Dr. Banerjee was not a workman within the definition of that term 
in the Act and as the dispute was connected with his employment or non-employ- 
ment, it was not an industrial dispute, and was therefore beyond the jurisdiction 
of the Industrial Tribunal. From that decision the present appeal by the workmen 
of the Tea Estate arises with leave granted by this Court under Article 136 of the 
Constitution. In granting the leave this Court limited it to the question whether a 
dispute in relation to a person who is not a workman, falls within the scope of the 
definition of “ Industrial Dispute ” contained in section 2 {k) of the Act. That, 
therefore, is the only question before us. 

Section 2 (k) is in these terms : 

“ Industrial dispute means any dispute or difference between employe) s and employers or between 
•employers and woikmen, or between workmen and workmen, ivhich is connected with the employ- 
ment or non-employment or the terms of emplo)'ment or uath the conditions of labour, of any 
person.” 

The dispute that was raised was between an employer, the respondent in 
tills appeal and its workmen, the appellants before us and concerned the employ- 
ment or non-employment of Dr. Banerjee, a person employed by the same employer 
but who was not a workman. The question that we have to decide has arisen 
because of the use of the words “ any person ” in the definition. These words are 
quite general and very wide and according to their ordinary meaning include a 
person who is not a workman. If this meaning is given to these words, then the 
dispute tliat arose concerning Dr. Banerjee’s dismissal w'ould be an industrial dispute 
because the dispute would then be clearly within section 2 (k). This indeed is 
not disputed. Unless there are reasons to the contrar)'^ tliese words have to be given 
their ordinary meaning. In Hirla Brothers Ltd. v. Modak'^ and in Western Indian 
Automobile Association v. Industrial Tribunal of Bombay- it was held that the ivords 
“ any person ” were not meant to refer ordy to workmen as defined in the Act but 
were wide and general and ivould include others who were not such tvorkmcn. In 
The Dalhousie Jute Co. Ltd. v. 5 . jl. Modak^, Banerjee, J., said, “ Any person means 
“ndiatever individual is chosen. I see no reason to restrict the meaning of the word 
person The same view tvas expressed in East India Industries (Madras) Ltd. v. 
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TJieir ]Vorkmen^, which was the decision of an Industrial Tribunal. There is then 
some support for the view that the words “ any person ” should have no restriction 
put upon them. 

It is pointed out on behalf of the respondent that it is not its contention that 
the words “ any person ” should be understood as referring only to a “ workman ” 
as defined in the Act but that those words should include all persons of the workman 
class and so they would include discharged workmen. It is then stated that the 
first two of the cases mentioned above were concerned with a dispute regarding 
discharged workmen and did not therefore decide that the words “ any person ” 
included all. It is no doubt true that these cases were concerned with a dispute 
regarding discharged workmen but I do not understand the decision to have pro- 
ceeded on that basis. Sen, J. said in Birla Brothers case‘s (page 213) that, “ It cannot 
be argued tliat workmen dismissed prior to the Act are not ‘ persons' ”. And in 
the Western India Automobile Association case^, it was said 

“ It was contended that tlie reinstatement of the discharged workmen was not an industrial 
dispute because if tire union represented the discharged employees, they rvere not workmen rvithin the 
■definition of that word in the Industrial Disputes Act. This ai-gument is unsound. We see no diffi- 
culty in the respondents (union) taking up the cause of the discharged workmen and the dispute being 
still an industrial dispute between the employer and the workmen. The non-employment “of any 
person ” can amount to an industrial dispute between the employer and the workmen, falling under 
the definition of that word in the Industrial Disputes Act. It was argued that if the respondents 
represented the undischarged employees, there was no dispute between them and the employer. 
That again is fallacious, because imder the definition of industrial dispute, it is not necessary that the 
parties to the proceedings can be the discharged workmen only. The last words in the definition 
•of industrial dispute, rit:., “ any person ”, are a complete answer to this argument of tire appellants.” 
The last two of the cases mentioned earlier were not however concerned tvith 
any dispute regarding discharged workmen. In The Dalhonsie Jute Co. case- the 
■dispute was with regard to the employment of persons who sought employment 
■as workmen and in the East India Industries {Madras) Ltd. case^ the dispute con- 
cerned the dismissal of a member of the supervisory staff, that is, another employee 
■of the same employer who was not a workman. It is however said that in none 
of these cases the arguments that are now advanced appear to have been advanced 
and they were not considered in the judgments. This comment is justified. I shall 
therefore lay these cases aside in deciding the question that has arisen. 

Are there then good reasons for not giving to the svords “ any persons ” their 
plain meaning ? Several have been advanced and I shall examine them a little 
later. I wish no^v to discuss how it is proposed to restrict the meaning of these 
■words. I have already stated that the contention is tlrat the words are not confined 
to a workman but refer only to a person of the tvorkman class. This, I confess, 
I do not follow. The Avord workman ” is a term defined in the Act. Outside 
the definition it is impossible to say who is a workmon and tyho is not. That being 
so, the words “ workman class ” would be meaningless unless they meant all persons 
■who rvcrc workmen as defined in the Act. So read the tvords “ any person ” 
would mean only a workman. But it is conceded that this is not so. And, of 
course, it cannot be so, for, if that was intended, tliere tvas no reason for the legis- 
lature not to have used the words “ any workman ” instead of the words “ any 

1. (1052) I Lab.LJ. 122. 
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person Again if this was the intention, then a dispute concerning the dismissal 
of a workman would not be an industrial dispute for a dismissed workman was not a 
workman within the definition of that word in the Act as it stood in 1 953, that being 
the Act with which we are concerned. Such a result is against all conceptions 
of industrial disputes laws. It is indeed not contended that a dispute concerning 
the dismissal of a workman would not be an industrial dispute. It therefore seems 
to me that the words “ any person ” cannot be said to refer only to persons of the 
workman class. If they cannot be restricted as being understood to refer only to 
a person of the workman class, it is not suggested that they can be restricted in any 
other manner. 

It is then said that the words refer to “ workmen ”, dismissed as well as in 
employment as also those, who in future, become “ workmen ”. Again I am in 
difficulty. So understood the words would not include a person who seeks employ- 
ment as a workman because he has not become a workman till he is employed. 
That being so, it would have to be said that a dispute raised by workmen in employ- 
ment when new workmen are to be appointed, that only those of the candidates 
as agree to join their union should be appointed and others should not be, would 
not be an industrial dispute. That again seems to me to be against all conceptions 
of industrial dispute laws. Furthermore, I am wholly unable to appreciate what 
is meant by a dispute concerning a person, who is not at the time the dispute arises, 
a workman but in future becomes one. When is such a person to become a work- 
man ? I find no answer. Again, is it to be said that whether a dispute is an indus- 
trial dispute or not may have to depend on future circumstances for there is no 
knowing whether the person concerning whom the dispute arises will later become a 
workman or not ? If he becomes one, there can be no dispute concerning him 
referable to a point of time before he became one, and, if he does not, he cannot be 
one who in future becomes a workman. 

It is said that the words “ any peson ” were used instead of the word workman 
because it was intended to include within them persons who had been dismissed 
before the dispute arose and who were not within the definition of workmen in the 
Act as it stood in 1953. If that was the reason, why could not the Legislature use 
the words “ workmen and dismissed workmen ?” There was nothing to prevent 
that being done. In fact the definition of “ workman ” has been' amended in 1956 
to include workmen discharged in consequence of an industrial dispute or whose 
discharge has led to that dispute. So, as the definition now stands, it includes 
persons dismissed before the dispute arose. Yet the words “ any person ” have 
been left untouched in section 2 (k) and not been replaced by the word workman. 
This, to my mind, shows that it was not the intention to confine the words “ any 
person ” to workmen in employment or discharged. 

But it is said that the words “ any person ” were left in the Act because it was 
intended to include not only workmen in emplojment and dismissed workmen 
but also persons who in future become workmen. It is said that, that this is so 
appears from section 18 of the Act. I shall presently consider this section but I 
desire to observe now that this argument much weakens the argument noticed in 
the preceding paragraph, for if the words “ any person ” were used so that persons 
who in future become workmen might be included in them, they could not have 
been used to avoid such dismissed worlunen as were not workmen as defined in the 
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Act being excluded from them. It seems to me that if it is argued that the words 
“ any person ” were used so that persons who in future become workmen may be 
included in them, it cannot be argued that those words were used instead of the 
word “ workman ” because it was intended to include within them certain dismissed 
workmen who were not workmen within the definition of that term in the Act as it 
stood in 1953. 

Coming now to section 1 8 it is in these terms : 

A settlement arrived at in the course of conciliation proceedings under this Act or an award which 
has become enforceable shall be binding on — 

(а) all parties to the industrial dispute ; 

(б) all other parties summoned to appear in the proceedings as parties to the dispute, unless 
the Board or Tribunal, as the case may be, records the opinion that they were so summoned without 
proper cause ; 

(c) where a party referred to in clause [a) or clause (6) is an employer, his heirs, successors or 
assigns in respect of the establishment to which the dispute relates ; 

{d) where a party referred to in clause (a) or clause (6) is composed of workmen, all persons 
who were employed in the establishment or part of the establishment, as the case may be, to which 
the dispute relates on the date of the dispute and all persons who subsequently become employed in 
that establishment or part. 

I entirely fail to see how that section assists at all in finding out who were meant 
to be included in the words “ any person Is it to be said that section i8 {d) by 
making the award binding on those who become in future employed in the 
establishment as workmen, indicates that such persons are treated in the same 
way as workmen in actual employment and therefore it must have been intended 
to include them within the words “ any person ” along with present and dismissed 
workmen? I am wholly unable to agree. The object of section i8 (d) is quite 
clear. The Act is intended to compose a dispute between an employer and his 
workmen by a settlement or an award brought about by the machinery provided 
in it and the period during which an award or a settlement is to remain in force 
is also provided. The idea behind section i8 is that whoever takes up appointment 
as a workman in the establishment to which the dispute relates during the time 
when the award or settlement is in force, would be bound by it. If it were not so, 
the award or settlement would have little effect in settling a dispute, for any newly 
recruited workmen could again raise the dispute. Any one having any experience 
of industries knows that workmen are largely a shifting population and that the 
need for replacement of the workmen leaving and for addition to the strength of 
the workmen employed, is not infrequent. To meet the exigency arising from this 
need and to make the award or settlement effective it was necessary to enact section 
i8 (d). Its object was not to place workmen in employment and workihen recruit- 
ed in future in the same position for all purposes of the Act. On the same reasoning, 
in view of section i8 (a), it has to be said that it was the intention of the Actto give 
the heirs, successors or assignees of an employer the same position for all purposes 
of the Act as that of the employer. But that would be absurd. Section i8 (d) 
deals rvith a person who in future becomes employed. The section does not say 
employed as a ^vorkman but I will assume that that is what is meant. I do not 
understand what is meant by saying that such a person is within the words “ any 
person ” in section 2 (k ) . What is the point of time that has to be considered ? 

If it is after he has become employed, then he is a workman and admittedly within 
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the words “ any person”. Is it to be said that before such employment also he is 
within the meaning of those words? But it is difficult to follow this. It is con- 
ceivable that any person whatsoever may in future be employed as a workman for 
there is nothing in the quality of a human being that marks him out as a workman. 
In this way the words “ any person ” would include all. That, however, is not 
meant, for it will defeat the very argument based on section 18 {d). Is it to be said 
then, only such future workmen are meant as apply for jobs as such ? But the 
section makes no reference to such people at all and cannot therefore be of any 
assistance in showing that it was intended that such applicants would be included 
within the words “ any person ”. I am therefore wholly unable to accept the 
argument that section 18 (d) shows that future workmen were intended to be includ- 
ed within the words “ any person ”. I wish also to say this. Assume that section 
18 (d) shows that it was intended to include within the words “ any person ” one 
who in future becomes a workman. But where is the reason for saying that the 
words do not also include others ? Section 18 provides none. 

I proceed now to discuss the' reasons advanced for restricting the generality 
of the words “ any person ”. They were put as follows : 

(1) In certain sections of the Act the words “ any person ” have been used 
but there the reference is to workmen, and therefore in section 2 (A:) the wods “ any 
person ” should mean persons of the workman class. 

(2) The scheme and the purpose of the Act generally and the object of the 
Act specially being to benefit workmen, the words “ any person ” should be confined 
to people of the workman class. 

(3) The word “ dispute ” in section 2 (H) itself indicates that the person 
raising the dispute must be interested in the dispute and therefore since the dispute 
must concern the employment, non-employment, terms of employment or the 
conditions of labour of a person, that person must be of the workman class. 

The first reason, then, is that in certain sections, the Act uses the words “ any 
person ”. I will assume that by the use of these words only workmen are intended 
to be referred to in these sections. But the question arises why is such intention 
to be inferred ? Clearly, because the context requires it. I will refer to some 
of these sections to make my point clear. Section 2 ( 1 ) defines a lock-out as “ the 
closing of a place of employment, or the suspension of work, or the refusal by the 
employer to continue to employ any number of persons employed by him.” Section 
2 (9) defines a strike as “ a cessation of work by a body of persons employed in any_ 
industry acting in combination, or a concerted refusal, or a refusal under a common 
understanding, of any number of persons who are or have been so employed to 
continue to work or to accept employment.” Lock-outs and strikes are dealt 
with in sections 22, 23 and 24 of the Act. Section 22 (2) says that no employer 
carrying on any public utility service shall lock-out any of the workmen except 
on certain conditions mentioned in the section. Section 23 says that no employer 
of any workman employed in any industrial establishment shall declare a lock-out 
during the periods mentioned in the section. Section 24 states that a strike or a 
lock-out shall be illegal if commenced or declared in contravention of section 22 
or section 23. The definitions of lock-outs and strikes are for the purposes of sections 
22, 23 and 24. There are other sections in which lock-outs and strikes are men- 
tioned but they make no difference for our present purpose. The lock-outs and 
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strikes dealt with in sections 22 (2), 23 and 24 are lock-outs of and strikes by, work- 
men. It may hence be said that in section 2 (Z) and (y) by the word person a 
workman is meant. Therefore, it is these sections, viz- 22 (2), 23 and 24, which 
show what the meaning of the word ‘ person ’ in the definitions is. I would like to 
point out in passing that section 22 (i) says that no person employed in a public 
utility service shall go on strike except on certain conditions and there is nothing 
in the Act to show that the word " person ” in section 22 (i) means only a workman. 
Proceeding however with the point we are concerned with, the question is. is there 
any provision in the Act which would show that the words “ any person ” in section 
2 {k) were meant only to refer to persons of the workman class. I have not been 
able to find any and none has been pointed out. Therefore the fact that in section 2, 
sub-sections (Z) and (q) the word “ persons ” means workmen is no reason for con- 
cluding that the same word must be given the same restricted meaning in section 
2 (/c). The position with regard to section 33'A, in which the word employee has 
to- be read as meaning a workman because of section 33, is the same and does not 
require to be dealt with specially I may add that if it has to be said that because 
in certain other sections the worn “ person ” has to be understood as referring to a 
workman only, in section 2 (k) also the same word must have the same meaning, 
then we have to read the words “ any person ” in section 2 (k) as meaning only a 
workman as defined in the Act. This however is not the contention of the learned 
counsel for the respondent. I may further say that it was not contended that the 
word “ person ” in section 2, sub-sections (Z) and (q) and the word employee in 
section 33-A has to be read as including not only a workman in employment but 
also a discharged workman and a person who in future becomes a workman, and 
it seems to me that such a contention would not have been possible. 

I proceed now to deal with the second group of reasons based on the object 
and scheme of the Act. It is said that the Act makes a distinction between employees 
who are workmen and all other employees, and that the focus of the Act is on work- 
men and it was intended mainly for them. This was the view taken in United 
Commercial Bank Ltd. v. Kedar Nath Gupta^. I will assume all this. It may also 
be true that the Act is not much concerned with employees other than workmen. 
But I am unable to see that all this is any reason for holding that the words “ any 
person ” must mean a person of the workman class. The definition in section 2 (k) 
would be fully concerned with workmen however the words “ any person ” in it 
may be understood because the dispute will be one to which a workman is a party. 
Is it to be said that the Act would cease to be intended for workmen or the focus 
of it displaced from workmen or that the distinction between workmen and other 
employees would vanish if a dispute relating to the dismissal of one who is not a 
workman is held to be an industrial dispute, even though the dispute is one to which 
workmen are parties ? I am unable to subscribe to such an argument. But it is 
said that in such a case the workmen would not be interested in the dispute, the 
dispute would not really be with them and they would not be in any real sense 
of the word parties to it. So put the argument comes under the last of the three 
reasons earlier stated, namely, that in order that there may be an industrial dispute 
the workmen must be interested in that dispute. This contention I will consider 
later. It is also said in the United Commercial Bank Case'^ that the main purpose 
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of the Act is to adjust the relations between employers and workmen by securing 
for the latter the benefit provided by the Act ? It is really another way of saying 
that the workmen must be interested in the dispute, for if they are not interested 
no benefit can accrue to them from an adjustment of it. This, as I have said, I will 
discuss later. 

It is also said that the Act is for the benefit of workmen and therefore if a dispute 
concerning a person who is not a workman, is an industrial dispute capable of being 
resolved by adjudication under the Act, then, if the award goes in favour of the 
workmen raising it, a benefit would result to a person whom the Act did not intend 
to benefit. So it is said, an industrial dispute cannot be a dispute concerning one 
who is not a workman. But the benefit resulting to the person in such a case would 
only be incidental. The workmen themselves would also be benefited by it at the 
same time. To adopt this argument would be to deprive the workmen of this 
benefit and there is no justification for doing so. How the workmen would be 
benefited would appear later when I discuss the question of the workmen’s interest 
in the dispute. I will show later that if the workmen were not interested in the 
dispute so that they could get no benefit under it, there would be no reference by 
the Government and there would be no benefit to a person who was not a workman. 
Further, I am unable to agree that the Act is intended to confer benefit on workmen. 
Its object is admitted by all to preserve industrial peace. It may confer some benefit 
on workmen but at the same time it takes away their power and right to strike and 
puts them under a disadvantage. 

We were referred to the note of dissent to the award of the majority of the 
All India Industrial Tribunal {Bank Disputes), dated 31st July, 1950. if'his note was 
by Mr. Chandra Sekhar Ayyar who later became a Judge of this Court. In that 
note he expressed the view that “ any person ” in section 2 {k) means any one who 
belongs to the employer class or the workmen class and the cases in whose favour 
or against whom, can be said to be adequately represented by the group or category 
of persons to which he belongs. I have already stated my difficulties in agreeing 
that the words “ any person ” mean only persons of the workman class. I will 
presently deal with the reasoning on which Mr. Ayyar bases his view but I wish to 
say now that it seems to me that the words “ any person ” cannot refer to anyone 
belonging to the employer class because the dispute must be in connection with the 
employment, non-employment, or terms of employment or the conditions of labour 
of any person and it is not possible to conceive of any such thing in connection with a 
person in his capacity as an employer. 

Mr. Ayyar first stated that a necessary limitation to be put on the words “ any 
person ” is that the person should have something to do with the particular esta- 
blishment where the dispute has cropped up. He said that it could not be that the 
workmen in Bank A could raise a valid and legitimate industrial dispute with their 
employer because some one in Bank B had not been treated well by his employer. 
Assume this is so. But it does not follow that an industrial dispute must be one 
concerning a person of the workman class alone, for, a person having something 
to do witli an establishment need not necessarily belong to the workman class. An 
officer in an establishment where the dispute crops up would be as much a person 
having something to do with that establishment as a workman there and, therefore, 
even assuming that the limitation suggested by Mr. Ayyar applies, there would be 
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nothing in it to prevent an industrial dispute concerning him arising. The question 
is not whetlaer the person concerning whom an industrial dispute may arise, has to be 
.employed in the establishment where the dispute arises, but whether he must belong 
to what has been called the workman class. The decision of the former question 
which has not arisen in this case, is of no help in deciding the question that has 
arisen and I do not therefore feel called upon to express any opinion tvith regard 
to it. 

Mr. A-^ryar next referred to a case where workmen of a Bank raise a dispute 
with that Bank about an employee of the Bank who was not a workman, for example 
an officer -who had been dismissed. He assumed that the Bank and the officer 
had no dispute as between themselves. In his view, if in such a case the dispute 
was an industrial dispute and could be made the subject-matter of an award by an 
Industrial Tribunal, the award would not be binding on the officer because he had 
no concern' with the dispute. According to him, it would be absurd to suggest 
that the Bank was under an obligation to give effect to the award. Therefore, 
in his view, such a dispute would not be an industrial dispute. Now, whether 
the award would be binding on the officer or not, would depend on whether he 
could be made a party to the dispute under section i8 {b). It is not necessary to 
discuss that question now. But assume that the award was not binding on the 
officer. Why should not the Bank be. under an obligation to give effect to the award 
in so far as it lay in its power to do so ? If the dispute was an industrial dispute, 
the award would be binding on the Bank and it must give effect to it. Then the 
argument comes to this that the dispute is not an industrial dispute because the 
award would not, as assumed, be binding on the officer concerning whom the 
dispute arose. I cannot accept this view. Take this case. An employer dismisses 
five of his workmen. The workmen dismissed make no grievance. Three months 
later the employer dismisses twenty five more and again neither the dismissed 
workmen nor the workmen in employment raise any dispute. Two months after 
the second dismissal the employer dismisses fifty workmen. These workmen 
make no complaint and leave. The workmen in employment now begin to take 
notice of the dismissals and think that the employer is acting on a set policy and 
raise a dispute about all tire dismissals. The dispute is then referred for adjudi- 
cation and an award is made in favour of the workmen. Assume that all the 
dismissed workmen could be made parties to the adjudication proceedings but for 
one reason or another, were not made parties. This award would not be binding 
on the dismissed workmen and certainly not on those tvho had been dismissed on 
the two earlier occasions. They would not be covered by any of the provisions 
of section 18. Is it to be said that for that reason the dispute is not an industrial 
dispute ? I am wholly unable to agree. Such a dispute would be entirely within 
the definition even on the assumption that the words “ any person ” mean only 
persons of the rvorkman class. It follows, therefore, that in order to decide whe- 
ther a dispute is or is not an industrial dispute, the question whether the award 
would be binding on the person concerning, whose employment the dispute was 
raised, is no test. I therefore find nothing in the minute of dissent of Mr. A\yar 
to justify the putting of any restriction on the plain meaning of the words “ any 
person ’ in section 2 (/:). As I shall show later, if certain disputes concerning fore- 
men who are notworkmen and who I will assume ■would not be bound by the award 
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are not to be industrial disputes, the object of the Act would clearly be defeated. 
I cannot therefore agree that the fact that an award is not binding on one affords 
a reason for holding that there cannot be an industrial dispute concerning him. 

The matter was put from another point of view. It is said that if workmen 
could raise an industrial dispute with their employer concerning the salarj' of a 
manager, who was not a workman, and an award was made directing the employer 
to pay a smaller salary to the manager, the employer would be bound by the 
award but not the manager. Then it is said, suppose the employer had made a 
contract with the manager to employ him at the higher salary for a number of 
years. It is pointed out that in such a case the award being binding on the 
employer, he would be compelled to commit a breach of his contract and be liable 
to the manager in damages. It is said that it could not have been the intention 
of the Act to produce a result whereby an employer would become liable in 
damages and therefore such a dispute cannot be an industrial dispute. But I do 
not agree that the employer would be liable in damages. The award being binding 
on him under the Act, the performance of his contract with the manager would 
become unlawful after the award and therefore void under section 56 of the Contract 
Act. The employer would not, by carrying out the award, be committing any 
breach of contract nor would he be liable in damages. To hold that the dispute 
contemplated is an industrial dispute, would not produce the absurd result sug- 
gested. The reason suggested for not holding that dispute to be an industrial 
dispute, therefore, fails. 

Take another case. Suppose there was a dispute between two employers 
A and B concerning the wage to be paid by B to his workmen, A complaining 
that B was paying too high wages, and the dispute was referred for adjudication 
by a Tribunal and an award was made that B should reduce the wages of his 
workmen. Assume the workmen were not parties to the dispute and were not 
made parties even if it was possible to do so. The award would not be binding 
on the workmen concerned under section 18. Nonetheless it cannot be said that the 
dispute was not an industrial dispute. It completely satisfies the definition of an 
industrial dispute even on the basis that the words “any person ” mean only 
workmen. So again it would appear that the words may include one on whom 
the award would not be binding. 

I may add here, though I do not propose to decide the question it being 
wholly imnecessary for the case before us, that it seems to me that when a dispute 
concerns a person whether a workman or not, who is not a party to the dispute, 
he can, under section 18 (b), be properly made a party to appear in the proceedings 
arising out of that dispute. I find nothing in that section to prevent such a course 
being adopted. If he is made a party, there is no doubt that the decision, whicii- 
ever way it -went, would be most satisfactory to all concerned. If this is the 
right view, then all arguments based on the fact that the words “any person ” 
can only include one on whom the award would be binding would disappear, for 
■on being made a party the award would be binding on that person. It would, on 
tire contrary, show that it was intended that the words “any person” should in- 
clude one who is not a party to the dispute, and therefore not in the \vorkman 
class. 
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An argument based on section 33 was also advanced. That is this. The section 
provides that during the pendency of conciliation proceedings or proceedings 
before a Tribunal in respect of an industrial dispute the conditions of service of 
workmen concerned in the dispute cannot be changed by the employer, nor such 
workmen dismissed or otherwise punished by him except with the permission of 
the Board or Tribunal. It is said that tliis section shows that it was intended to 
protect only workmen and therefore the words ‘ any person ’ in section 2 (k) should 
be understood as meaning workmen only. I do not follow this argument at all. 
Section 33 gives protection to workmen concerned in the dispute which can only 
mean workmen who are parties to the dispute. A workman concerning whom a 
dispute arises may or may not be a party to the dispute. The object of the 
section is clear. If workmen could be punished during the pendency of the 
proceedings, then no workman would raise a dispute or want to take part 
in the proceedings under the Act concerned with its adjudication. Further, such 
punishment would surely give rise to another dispute. All this would defeat the 
entire object of the Act which is to compose disputes by settlement or adjudica- 
tion. Section 33 gives protection to workmen who are parties to the dispute and 
does not purport to concern itself with the person concerning whom the dispute 
arises. Such being the position, the section can throw no light on the meaning 
of the words “ any person ” in section 2 {k). Suppose a workman was dismissed and 
thereupon a dispute arose between the employer and the other workmen in employ- 
ment concerning such dismissal. Such a dispute would be undoubtedly an 
industrial dispute. And it is nonetheless so, though no protection can be given 
to the dismissed workman under section 33 for he is already dismissed. 

Reference was also made to section 36 which provides for the representation of 
the parties to a dispute in a proceeding arising under the Act out of such dispute. 
Sub-section (i) of section 36 provides how a workman, who is a party, shall be 
represented and sub-section (2) provides how an employer who is likewise a party? 
shall be represented. The section does not provide for representation of any other 
person. It is said tliat this shows that the words “ any person ” must mean only 
a workman, because they must mean an employee, past, present or future and 
only such employees as are workmen can be parties to the dispute under the 
definition. I am unable to agree. Section 36 provides for the representation of 
workmen besides employers and of no one else, because no one but a party need . 
be represented in the proceedings and under the definition, a party to an indus- 
trial dispute must either be an employer or a workman. This section has nothing 
to do with the person concerning whom the dispute arises. If, however, he is also 
a party to the dispute, then the section makes a provision for his representation 
m the proceedings arising out of that dispute as such a party and not as one con- 
cerning ivkom the dispute has arisen. I have earlier said that there may be a 
case in ivhich though the person concerning whom the dispute arises is a workman, 
still he may not be a party to it. The fact that besides an employer, the 
Act makes provision for the representation in the proceedings arising out of an 
industrial dispute of ^vorkmen alone does not show that an industrial dispute can 
only arise concerning a ivorkman. In my wew, therefore, section 36 is of no assistance 
in finding out the meaning of the words “ any person ”. 

I come now to the last of the reasons advanced for restricting the natural 
meaning of thervords “any person ”. It is said that the tvord dispute in the defini- 
sej— -85 
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tion shows that the person raising it must have an interest in it and therefore 
since the dispute must concern the employment, non-employment, terms of 
employment or conditions of labour of a person that person must be a workman. 
I confess I do not follow the reasoning. It is said that this is the view expressed 
by a Bench of the Bombay High Court consisting of Chagla, G.J., and Shah, J., in 
Marendra Kumar Sen v. The All India Industrial Disputes {Labour Appellate) Tribunal. 
I have some difficulty in seeing that this is the view expressed in that case. What 
happened there was that certain workmen raised a dispute against their employer 
which included a demand for fixing scales of pay and for bonus not only for them- 
selves but also for the foremen and divisional heads under the same employers 
who were not workmen and this dispute had been referred by the Government 
for adjudication by the Industrial Tribunal. The Tribunal refused to adjudicate 
the dispute in so far as it concerned the pay and bonus of persons who were not work- 
men as, according to it, to this extent it was not an industrial dispute. The work- 
men then applied to the High Court for a writ directing the Tribunal to decide the 
•dispute relating to the claims made for the pay and bonus of the persons who were 
not workmen. The High Court held that the dispute was not an industrial dispute 
and refused the writ. Chagla, G.J., expressed himself in these words (page 130) : 

“A controversy which is connected with the employment or non-employment or the terms of 
■employment or with the conditions of labour is an industrial controversy. But it is not enough that 
it should be an industrial controversy; it must be a dispute; and in my opinion it is not every con. 
troversy or every difference of opinion between workmen and employers which is constituted a 
•dispute or difference within the meaning of section 2 {k). A workman may have ideological 
differences with his employer ; a workman may feel sympathetic consideration of an employee in 
his own industry or in other industry ; a workman may feel seriously agitated about the conditions 
of labour outside our own country; but it is absurd to suggest that any of these factors would entitle 
a workman to raise an industrial dispute within tlie meaning of section 2 {k). The dispute contem- 
plated by section 2 {k) is a controversy in which the workman is directly and substantially intere- 
•sted. It must also be a grievance felt by the workman which the employer is m a position to 
remedy. Both the conditions must be present; it must be a grievance of the workman himself; it 
must be a grievance which the employer as an employer is in a position to remedy or set right.”. 

Then he said (page 13 1): 

“It is only primarily in their own employment, in their oivn terms of employment, in their own 
■conditions of labour that workmen are interested and it is with regard to these that they are entitled 
to agitate by means of raising an industrial dispute and gettmg it referred to a Tribunal by the 
■Government under section 10.” 

I find some difficulty in accepting all that the learned Chief Justice said. 
But assume he is right. How does it follow that because an industrial dispute is 
one in which workmen must be interested it must be concerning themselves ? I do 
not see that it does. Neither do I find Chagla, C.J., saying so. In the case before 
him the dispute concerned persons who were not workmen and he found on the 
facts before him that the workmen were not interested in that dispute and there- 
upon held that the dispute was not an industrial dispute. But that is not saying 
that an industrial dispute can only be a dispute concerning workmen. Even the 
observations that I have read from page 131 of the report would not support this 
view. It is not dufficult to conceive of a dispute concerning the employment of a 
person who is not a workman which at die same time is one which affects the condi- 
tions of labour or terms of employment of the workmen themselves. I shall give 
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-examples of such disputes later. What I wish now to point out is that even if an 
indizstrial dispute has to be one in which workmen are interested, that rvould be no 
reason for saying that it can only be a dispute concerning ^vorkmen and that there- 
fore the words “any person” in section 2 (k) must mean only workmen. I also 
think it right to say now that this argument is not really open to the respondent, 
for the contention of the learned counsel for tlie respondent is, as I have earlier 
stated, that the words “any person” do not mean a \vorkman only but mean all 
persons of the workman class, or past, present and future "workmen. Now I find 
nothing in the judgment of Ghagla, G. J., to sho%v that workmen can be interested 
_in the workman class or in past or future woi'kmen. On the contrary he says that 
workmen are interested primarily — and by the word “primarily” I think he means 
directly and substantially only in tlieir o'wn emplo^nnent, terms of employment or 

- conditions of labour. Reliance on the judgment of the Bombay High Gourt will 
therefore land the respondent in contradiction.' 

I find great difficulty' in saying that it is a condition of the existence of an 
industrial dispute that workmen must be interested in it. The Act does not say 
so. But it is said that the word dispute in the definition implies it. No doubt, 
one does not raise a dispute unless he is interested in it, and as the Act must be 
taken to have in contemplation normal men it must have assumed that \vorkmen 
will not raise a dispute unless they are interested in it. But that is not to my mind 
saydng that it is a condition of an industrial dispute as contemplated by the Act that 
workmen must be interested in it. So to hold would, in my opinion, lead to grave 

- difficulties and might even result in defeating the object of the Act. This I will 
endeavour to show presently. What I have to say will also show that even assum- 
ing that an industrial dispute is one in which workmen have to be interested, the 
dispute that we have in this case concerning Dr. Banerjee’s dismissal is an industrial 

• dispute for the appellant workmen are directly and substantially' interested in it. 

The question that first strikes me is what is the interest which workmen must 
have? I find it impossible to define that interest. If it cannot be defined, it cannot of 
comse be made a condition of the existence of an industrial dispute, for we would 
then never know what an industrial dispute is. Now, “interest”, as we imderstnad 
that word in Gourts of law, means the well-known concepts of proprietary interest or 
interest in other recognised civil rights. Outside these the matter becomes complete- 
ly at large and well-nigh impossible of definition. To say that the interest that tlie 
workmen must have is one of tlie well-known kinds of interest mentioned above is, 
to my' mind, to make the Act largely infructuous. We cannot lose sight of tlie 
fact that tlie Act is not dealing tvith interest as ordinarily understood. It cannot be 
kept in mind too well that the Act is dealing with a new concept, namely, that of the 
relation between employer and employed or to put it more significantly, between 
capital and labour, a concept which is undergoing a fast and elemental change from 
day' to day. The numerous and radical amendments made in the Act since it came 
on the Statute book not so long ago, testify' to the fast changing nature of the concept. 
Bearing all these things in mind, I find it almost impossible to define adequately' 
or witli any' usefulness an interest tvhich will serve the purposes of the Act. I feel that 
an attempt to do so will introduce a rigidity' tvliich will -work harm and no good. 
Nor does it, to my mind, in any manner help to define such interest by' calling it 
direct and substantial. 
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I will illustrate the difficulty that I feel by an example or two. Suppose a work- 
man was dismissed by the employer and the other workmen raised a dispute about 
it. Such a dispute comes completely within the definition even assuming that the; 
words “any person” only refer to persons of the workman class, as the respondent 
contends. There is, therefore, no doubt that such a dispute is an industrial dispute. 
The question then is what interest have the disputing workmen in the reinstatement 
of the dismissed workman if they must have an interest ? The reinstatement would 
not in any way improve their financial condition or otherwise enhance any interest 
of theirs in any sense of the terms, in common use. The only interest that I can 
think of the workmen having for themselves in such a dispute is the solidarity of 
labour. It is only this that if the same thing happens to any one of them, the others 
would rally round and by taking up his cause prevent the dismissal. Apart from the 
Act how would the workmen have prevented the dismissal from taking effect ? They 
would have, if they wanted to prevent the dismissal, gone on strike and thereby tried 
to force the employer’s hands not to give effect to the dismissal. That would have 
destroyed the industrial peace which the object of the Act is to preserve. It is in order 
to achieve this object that the Act recognises this dispute as an industrial dispute 
and provides for its settlement by the methods of conciliation or adjudication con- 
tained in it and preserves the industrial peace by preventing the parties being left to 
their own devices. If what I have described as solidarity of labour is to be considered 
as direct and substantial interest for the purposes of an industrial dispute, as I con- 
ceive is not disputed by any one, then it will appear that we have embarked on a new 
concept of interest. I will now take another case which in regard to interest is the 
same as the previous one. Suppose the employer engages some workmen at a low 
rate of wages and the other workmen raise adispute demanding thatthe wages of these 
low paid workmen be increased. This case would be completely within the defini- 
tion of an industrial dispute even according to themost restricted meaning that may be 
put upon the words “any person”, namely that they refer only to workmen as defined 
in the Act, because the dispute concerns the terms of employment of such a workmen. 
So this has admittedly to be held to be an industrial dispute. What then is the 
interest of the workmen in this dispute ? The increase in the wages claimed would 
not in any manner improve the financial condition of the disputing workmen, nor 
serve any of their interests as ordinarily understood. It would, however, help the 
workmen in seeing that their own wages were not reduced by preventing the employer 
from being able to engage any low paid workman at all. Apart from this I can think 
of no other interest that the disputing workmen may have in the dispute. If there- 
fore it is essential that the disputing workmen must have an interest in the dispute, 
this a must be that interest, for, as already stated, the dispute is undoubtedly an 
industrial dispute. 

If this is sufficient interest to constitute an industrial dispute I fail to see why 
the workmen have no sufficient interest in a dispute in which they claim that a fore- 
man who is particularly rude and brutal in his behaviour should be removed and 
they should have a more humane foreman. This is surely a matter in which the woi'k- 
men raising the dispute have a personal and immediate interest and not, as in the 
last case, an interest in the prevention of something happening in future, which 
conceivably may never happen at all. Such an interest is plainly nearer to the ordi- 
nary kinds of interest than the interest in solidarity of labour or in the prevention of 
future harm which in the preceding paragraphs have been found to be sufficient of 
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sustain an industrial dispute. The dispute last imagined would undoubtedly be an 
industrial dispute if the foreman was a workman for then it would be entirely within 
the definition of an industrial dispute.. Now suppose the foreman was not a work- 
man. Can it be said that then the dispute would not be an industrial dispute ? 
Would the interest of the workmen in the dispute be any the less or in any way diffe • 
rent becatise the foreman whose dismissal was demanded was not a workman ? I 
■conceive it impossible to say so. Therefore, if interest is the test, the dispute that I 
have imagined would have to be held to be an industrial dispute whether or not the 
foreman concerned was a workman. 

Now assume that the dispute did not arise out of a demand for /the dismissal 
•of a foreman but against his dismissal on the ground that he ^vas a particularly kind 
and sympathetic man and the workmen were happy to work under him. In such a 
case the interest of the workman in the dispute would be the same as their interest 
in the dispute demanding the foreman’s dismissal. They would be demanding his 
reinstatement in their own interest ; they would be demanding it to make sure 
that their work would be easy and smooth and that they would be happy in the dis- 
charge of it. Such a dispute therefore also has to be held to be an industrial dispute 
and as in the last case, it would make no difference for this purpose that the foreman 
concerned was not a workman. 

If this is right, as I think it is, then similarly the dispute concerning the dismissal 
of Dr. Banerjee would be an industrial dispute for the workmen have sufficient perso- 
nal and immediate interest in seeing that they have a doctor of their liking to look 
after them. It is indeed the case of the workmen that by his devotion to duty and 
good behaviour Dr. Banerjee became very popular with the workmen. ^Vhether the 
contention of the workmen is justified or not and whether it would be upheld by the 
Tribunal or not, are wholly different matters and do not affect the question whether 
in an industrial dispute the workmen must be interested. It is enough to say that I 
find no reason to think tliat the appellant had no interest in the dispute concerning 
the dismissal of Dr. Banerjee. Therefore, I would hold that even if it is necessary 
to constitute an industrial dispute that workmen must have an interest in it, the dis- 
pute before us is one in which the appellants have a direct and substantial interest 
and it is an industrial dispute. 

For myself, however, I would not make the interest of the workmen in the dis- 
pute a condition of the existence of an industrial dispute. The Act does not do 
so. I repeat that it would be impossible to define such interest. In my view, such a 
condition would defeat the object of the Act. It is said that otlienvise the workmen 
would be able to raise disputes in -which they were not interested. Supposing tlrey 
did, tlie Government is not bound to refer such disputes for adjudication. Take a 
concrete case. Suppose the workmen raise a dispute that the manager of the concern 
should have a higher pay. It would be for the Government to decide whether the 
dispute should be referred for adjudication or not. The Government is not bound to 
refer. Now, hotv is the Government to decide ? That must depend on the Govern- 
ment s evaluation of the situation. That this is the intention is clear from the object 
that the Act has in view. I will here read from the judgment of the Federal Court in 
Tt'a/fra India Automobile Association case^, wliat the object of the Act is. It tvas said 
at pages 331-332, 
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“ We shall next examine the Act to determine its scope. The Aet is stated in the preamble to- 
be one providing for the investigation and settlement of industrial disputes. Any industrial dispute 
as defined by the Act may be reported to Government who may take such steps as seem to it expedient 
for promoting conciliation or setdement. It may refer it to an Industrial Court for advice or it may 
refer it to an Industrial Tribunal for adjudication The legislation substitutes for free bargaining 
between the parties a bindmg award by an impartial tribunal. Now, m many cases an industrial 
dispute starts with the making of number of demands by workmen. If the demands are not accep- 
table to the employer — and that is what often happens — it results in a dismissal of the leaders and 
eventually m a strike. No machinery for reconciliation and settlement of such disputes can be consi- 
dered effective unless it provides tvithm its scope a solution for cases of employees who are dismissed 
in such conditions and who are usually the first victims in an industrial dispute If leinstatement 
of such persons cannot be brought about by conciliation or adj'udication, it is difficult, if not impossible, 
in many cases to restore industrial peace which is the object of the legislation. 

This is the view of the obj'ect of the Act is accepted by all including the decisions 
in Marendra Kumar Serds case'^, and United Commercial Bank Case^. In Marendra Kumar 
Sends case^, Chagla, G.J., said at page 130; 

“The Industrial Disputes Act was enacted, as Mr. Desai lightly says, to bring about industrial 
peace in the country, to avoid conflicts between employers and labourers, to prevent strikes and 
lock-outs, to see that the production m our country does not suffer by reason of constant and continuous 
labour troubles. ” 

Therefore in deciding whether to refer or not, the Government is to be guided by the 
question whether the dispute is such as to disturb the industrial peace and hamper 
production. I find no difficulty in thinking that the Government would realise that 
there was no risk of the peace being disturbed or production being hampered by the 
dispute raised by the workmen demanding a higher salary for the manager, for 
being normal men the workmen were not likely to suffer the privations of a strike to 
enforce their demand for a cause of this nature. The Government must be left to 
decide this primary question for itself, and therefore the Government must be left ' 
to decide in each case whether the workmen had sufficient interest in the dispute. 

If Government thought that the workmen had no such interest as would lead them 
to disturb industrial peace by strike or otherwise if the dispute was not ended, the 
Government might not in its discretion refer the dispute for adjudication by a tribu- 
nal. It must be left free to decide as it thinks best in the interest of the country. 

It is not for the Court to lay down rigid principles of in terest which interfere with the 
Government’s discretion, for that might defeat the object of the Act. If the Govern- 
ment feels that the dispute is such that it might lead to the disruption of industrial 
peace, it is the policy of he Act that it should exercise its powers under it to prevent 
that. Assume a case in which the workmen raised a dispute without having what the 
Court considers sufficient interest to make it an industrial dispute and therefore, on 
the matter coming to the Court the dispute was held not to be an industrial dispute. 
Upon that the Government’s hands would be tied and it would not be able to have 
that dispute resolved by the processes contemplated in the Act. Suppose now that} 
the workmen tlien go on strike and industrial peace is distmbed and production 
hampered. The object of the Ac would then have been defeated. And why? 
Because it tvas said that it was not a dispute in which the workmen were interested 
and therefore not a dispute which was capable of being adjusted under the provisions 
of the Act. It would be no answer to say that the workmen would not go on strike 
in such a case. If they would not, neither would the Government refer die dispute 
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for adjudication under the Act and it would not be necessary for the Court to decide 
whether the workmen were interested in tire dispute or not or whether the dispute was 
an industrial dispute or not. Therefore, I think that it is not necessary to say that 
a dispute is an industrial dispute within the meaning of the Act only when workmen 
are interested in it. Such a test of an industrial dispute would make it justiciable by 
Courts and also introduce a rigidity in the application of the Act which is incom- 
patible with the fast changing concepts it has in view and so defeat the object of* 
the Act. It is enough to assume that as normal men, workmen would not raise a 
dispute or threaten industrial peace on account of it unless they are interested in it. 

I wish, however, to make it clear, should any doubt exist as to this, that I do not 
intend to be understood as saying that the question whether a dispute is an industrial- 
dispute or not is never justiciable by Courts of law and that a dispute is an industrial 
dispute only if the Government says so. Such a larger question does not arise in thig 
case. All that I say is that it is not a condition of an industrial dispute that workmen 
must be interested in it and no question of interest falls for decision by a Court if it 
can be called upon to decide whether a dispute is an industrial dispute or not. The 
question of interest can only be of practical value in that it helps the Government to 
decide whether a dispute should be referred for adjudication or not. 

Then it is said that if worlanen were allowed to raise a dispute concerning 
a person who was not a workman, then it would be possible for sueh a person to 
have his dispute with the employer adjudicated through the workmen. This case 
was put. Suppose the manager wanted his salary to be increased but could not make 
the employer agree to his demand, he could then instigate the workmen and make 
them raise a dispute that his salary should be increased and if such a dispute is an 
industrial dispute and the award goes in favour of the workmen then the result would 
be that the Act could be used for setding disputes between the manager and his em- 
ployer, a dispute which the Act did not intend to concern itself with. So it is said 
that the words “any person” in section 2 {k) cannotinclude an employee who is not a 
workmen. I am unable to agree. First, in interpreting an Act, the Court is not 
entided to assume that persons would use its provisions dishonestly. The words in the 
Act cannot have a different meaning than their natural meaning because otherwise 
there would be a possibility of the Act being used for a purpose for which it was 
not meant. The remedy against this possibility is provided in the Act, in that it has 
given complete freedom to the Government not to refer such a dispute. It is not 
necessary to meet a somewhat remote apprehension that the Act may be used for 
pm-poses other than those for which it was meant, to construe its language in a man- 
ner different from that which it plainly bears. Lasdy, in doing this many cases like 
those earlier mentioned including the present, which are clearly cases of industrial 
disputes would have to be excluded in the attempt to prevent by interpi'etation a 
remo e apprehension of a misuse of the Act. This would do more harm than good. 

I have therefore come to the conclusion that a dispute concerning a person 
who is not arvorkman may be an industrial dispute within section 2 {k) . As it has not 
been said that the dispute tvith which we are concerned is for any other reason not 
an industrial dispute, I hold tliat the Industrial Tribunal had full jurisdiction to- 
adjudicatc that dispute and should have done so. 
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I would therefore allow the appeal and send the case back to the Industrial 
Tribunal for adjudication in accordance with law. 

Order of the Court. — In view of the opinion of the majority, the appeal is 
dismissed. But there will be no order as to costs. 

Appeal dismu^ed. 

SUPREME COURT OF INDIA. 

[Criminal Appellate Jurisdiction] 

Present : — ^B. P. Sinha and S.J. Imam, JJ. 

Kanta Prashad and another . . Appellants'^ 

V. 

Delhi Administration . . Respondent. 

Criminal trial — Test tdentif ication l}arade — Fatltne to hold — If bar to evidence of identification before the 
Court. 

Criminal Piocedure Code {V of l8g8), section 233 — Failure to frame separate charges — When cured by 
section 537, Criminal Procedure Code — Section 337 — Case triable by Special Judge under Criminal Law 
{Amendment) Act {XXXVI of 1952) — Power of Distiict Magistrate to grant a pardon. 

It would no doubt have been prudent to hold a test identification parade with respect to witnesses 
who did not know the accused before the occurrence, but failure to hold such a parade would not 
make inadmissible the evidence of identification in Court. The weight to be attached to such identifi- 
cation would be a matter for the Courts of fact and it is not for the Supreme Court to reassess the 
evidence unless exceptional grounds were established necessitating such a course. 

The irregularity in not fiaming separate charges under sections 120-B, 224/109 of the Penal Code 
and section 5 (2) of the Prevention of Corruption Act, 1947, as required by section 233lof the Code 
of Criminal Procedure, was held to have been cured by the provisions of section 537 of the Criminal 
Procedure Code. 

Although a Special Judge is a Court constituted under the Criminal Law (Amendment) Act 
yet for the purposes of the Code of Criminal Procedure and that Act, it is a Court of Session. Accord- 
ingly although the offence was triable exclusively by the Court of the Special Judge, the District 
Magistrate had authoiity to tender pardon under section 337 of tiie Code of Giiminal Procedure 
as the Couit of Special Judge was, in law, a Court of Session. 

Under section 8 (2) of the Criminal Law (Amendment) Act, 1952, the Special Judge has also 
been granted power to tender pardon. The conferment of this power on the Special Judge in no 
way deprives the District Magistrate of his power to grant a pardon under section 337 of the 
Criminal Procedure Code. 

Appeals by Special Leave from the Judgment and Order dated the i6th Novem- 
ber, 1956, of the Punjab High Court (Circuit Bench) at Delhi in Criminal Appeals 
Nos. 31-D and 506-C of 1956, arising out of the Judgment and Order, dated the 
31st August, 1956, of the Court of the Special Judge at Delhi, in Corruption Case 
No. 8 of 1956. 

D. R. Kalla, Senior Advocate (/f. L. Arora, Advocate, with him), for Appellant 
in Cr. A. No. 202 of 1957. 

D. R. Kalla, Senior Advocate [Raghti ffath. Advocate, with him), for Appellant 
in Cr.A. No. 203 of 1957. 

H. J. Umrlgar and R. H. Dhebar, Advocates for Respondent (In both the 
Appeals) . 
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The Judgment of the Court was delivered by 

Imam, J . — ^The appellants, who were police constables at the time of tlic occur- 
rence were convicted by tlie Special Judge of Delhi under section 120-B and section 
224/109 of the Indian Penal Code and section.5 (2) of the Prevention of Corruption 
Act (II of 1947). They were sentenced to two years’ rigorous imprisonment under 
section 5 (2) of the Prevention of Corruption Act, 1947 and to nine montlis’ rigorous 
imprisonment rmder each of tire sections 120-B and 224/109 of the Indian Penal 
Code. The sentences of imprisonment were directed to run concurrently. Their 
appeals to the Punjab High Court were dismissed and the present appeals are by 
special leave. 

The case of the prosecution, as stated in the charge, rvas that the appellants 
had conspired at Dellri with Ram Saran Das, the approver, M.P. Khare, Nand 
Parkash Kapur and Murari between the 6th and 16th of November, 1955 to bring 
about the escape from latvful custody of M. P. Khare, an undertrial prisoner, and 
that they had also agreed to accept Rs. 1,000 each and other pecuniary advantages as 
illegal gratification for rendering tire escape of M.P. Kliare from laivful custody and 
that in pursuance of the said conspiracy they had abetted tire escape of M.P. Khare 
and that they had accepted the illegal gratification from Nand Parkash Kapur. It is 
clear from the findings of the Courts below that M.P. Kliare escaped from lawful cus- 
tody and the appellants had enabled him to do so and that tliey had received money 
as illegal gratification for the part they had played in enabling M.P. Khare to escape 
from lawful custody. 

The learned advocate for the appellants had submitted five points for our 
consideration in support of his contention that the conviction of the appellants 
must be set aside; (i) the pardon tendered to the approver Ram Saran Das by the 
District Magistrate of Delhi rmder section 337 of the Code of Criminal Procedure 
was without jurisdiction and authority. Consequently, the ewdence of the approver 
was not admissible; (2) on tire case of the prosecution, the offence of conspiracy to 
commit an offence under section 224 of the Indian Penal Code had not been commit- 
ted but that offence, if at ail, was one under section 222 of the Indian Penal Code. As 
an offence under section 222 of the Indian Penal Code is a non-cognizable offence no 
conviction under section 120-B of tire Indian Penal Code could be had in the absence 
of a sanction under section 196-A of the Code of Criminal Procedure; (3) prosecution 
witnesses Mela Ram, P.IV.6, and Shiv Parshad, P.W. 7, tvere accomplices on their 
own showing and as such their testimony could not be taken into consideration; (4) 
no test identification parade of the appellants had been held; (5) thepharge, as framed , 
contravened the mandatory’ provisions of section 233 of the Code of Criminal Proce- 
dure. 

Points 3, 4 and 5 may be disposed of at the outset. We have examined the 
evidence of Mela Ram and Shiv Parshad and find nothing in their evidence which 
establishes tirem as accomplices. It does not appear that before the High Court it had 
ever been urged that these witnesses ^ve^e accomplices and their ewdence could not 
be taken into consideration to corroborate tire approver. It -was, hotvever, urged 
that tlrese witnesses were unreliable because they had kno^vledge that an attempt 
tvould be made to enable M.P. Khare to escape from la^vful custody and yet they 
informed no authoriw about it. As to the reliability of these witnesses the Courts 
belotv tvere entitled to believe them and nothing of any consequence has been placed 
before us to comnnee us to take a different view from that taken by the Courts belorv. 
s o 1 — 86 



6?° the supreme court journal. [Vol. XXI 

As for the test identification parade, it is true that no test identification parade 
was held. The appellants were known to the police officials who had deposed against 
the appellants and the only persons who did not know them before were the persons 
who gave evidence of association, to .which the High Court did not attach much 
importance. It would no doubt have been prudent to hold a test identification parade 
with respect to witnesses who did not know the accused before the occurrence, 
but failure to hold such a parade would not make inadmissible the evidence of 
identification in Court. The weight to be attached to such identification would 
be a matter for the Courts of fact and it is not for this Court to reassess the evidence 
unless exceptional grounds were established necessitating such a course. 

It is true that no separate charges were framed under sections 120-B, 224/109 
of the Indian Penal Code and section 5 (2) of the Prevention of Corruption Act, 1947. 
Separate charges should have been framed as required by section 233 of the Code of 
Criminal Procedure. In our opinion, the irregularity committed, in this case, was 
cured by the provisions of section 537 of the Code. It is to be noticed that it was 
urged before the Special Judge that separate charges should have been framed and 
that a single charge should not have been framed but the objection had been abandon- 
ed by the advocate for the accused when the Special Judge told him that if it was his 
contention that the accused had been prejudiced by this form of the charge,he would 
frame separate charges under separate heads and then proceed with the trial. Further- 
more, when the charge was framed, the public prosecutor had urged that charges 
under separate heads for each offence should be framed and that they should not be 
joined together under one head. The advocate for the accused, however, had urged 
that the charge, as framed was correct. It seems to us that when the charge was 
being framed the advocate for the appellants desired that the charge as framed should 
stand and the public prosecutor’s objection should be overruled. It cannot be 
now urged that the appellants were prejudiced by the charge as framed. Indeed, the 
advocate for the appellants abandoned this objection and there is nothing in the 
High Court’s judgment to show that this contention was again raised. We cannot 
permit such a question to be raised at this stage. It seems to us, therefore, that there 
is no substance in the submissions made on behalf of the appellants with reference 
to the above-mentioned points 3, 4 and 5. 

With reference to the second point, even if it is assumed that the offence alleged 
against the appellants does not come under section 224 of the Indian Penal Code, 
but under section 222 of the Indian Penal Code, it has to be remembered that this 
would be of academic interest in this case, if the appellants have been rightly convic- 
ted under section 5 (2) of the Prevention of Corruption Act, 1947. It also docs not 
appear from the judgments of the Special Judge and the High Court that it had been 
contended that there was no sanction under section 196-A of the Code of Criminal 
Procedure and consequently the Court could not take cognizance of the offence under 
section I 20-B of the Indian Penal Code. Whether a sanction had been granted under 
section 196-A was a question of fact which ought to have been urged at the trial and 
before the High Court. It is impossible at this stage to go info this question of fact. 
Furthermore, this question also is one of academic interest if the conviction and 
sentence of the appellants under section 5 (2) of the Prevention of Corruption Act, 
1947, are affirmed. 
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Coming now to the first point urged on behalf of the appellants, it would appear 
that the District Magistrate of Delhi granted a pardon under section 337 of the 
Code of Criminal Procedure to Ram Saran Das, the approver, in consequence of 
which Ram Saran Das was examined as a witness by the Special Judge. It was 
urged that the District Magistrate could not grant a pardon when the case w;as 
triable by the Court of Special Judge constituted under the Criminal Law (Amend- 
ment) Act, 1952. Tlie offence under section 5 (2) of the Prevention of Corrup- 
tion Act, 1947, is punishable with imprisonment for a term which may extend to 
seven years, or with fine, or with both. It was not an offence which was punish- 
able with imprisonment which may extend to ten years. The provisions of section 
337 enabled a District Magistrate to tender a pardon in the case of any offence triable 
exclusively by the High Court or a Court of Session, or any offence punishable 
with imprisonment which may extend to ten years, or any offence punishable 
under section 2 r i of the Indian Penal Code with imprisonment which may extend to 
seven years, or any offence under sections 261-A, 369, 401, 435 and 477-A of the 
Indian Penal Code. These provisions of section 337 at the time that the pardon was 
tendered were inapplicable as the present case was not covered by its terms. It is 
pointed out that the High Court erred in supposing that the District Magistrate 
could grant pardon in a case where the offence was punishable with imprisonment 
which may extend to seven years or more and which was triable exclusively by the 
Court of Session. The Code of Criminal Procedure at the time that the pardon was 
granted spoke of an offence punishable with imprisonment for a terra which may 
extend to ten years and not seven years. The amendment to section 337 of the Code, 
which came into effect in January, 1956, spoke of an offence punishable with im- 
prisonment which may extend to seven years, but this amendment could have no 
application to a pardon tendered on 1st December, 1955. It seems to us, however, 
that the District Magistrate had authority to tender a pardon under section 337 of the 
Code of Criminal Procedure with reference to a case concerning an offence triable 
exclusively by the Special Judge and, therefore, we need not consider whether the 
offence was punishable with imprisonment which may extend to seven years. Under 
section 8 (3) of the Criminal Law (Amendment) Act of 1952 it is expressly stated 
that for the purposes of the provisions of the Code of Criminal Procedure, 1898, the 
Court of Special Judge shall be deemed to be a Court of Session trying cases without 
a jury or without the aid of assessors. Section 9 of that Act provides for an appeal 
from the Court of the Special Judge to the High Court and states that the High Court 
may exercise, as far as they may be applicable, all the powers conferred by Chapters 
XXXI and XXXII of the Code of Criminal Procedure, 1898, as if the Court of the 
Special Judge were a Court of Session trying cases without a jury. It would seem, 
therefore, that although a Special Judge is a Court constituted under the Criminal 
Law (Amendment) Act yet, for the purposes of the Code of Criminal Procedure 
and that Act, it is a Court of Session. Accordingly, we are of the opinion that altlrough 
the offence was triable exclusively by tlie Court of the Special Judge the District 
Magistrate had authority to tender a pardon under section 337 of the Code of Cri- 
minal Procedure as the Court of the Special Judge was, in law, a Court of Session. 

It was, however, suggested that the proper authority to grant the pardon was 
the Special Judge and not the District Magistrate, but it seems to us that the posi- 
tion of the Special Judge in this matter was similar to that of a Judge of a Court of 
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Session. The proviso to section 337 of the Code of Criminal Procedure contemplates 
concurrent j’urisdiction in the District Magistrate and the Magistrate making an 
enquiry or holding the trial to tender a pardon. According to the provisions of 
section 338 of the Code, even after commitment but before judgment is passed, 
the Court to which the commitment is made may tender a pardon or order the com- 
mitting Magistrate or the District Magistrate to tender a pardon. It would 
seem, therefore, that the District Magistrate is empowered to tender a pardon even 
after a commitment if the Court so directs. Under section 8 (2) of the Criminal 
Law (Amendment) Act, 1952, the Special Judge has also been granted power to 
tender pardon. The conferment of this power on the Special Judge in no way de- 
prives the District Magistrate of his power to grant a pardon under section 337 of the 
Code. At the date the District Magistrate tendered the pardon the case was not 
before the Special Judge. There seems to us, therefore, no substance in the sub- 
mission made that the District Magistrate had not authority to tender a pardon to 
Ram Saran Das, the approver, and consequently the approver’s evidence was in- 
admissible. 

The findings of the High Court establish the offence of the appellants under 
section 5 (2) of the Prevention of Corruption Act, 1947 and we can find no sufficient 
reason to think that the appellants were wrongly convicted thereunder. 

The appeals are accordingly dismissed. 

Appeals dismissed. 


SUPREME COURT OF INDIA. 

[Criminal Appellate Jurisdiction]. 

Present ; — N. H. Bhagwati, J. L. Kapur, P. B. Gajendragadkar, JJ. 

Talab Haji Hussain . . Appellant* 

V. 

Madhukar Purshottam Mondkar and another . . Respondents. 

Cnmtnal Procedure Code (K of 1898), sections ^6i-A and 496 — Scope — Inherent powers of High Court 
to cancel bail granted under section 496 in respect of a bailable offence. 

Under section 561-A of the Code of Criminal Procedure the High Court had inherent power to 
cancel the bail granted to a person accused of a bailable offence and in a proper case such power 
can and must be exercised in the interests of justice. 

However this inherent power has to be exercised sparingly, carefully and with caution and only 
where such excuse is justified by the tests specifically laid down in the section itself After all, pro- 
cedure, whether criminal or civil must serve the higher purpose of justice and it is only when the ends 
of justice arc put in jeopardy by the conduct of the accused that the inherent power can and should 
be exercised in cases like the present. 

There is no conflict between exercise of the inherent powers and the provisions of section 496 
of the Criminal Procedure Code. The commitment to custody is the result of a judicial order passed 
on the ground that the accused person has forfeited his bail and that his subsequent conduct showed 
that, pending the trial, he cannot be allowed to be at large. Where such a person is committed 
to custody under such an order, it would not be open to him to fall back upon his rights under section 
496, for section 496 would in such circumstances be inapplicable to his case. 

Appeal by Special Leave from the Judgment and Order dated the 14th January, 
1958, of the Bombay High Court in Criminal Application No. 60 of 1958, arising 
out of the Judgment and Order dated the gth January, 1958, of the Court of Chief 
Presidency Magistrate at Bombay^ in an Application for Cancellation of bail in 
Case No. 608/W of 1957. 
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PurshoUam Trianndas, Senior Advocate {Rajni Patel and /. jV. Shroff, Advocates 
with him), for Appellant. 

K. J. Khandalwala and R. H. Dhebar, Advocates, for Respondent No. i. 

The Judgment of the Court was delivered by 

Gajendragadkar, J. — ^The appellant, along with others, has been charged under 
section 120-B of the Indian Penal Code and sectioni67 (81) of the Sea Customs Act 
(VIII 011878) . There is no doubt that the offences charged against the appellant are 
bailable offences. Under section 496 of the Code of Criminal Procedure the appel- 
lant was released on bail of Rs. 75,000 with one surety for like amount on Decem- 
ber 9, 1957, by the learned Chief Presidency Magistrate at Bombay. On January 4, 
1958, an application was made by the complainant before the learned Magistrate 
for cancellation of the bail ; the learned Magistrate, however, dismissed the appli- 
cation on the ground that under section 496 he had no jurisdiction to cancel the 
bail. Against this order, the complainant preferred a revisional application before 
the High Court of Bombay. Another application was preferred by the complainant 
before the same Court invoking its inherent power under section 561 -A of the Code 
of Criminal Procedure. Chagla, C.J., and Datar, J., who heard these applications 
took the view that, under sectiongGi-A of the Code of Criminal Procedure the High 
Court had inherent power to cancel the bail granted to a person accused of a baila- 
ble offence and that, in a proper case, such power can and must be exercised in the 
interests of justice. The learned Judges then considered the material produced before 
the Court and came to the conclusion that, in the present case, it would not be safe 
to permit the appellant to be at large. That is why the application made by the 
complainant invoking the High Court’s inherent power under section 561 -A of the 
Code of Criminal Procedure was allowed, the bail-bond executed by the appellant 
was cancelled and an order was passed directing that the appellant be arrestedforth- 
with and committed to custody. It is against this order that the appellant has come 
to this Court in appeal by special leave. Special leave granted to the appellant has, 
however, been limited to the question of the construction of section 494 read with 
section 561 -A of the Code of Criminal Procedure. Thus the point of law which falls 
to be considered in the present appeal is whether, in the case of a person aecused of a 
bailable offence where bail has been granted to him under section 496 of the Code of 
Criminal Procedure, it can be cancelled in a proper case by the High Court in exer- 
cise of its inherent power under section 561-A of the Code of Criminal Procedure? 
This question is no doubt of considerable importance and its decision would depend 
upon tlie construction of the relevant sections of the Code. 

The material provisions on the subject of bail are contained in sections 496 to 
498 of the Code of Criminal Procedure. Section 496 deals with persons accused of 
bailable offences. It provides that 

when a person charged with the commission of a bailable offence is arrested or detained 
Without warrant by an officer in charge of a police station or is brought before a Court and is 
prepared at any time, while in the custody of such officer or at any stage of the proceedings 
before such Court, to give bail, such person shall be released on bail 

The section further leaves it to the discretion of the police officer or the Court if he 
or it thinks fit to discharge the accused person on his executing a bond without 
sureties for his appearance and not to take bail from him. Section 497 deals with 
the question of granting bail in the case of non-bailable offences. A person accus- 
ed of a non-bailable offence may be released on bail but he shall not be so released 



674 


THE SUPKEME COURT JOURNAL. 


[VoL. XXI 


if there appear reasonable grounds for believing that he has been guilty of an offence 
punishable with death or imprisonment for life. This is the effect of section 497 (i). 
Sub-section (2) deals with cases tvhere it appears to the officer or the Goui-t that 
there are not reasonable grounds for believing that the accused has committed a 
non-bailable offence but there are sufficient grounds for further enquiry into his 
guilt and it lays down that in such cases the accused shall, pending such enquiry, 
be released, on bail or at the discretion of the officer or Court, on the execution 
by him of a bond without sureties for his appearance as hereinafter provided. Sub- 
section (3) requires that, when jmisdiction under sub-section (2) is exercised in 
favour of an accused person, reasons for exercising such jurisdiction shall be recorded 
in writing. Sub-section (3) (a) which has been added in 1955 deals with cases 
where the trial of a person accused of any non-bailable offence is not concluded 
within a period of sixty days from the first day fixed for taking evidence in the case and 
it provides that such person shall, if he is in custody during the whole of the said 
period be released on bail unless for reasons to be recorded in writing the magistrate 
otherwise directs. The last sub-section confers on the High Court and the Court of 
Sessions, and on any other Court in the case of a person released by itself, power to 
direct that a person who has been released on bail under any of the provisions of this 
section should be arrested and committed to custody. Section 498 (i) confers on the 
High Court or the Court of Sessions power to direct admission to bail or reduction of 
bail in all cases where bail is admissible under sections 496 and 497 whether in such 
cases there be an appeal against conviction or not. Sub-section (2) of section 498 em- 
powers the High Court or the Court of Sessions to cause any person who has been 
admitted to bail under sub-section (i) to be arrested and committed to custody. 
There is one more section to which reference must be made in this connection and 
that is section 426 of the Code. This section incidentally deals with the power to 
grant bail to persons who have been convicted of non-bailable offences when such 
convicted persons satisfy the Court that they intend to present appeals against their 
orders of conviction. That is the effect of section 426 (2) (a) which has been added in 
1955. A similar power has been conferred on the High Court under sub-section (2) 
(b) of section 426 where the High Court is satisfied that the convieted person has 
been granted special leave to appeal to the Supreme Court against any sentence 
which the High Court has imposed or maintained. Sub-section (3) provides that, 
if the appellant who is released on bail under said sub-section (2) or (2) (b) is ulti- 
mately sentenced to imprisonment, the time during which he is so released shall be 
excluded in computing the term for which he is so sentenced. That briefly is the 
scheme of the Code on the subject of bail. 

There is no doubt that under section 496 a person accused of a bailable offence 
is entitled to be released on bail pending his trial. As soon as it appears that the 
accused person is prepared to give bail, the police officer or the Court,before whom he 
offers to give bail, is bound to release him on such terms as to bail as may appear to 
the officer or the Court to be reasonable. It would even be open to the officer or the 
Court to discharge such person on executinghis bond as provided in the section instead 
of taking bail from him. The position of persons accused of non-bailable offences is 
entirely different. Though the recent amendments made in the provisions of section 
497 have made definite improvement in favour of person accused of non-bailable 
oficnccs it would nevertheless be correct to say that the grant of bail in such cases 
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is generally a matter in the discretion of tlie authorities in question. The classifica- 
tion of offences into the two categories of bailable and non-bailable offences may per- 
haps be explamed on the basis that bailable offences are generally regarded as less 
grave and serious than non-bailable offences. On this basis it may not be easy to 
explain why, for instance offences \mder sections 477, 477'A, 475 and 506 of the 
Indian Penal Code should be regarded as bailable 'whereas offences under section 
379 should be non-bailable. Ho\vever, it cannot be disputed that section 496 recog- 
nizes that a person accused of a bailable offence has a right to be enlarged on bai^ 
and that is a consideration on which Shri Purushottam, for the appellant, has very 
strongly relied. 

Sluri Purushottam has also emphasized the fact that, tvhereas legislature has 
specifically conferred power on the specified Courts to cancel the bail granted to a 
person accused of a non-bailable offence by the provisions of section 497 (5), no 
such power has been conferred on any Court in regard to persons accused of bail- 
able offences. If legislature has intended to confer such a potver it ts'ould have been 
very easy for it to add an appropriate sub-section under section 496. The omission to 
make such a provision is, according to SI'ui Purushottam, not the result of inadvertence 
but is deliberate; and if tliat is so, it would not be legitimate or reasonable to clothe the 
High Courts widr the power to cancel bails in such cases under section 561 -A. It 
is this aspect of the matter tvhich needs careful examination in the present case. 

Section 561-A of tlie Codetvas added to the Code in 1923 and it purports to save 
the inherent pots'er of die High Courts. It proindes diat nothing in the Code shall be 
deemed to limit or affect the iniierent power of the High Court to make such orders 
as may be necessaiy- to give effect to any order under the Code or to prevent abuse of 
the process of any Court or othenme to secure the ends of justice. It appears that 
doubts were expressed in some judicial decisions about the existence of such inherent 
power in the High Courts prior to 1 923, That is why legislature enacted this section 
to clarify the position tha die provisions of die Code ivere not intended to limit or 
affect the inherent power of the High Courts as mentioned in section 561-A. It is 
obvious that this inherent potver can be exercised only for eidier of die tliree purposes 
specifically mentioned in die secdon. This iniierent power cannot naturally be in- 
voked in respect of any matter covered by the specific prolusions of the Code. It 
cannot also be invoked if its exercise would be inconsistent ividi any of die specific 
provisions of die Code. It is only if die matter in question is not covered by any 
specific provisions of die Code that section 561-A can come into operation, subject 
fiuther to the requirement diat die exercise of such po-e.'er must serve eidier of the 
three purposes mendoned in the said secdon. In prescribing rules of procedure 
legislature undoubtedly attempts to provide for all cases that are likely to arise ; but 
it is not possible diat any legislative enactment dealing 'svith procedure, hoivever 
carefully it may be drafted, would succeed in proidding for all cases diat may possibly 
arise in future. Lacunae are sometimes discovered in procedural law and it is to 
cover such lacunae and to deal isndi cases 'where sucli lacunae are discovered that 
procedural law invariably recognizes the existence of inherent power in Cotuts. It 
would be noticed diat it is only die High Courts whose inherent power is recognized 
by section 561-A ; and even in regard to the High Courts’ inherent power definite 
salutaty safeguards have been laid doism as to its exercise. It is only "where the High 
Court is satisfied eidier that an order passed under the Code would be rendered in- 
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effective or that the process of any Court would be abused or that the ends of justice 
would not be secured that the High Court can and must exercise its inherent power 
under section 561 -A. There can thus be no dispute about the scope and nature of the 
inherent power of the High Courts and the extent of its exercise. 

Now it is obvious that the primary object of criminal procedure is to ensure 
a fair trial of accused persons. Every criminal trial begins with the presumption 
of innocence in favour of the accused ; and provisions of the Code are so framed 
that a criminal trial should begin with and be throughout governed by this essential 
presumption ; but a fair trial has naturally two objects in view; it must be fair to 
the accused and must also be fair to the prosecution. The test of fairness in a cri- 
minal trial must be judged from this dual point of view. It is therefore of the ut- 
most importance that, in a criminal trial, witnesses should be able to give evidence 
without any inducement or threat either from the prosecution or the defence. A 
criminal trial must never be so conducted by the prosecution as would lead to the 
conviction ofan innocent person; similarly the progress of a criminal trial must not be 
obstructed by the accused so as to lead to the acquittal of a really guilty offender. 
The acquittal of the innocent and the conviction of the guilty are the objects of a cri- 
minal trial and so there can be no possible doubt that, if any conduct on the part of an 
accused person is likely to obstruct a fair trial, there is occasion for the exercise of the 
inherent power of the High Courts to secure the ends of justice. There can be no 
more important requirement of the ends of justice than the uninterrupted progress of a 
fair trial ; and it is for the continuance of such a fair trial that the inherent powers of 
the High Courts are sought to be invoked by the prosecution in cases where it is 
alleged that accused persons, either by suborning or intimidating witnesses are 
obstructing the smooth progress of a fair trial. Similarly, if an accused person 
who is released on bail jumps bail and attempts to run to a foreign country to escape 
the trial, that again would be a case where the exercise of the inherent power would 
be justified in order to compel the accused to submit to a fair trial and not to escape 
its consequences by taking advantage of the fact that he has been released on bail 
and by absconding to another country. In other words, if the conduct of the accused 
person subsequent to his release on bail puts in jeopardy the progress of a fair trial 
itself and if there is no other remedy which can be effectively used against the accu:ed 
person, in such a case the inherent power of the High Court can be legitimately in- 
voked. In regard to non-bailable offences there is no need to invoke such power 
because section 497 (5) specifically deals with such cases. The question which we 
have to decide in this case is whether exercise of inherent power rmder section 561 -A 
a'^’ainst persons accused of bailable offences, who have been released on bail, is 
contrary to or inconsistent with the provisions of section 496 of the Code of 
Criminal Procedure. 

Shri Purushottam contends that the provisions of section 496 are plainly inconsis- 
tent with the exercise of inherent power under section 561 -A against the appellant in 
the present case ; and he argues that, despite the order which has been passed by the 
High Court, he would be entitled to move the trial Court for bail again and the trial 
Court would be bound to release him on bail because the right to be released on bail 
recognized by section 496 is an absolute and an indefeasible right ; and despite the 
order of the High Court, that right would still be available to the appellant. If that 
be the true position, the order passed under section 561 -A tvould be rendered in- 
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effective and that itself would show that there is a conflict between the exercise of the 
said power and the provisions of section 496. Thus presented, the argument no 
•doubt is prima Jade attractive *, but a close examination of the provisions of section 
496 would show that there is no conflict between its provisions and the exercise of the 
jurisdiction under section 561 -A. In dealing with this argument it is necessary to 
remember that, if the power under section 561 -A is exercised by the High Court, thd 
bail offered by the accused and accepted by the trial Court would be cancelled and 
the accused would be ordered to be arrested forthwith and committed to custody. 
In other words, the effect of the order passed under section 561-A just like the effect 
of an order passed under section 497 (5) and section 498 (2), would be not only that 
the bail is cancelled but that the accused is ordered to be arrested and committed to 
custody. The order committing the accused to custody is a judicial order passed by 
n criminal Court of competent jurisdiction. His commitment to custody thereafter is 
not by reason of the fact' that he is alleged to have committed a bailable offence at 
.all; his commitment to custody is the result of a judicial order passed on the ground 
that he has forfeited his bail and that his subsequent conduct showed that, pending 
the trial, he cannot be allowed to be at large. Now, where a person is committed to 
custody under such an order, it would not be open to him to fall back upon his 
lights under section 496 for section 496 would in such circumstances be inapplicable 
ito his case. It may be that there is no specific provision for the cancellation of the bond 
and the re-arrest of a person accused of a bailable offence ; but that docs not mean 
that section 496 entitles such an accused person to be released on bail, even though 
it may be shown that he is guilty of conduct entirely subversive of a fair trial in the 
'Court. 'We do not read section 496 as conferring on a person accused of a bailable 
•offence such an unqualified, absolute and an indefeasible right to be released on bail. 

In this connection, it would be relevant to consider the effect of the provisions 
•of section 498. Under section 498 ( i ) , the High Court or the Court of Sessions may. 
■even in the case of persons accused of bailable offences, admit such accused persons 
to bail or reduce the amount of bail demanded by the prescribed authorities under 
section 496. Shri Purushottam no doubt attempted to argue that the operative 
part of the provisions of section 498 (i) does not apply to persons accused of bailable 
offences ; but in our opinion, there can be no doubt that this sub-section deals with 
cases of persons accused of bailable as well as non-bailable offences. We have no 
doubt that, even in regard to persons accused of bailable offences, if the amount of 
bail fixed under section 496 is unreasonably high the accused person can move the 
Jdigh Court or the Court of Sessions for reduction of_^that amount. Similarly, a 
person accused of a bailable offence may move the High Court or the Court of Ses- 
sions to be released on bail and the High Court or the Court of Sessions may direct 
either that the amotmt should be reduced or that the person may be admitted to bail. 
If a 'person accused of a bailable offence is admitted to bail by an order passed by the 
Higii Court or the Court of Sessions, the provisions of sub-section (2) become appli- 
cable to his case ; and under these provisions the High Court or the Court of Sessions 
is expressly empowered to cancel the bail granted by it and to ai'rest the accused and 
conunit him to custody. This sub-section, as we have already pointed out, has been 
added in 1955 and notv there is no doubt that legialature has conferred upon the 
High Court or the Court of Sessions power to cancel bail in regard to cases of persons 
-accused of bailable offences tvhere such persons have been admitted to bail by the 
s cj — 87 
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High Court or the Court of Sessions under section 498 (i). The result is that with 
regard to a class of cases of bailable offences falling under section 498 (i), even after 
the accused persons are admitted to bail, express power has been conferred on the 
High Court or the Court of Sessions to arrest them and commit them to custody. 
Clearly then it cannot be said that the right of a person accused of a bailable offence 
to be released on bail cannot be forfeited even if his conduct subsequent to the grant 
of bail is found to be prej'udicial to a fair trial. 

It would also be interesting to notice that, even before section 498 (2) was enacted, 
there was consensus of judicial opinion in favour of the view that, if accused persons 
were released on bail under section 498 (i), their bail-bond could be cancelled and 
they could be ordered to be arrested and committed to custody under the provisions 
of section 561-A of the Code^. These decisions would show that the exercise of 
inherent power to cancel bail under section 561-A was not regarded as inconsistent 
with the provisions of section 498 (1) of the Code. It is true that all these decisions 
referred to cases of persons charged with non-bailable offences ,; but it is significant 
that the provisions of section 497 (5) did not apply to these cases and the appropriate 
orders were passed under the purported exercise of inherent power under section 
56r-A. On principle then these decisions proceed on the assmnption, and we think 
rightly, that the exercise of inherent power in that behalf was not inconsistent with 
the provisions of section 498 as it then stood. 

It would now be relevant to enquire whether, on principle, a distinction can be 
made between bailable and non-bailable offences in regard to the effect of the preju- 
dicial conduct of accused persons subsequent to their release on bail. As we have 
already observed, if a fair trial is the main objective of the criminal procedure, any 
threat to the continuance of a fair trial must be immediately arrested and the smootlr 
progress of a fair trial must be ensured ; and this can be done, if necessary, by the 
exercise of inherent power. The classification of offences into bailable and non- 
bailable on which are based the different provisions as to the grant of bail would not 
in our opinion, have any material bearing in dealing with the effect of the subse- 
quent conduct of accused persons on the continuance of a fair trial itself. If an accused 
person, by his conduct, puts the fair trial into jeopardy, it would be the primary and 
paramount duty of criminal Courts to ensure that the risk to the fair trial is removed 
and criminal Courts are allowed to proceed with the trial smoothly and without any 
interruption or obstruction; and this would be equally true in cases of both bailable 
as well as non-bailable offences. We therefore, feel no difficulty in holding that, if by 
his subsequent conduct, a person accused of a bailable offence forfeits his rights to be 
released on bail, that forfeiture must be made effective by invoking the inherentpower 
of the High Court under section 561-A. Omision of legislature to make a specific 
provision in that behalf is clearly due to oversight or inadvertence and cannot be 
regarded as deliberate. If the appellant’s contention is sound, it would lead to fantas- 
tic results. The argument is that a person accused of a bailable offence has such an 
unqualified right to be released on bail that even if he does his worst to obstruct or to 
defeat a fair trial, his bail-bond cannot be cancelled and a threat to a fair trial 

( 7 ~ ^ 

1. Mirza Mohammad Ibrahim y. Emperor, All 39 ; The Crown Prosecutor, Aladras v, 
A.I.R. 1932 AII.534;*oh wRex. A.I.R. 1948 Knshnan, (1945) 1 M.L.J. 187 : I.L.R. (1946) 
All. 366 (F.B.); Bachchu Lai v. Slate, A.I.R. I 95 » Mad. C2. 

All. 836 ; Mimsht Sinsh v. Stale, A.I.R. 1932 
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cannot be arrested or prevented. Indeed Shri Purushottam ^vent the length of 
suggesting tliat in such a case the impugned subsequent conduct of the accused may 
give rise to some other charges imder the Indian Penal Code, but it cannot justify 
his re-arrest. Fortunately that does not appear to be the true legal position if the 
relevant provisions of the Code in regard to the grant of bad are considered as a 
whole along with the provisions of section 561-A of the Code. 

It now remains to consider the decision of the Privy Council vaLala Jairam Das & 
others v. King Emperor'^, because Shri Purushottam has very strongly relied on some of 
the observations made in that case. According to that decision, the provisions of the 
Code of Criminal Procedure confer no power on High Courts to grant bail to a person 
who has been convicted and sentenced to imprisonment and to whom His Majesty’s 
Government has given special leave to appeal against his sentence and conviction 
Divergent views had been expressed by the High Courts in this country- on the ques- 
tion as to the High Courts’ power to grant bail to convicted persons who had been 
given special leave to appeal to the Priv>- Council ; these views and the scheme of the 
Code in regard to the grant of bail were examined by Lord Russel of Killotven "who 
delivered the Judgment of the Board in Lala Jairam Das^s case.^ The decision has 
thus no application to the facts before us ; but Shri Purushottam relies on certain 
observations made in tlie judgment. It has been observed in that judgment that 
“ their Lordships take the view that Chapter XXXIX of the Code together tvith section 426 
is, and -was intended to contain, a complete and exhaustive statement of the powers of a High Court 
in India to grant bail, and excludes the existence of any additional inherent pots'Cr in a High 
Court relating to the subject of hail.” 

The judgment further shows that 

“ in their Lordships’ opinion, like the High Court of Justice in England, High Courts in India 
would not have inherent power to grant bail to a convicted person.” 

It would be clear from the judgment that their Lordships tvere not called upon to 
consider the question about the inherent power of the High Courts to cancel 
bail under section 561 -A. That point did not obviously arise in the case before 
them. Even so, in dealing with the question as to whether inherent power could 
be exercised for granting bail to a convicted person, their Lordships did refer 
to section 561-A of the Code and they pointed out that such a power cannot be 
properly attributed to the High Courts because it would, if exercised, interrupt the 
serving of the sentence ; and, besides it would, in the event of the appeal being 
unsuccessful, result in defeating the ends of justice. It was also pointed out that 
if the bail was allowed in such a case, tlie exercise of the inherent power would result 
in an alteration by the High Court of its judgment which is prohibited by section 
369 of the Code. In other tvords, their Lordships examined-tlie provisions of section 
561-A and came to tire conclusion that the power to grant bail to a comncted person 
■would not fit in tvitli the scheme of Chapter XXXIX of the Code read with sec- 
tion 561-A. In our opinion, neidier this decision nor even tlie observations on wliich 
Slu'i Purushottam relied can afford any assistance to us in deciding the point tvhich 
this appeal has raised before us. Incidentally we may add tliat it was as a result of the 
observations made by the Pri\^" Council in that case tliat section 426 of the Code was 
amended in 1945 andpoiver has been conferred on appropriate Courts either to 
suspend the sentence or to grant bail as mentioned in tlie several sub-sections of 
section 426. That is hotv section 426 (c-A) and (2-B) noiv deal ■witli the subject of 
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bail even though the main section is a part of Chapter XXXI which deals with 
appeals, references and revisions. 

We must accordingly hold that the view taken by the Bombay High Court 
about its inherent power to act in this case under section gdr-A is right and must be 
confirmed. It is hardly necessary to add that the inherent power conferred on 
High Courts under section 561-A has to be exercised sparingly, carefully and with 
caution and only where such exercise is justified by the tests specifically laid down 
in the section itself. After all, procedure, whether criminal or civil, must serve the 
higher purpose of justice ; and it is only when the ends of justice are put in jeopardy 
by the conduct of the accused tlrat the inherent power can and should be exercised 
in cases like the present. The result is that the appeal fails and must be dismissed. 

Appeal dismissed. 

SUPREME COURT OF INDIA 
[Civil Appellate Jurisdiction.] 

Present N. H. Bhagwati, J. L. Kapur and A. K. Sarkar, JJ, 

K. Kamaraja Nadar . . Appellant"^ 

V. 

Kunju Thevar and Others • • Respondents, etc. 

RepresMatwn of the People Act (XLIII of 1951), sections 82 andQo [f)— Scope— “Contesting candidate" 
—If includes a candidate in list prepared and published under section 38 but who tetired under section 55-/I (2) 
—Failure to implead such candidate— Eject— Deposit required under seetion iiq— Essentials for validity of. 

A candidate whose name was included in the list of contesting candidates prepared and 
published by the returning officer under section 38 of the Representation of the People Act, 1951, 
but who retired from the contest under section 55-A (2) before the commencement of the poll, is 
included in the expression “ contesting candidate”, used in section 82, and ivhere the election 
petitioner claims a further declaration that the second respondent had been duly elected, such a 
candidate is a necessary party to the petition. Where such candidate has not been joined as a 
respondent, the petition is liable to be dismissed under section 90 (3) of the Act. The defect 
cannot be cured by any amendment of the petition seeking to delete the claim for such further 
declaration. 

(1958) 1 ML.J. 139, reversed. 

What is of the essence of the provision contained in section 1 1 7 of the Representation of 
the People Act is that the petitioner should fuinish security foi the costs of the petition, and should 
enclose along rvith the petition a Government Treasury receipt showing that a deposit of one 
thousand iiipees has been made by him either in a Government Treasury or m the Reserve Bank 
of India is at the disposal of the Election Commission to be utilised by it in the manner authorised 
by law and is under its control and payable on a proper application being made in that behalf to the 
Election Commission or to any person duly authorised by it to receive the same, be he the Secie- 
tary to the Election Commission or any one else. 

' If ‘therefore it can be shown by evidence led before the Election Tribunal that the Govern- 
tnent Treasury receipt or the chalan winch was obtained by the petitioner and enclosed by him 
along with his petition presented to the Election Commission was such that the Election Commis- 
sion could on a necessary application in that behalf be in a position to realise the said sum of 
rupees one thousand for payment of the costs to the successful party it would be sufficient com- 
pliance with the requu-ements of section 117. 

Appeal from the Judgment and Order, dated the 24th September, 1957, of 
ihc Madras High Court in Writ Petitions Nos. 531 and 532 of 1957 and 573 and 
574 of i957t Appeal by Special Leave from the Judgment and Order, dated 
the 9th September, 1957 of the Patna High Court in M. J. C. No. 480 of 1957. 

' # Civil Appeals Nos 763 of 1957, 564 of I957 and 48 of 1957. 22nd .^piil, 1958. 

t(i9j8) 1 M.LJ. 139. 
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M. C. Setalyad, Attorney-General for India and M. K. Nambiar, Senior Advocate, 
(S. X. Andley, Advocate of Adjs. Rajinder Narain & Co., with them), for Appellant 
in CA. No. 763 of 1957. 

P. Ram Reddy, Advocate, for Appellant in C.A. No. 764 of 1957. 

Purshottam Trtcumdas, Senior Advocate {S. P. Varma, Advocate with him), for 
Appellant in C.A. No. 48 of 1958 and Intervener No. 2 in C.A. No. 763 of 1957. 

A. V. Viswanatha Sast 7 i, Senior Advocate {R. Ganapathy Iyer and G. Gopalakrishnan 
of Mjs. Gagrat & Co., with him), for Respondent No. i in C.A. No. 763 of 1957. 

R. Ganapathy Iyer, Advocate, and G. Gopalakrishnan, Advocate of Mjs. Gagrat &' 
Co., for Respondent No. i in C.A. No. 764 of 1957. 

R. Patnaik, Advocate for Respondent No. q in C.A. No. 48 of 1958. 

M. C. Setalvad, Attorney-General for India, and C. K. Daphtary, Solicitoi'- 
General of India {J. B. Dadachanji, Advocate of Mjs. Rajinder Narain & Co., with 
them), for Intervener No. i in C.A. No. 763 of 1957. 

T. Kumar, Advocate, for Intervener No. 3 in C.A. No. 763 of 1957. 

R. Patnaik, Advocate, for Intervener No. 4 in C.A. No. 763 of 157. 

The Judgment of the Court was delivered by 

Bhagwati, J. — These Civil Appeals raise a common question of law, viz-, the 
interpretation of sections 82 and 1 17 of the Representation of the People Act, 1951, 
(hereinafter referred to as “the Act”) and can be disposed of by a common judgment. 
C.A. No. 763 of 1957 ; 

The appellant in Civil Appeal No. 763 of 1957 is the Chief 
Minister of Madras and was declared duly elected ’ to the Madras State Legis- 
lative Assembly at an election held on Mai'ch 4, 1957, from the Sathur Constituency 
having got 36,400 valid votes as against 31,683 valid votes secured by his rival, the 
respondent No. 2 in the petition. There had been seven candidates duly nominated 
for election in that Constituency out of whom 4 had withdrawn their candidature 
by February 4, 1957, which was the last date for such withdrawal. Three candidates 
were thus left in the field, the Appellant, the second respondent and one Sundaraju 
Pillai and their names were placed in the list of contesting candidates and published 
by the Returning Officer under section 38 of the Act. Pillai retired from the con- 
test on February 21, 1957, under section 55-A (2) of the Act, thus leaving the 
appellant and the second respondent the only two contestants for the seat. 

After the appellant was delcared duly elected, the first respondent who was an 
elector in the said Constituency filed an Election Petition, being Election Petition 
No. 147 of 1957, impleading the appellant and the second respondent as party 
respondents to that petition and prayed that the election of the appellant from 
Sathur Constituency be declared void and further that the second respondent be 
declared duly elected. 

As Pillai who had rethed from the contest on February 21, 1957, was not im- 
pleaded as a party respondent to this petition an objection was raised by the Elec- 
tion Commission on tlie score of his non-joinder. A notice was issued to the first 
respondent on May i , i calling upon him to show cause why the petition should 
not be dismissed summarily for non-joinder of one of the necessary parties and on 
May 10, 1957, tlie Election Commission by its order stated that it would be for the 
Election Tribunal to decide at the Trial after hearing the parties if the issue of the 
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non-joinder of PilJai as a respondent necessarily affected the prayer seeking that the 
second respondent be declared duly elected. The Election Commission also dis- 
covered a defect in the deposit of Rs. i,ooo inasmuch as the proper and complete 
head of account had not been mentioned in the treasury receipt nor had the deposit 
been made in favour of the Secretary, Election Commission as laid down in section 1 1 7 
of the Act. This question also was left to the Tribunal to decide after hearing the 
parties, if the defect should be treated as fatal or one that could be cured by fresh 
deposit or otherwise so as to secure the costs of the appellant if eventually awarded 
to him. The Election Commission admitted the petition and a copy of the petition 
was published in the Official Gazette as required under section 86 (i) of the Act. It 
was also served on the appellant and the petition was referred to the Election 
Tribunal for trial. 

On June 22, 1957, the appellant filed I.A. No. i of 1957 before the Election 
Tribunal asking for a dismissal of the petition as required by section 90 (3) ,of the 
Act on the ground that the respondent had failed to join Pillai, who was also a 
contesting candidate, as a respondent. On the same day the appellant filed ano- 
tlier application being I.A. No. 2 of 1957, before the Election Tribunal similarly ask- 
ing for the dismissal of the petition inasmuch as the proper and complete head of 
account had not been mentioned in the treasury receipt which the first respondent 
had sent to the Election Commission and the deposit also had not been mad e in the 
name of the Secretary, Election Commission, as clearly and strictly required under 
section 1170! the Act. The first respondent filed befoe the Election Tribunal I.A* 
No. 3 of 1957 asking for an amendment of the petition by deleting paragraph 7-A: 

“ the second respondent would have obtained more votes if the first respondent had not 
resorted to such corrupt practices in the said election ” 

and also a portion of the prayer which asked for the following relief : 

“and further it is also prayed that this Honourable Court may be pleased to declare the second 
respondent as a duly elected candidate in the election.” 

All these applications came up for hearing and final disposal before the Election 
Tribunal on July 5, 1957. 

Evidence was led by the first respondent in connection with the treasury receipt 
and K. Nataraja Mudaliar, Head Accountant in charge of the Madurai Taluk Sub- 
Treasury, gave evidence to the effect that tlie Sub-Treasury Clerk had filled up the 
head of the account in the Chalan, that the Treasury Officer would make necessary 
entries in the Chittas and carry forward the amounts to the respective heads of 
accounts, that the amount was kept in the Election Revenue deposit and could not 
be disposed of without the Election Commission’s order and that the money was at 
the disposal of the Election Commission. On cross-examination by the Election 
Tribunal he further stated that the amount of Rs. 1,000 was entered in the deposit 
register as security deposit for costs of Election Petition, that the Election 
Commission could draw the money and any one authorised by the Election 
Commission could also draw the same. 

The Election Tribunal passed a common order on July 5, 1957. It dismissed 
I.A. No. I of 1957 being of the opinion that the said Pillai was no longer a contesting 
candidate after his retirement from the contest on February 21, 1957. As regards 
I.A. No. 2 of 1 957 it held that there was no defect in the matter of the head of accounts 
and was further of opinion that the non-mention of the fact that the deposit was made 
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in favour of the Secretary, Election Commission was immaterial in that it was made 
and taken to have been made in favour of the Election Commission at whose disposal 
the fund was placed. There was therefore sufficient compliance with the require- 
ments of section 117 of the Act and it accordingly dismissed the application. I. A. 
No. 3 of 1957 which asked for certain amendments of the petition was allo%ved, the 
Election Tribunal having come to the conclusion' that the first respondent never 
meant to include the portions sought to be deleted in the petition the same having 
been so included by reason of an accidental mistake by his legal advisers. 

On July 14, 1957, tire appellant filed two Writ Petitions in the High Court 
of Judicature at Madras ; Writ Petition No. 531 of 1957 for the issue of a writ of 
certiorari and Writ Petition No. 532 of 1957 for the issue of a writ of Prohibition 
for quashing the common order passed by the Election Tribunal in I. A. Nos. i, 2 
and 3 of 1957 and prohibiting the Election Tribunal from holding any inquiry into 
the petition. These writ petitions came up for hearing before the High Court 
along with two other rvrit petitions being Writ Petitions Nos. 573 of 1957 and 574 
of 1957 (hereinafter referred to) and were all dismissed by it by a common 
judgment delivered on September 25, 1957.^ 

The appellant thereafter applied for and obtained from the High Court a 
certificate under Article 133 (i) (c) of the Constitution to appeal to this Court against 
the decision in Writ Petitions Nos. 531 of 1957 and 532 of 1957 and hence Civil 
Appeal No. 763 of 1957. 

C.A. No. 764 of 1957 ; 

Civil Appeal No, 764 of 1957 is concerned only with section 82 of the Act and 
the appellant therein ^vas declared duly elected to the Madras State Legislative 
Assembly from the Single Member Salem (I) Constituency on March 8, 1957, having 
obtained 24,920 valid votes as against 24,713 valid votes obtained by his rival the 
first respondent. There were 10 candidates who had been duly nominated for 
election ; but 5 of llrem withdrew their candidature on February 5, 1957 which was 
the last date for such withdrawal and two retired before February 23, 1957. Thus 
only three candidates were left, viz-, the appellant, the first respondent and the 
second respondent in the appeal. When the list of contesting candidates was prepared 
and published by the Returning Officer under section 38 of tire Act there were on 
that list besides these, two more candidates who had retired from the contest bet- 
ween Februai-y 5, 1957, and February 23, 1957. On April 18, 1957, the first res- 
pondent who rvas a defeated candidate filed an Election Petition, being Election 
Petition No. 74 of 1957, containing two prayers : (i) that the election of the appel- 
lant be set aside and (2) that he be declared duly elected under section loi of the 
Act inasmuch as he would have obtained the majority of the valid votes but for the 
^ coi'i-upt practices committed by the appellant and others. The two candidates who 
had been included by the Returning Officer in the list of contesting candidates 
but had subsequently retired from the contest were not made part)’- respondents to 
this petition and on April 25, 1957, a notice was issued by the Election Commission 
to the first respondent calling upon him to show cause by May 6, 1957, as to why 
his petition should not be dismissed summarily for such non-joinder of two of the 
necessary parties. An explanation -was rendered by the first respondent on date the 
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May 2, 1957, but the Election Commission appears to have referred the decision of 
this question to the Election Tribunal appointed by it and on June 24, 1957, the 
appellant filed before the Election Tribunal an application being I.A. No. 103 of 1957 
asking the Tribunal to dismiss the said petition as required by section go (3) of 
the Act. The Election Tribunal passed an order on this application on July 13, 
1957, holding that the said two candidates had ceased to be contesting candidates 
within the meaning of that term as used in section 82 of the Act on their retire- 
ment from the contest and that the petition as framed was maintainable. 

The appellant thereupon filed two writ petitions being Writ Petitions Nos. 
573 of 1957 and 574 of 1957 in the High Court of Judicature at Madras, one for 
a writ of certiorari and the otlier for a writ of Prohibition asking respectively tliat 
the said order of the Election Tribunal be quashed and the Tribunal be prohibited 
from proceeding with the enquiry in the Election Petition No. 74 of 1957. These 
trvo writ petitions came up for hearing before the High Court on September 24, 
1957, along with Writ Petitions Nos. 531 of 1957 and 532 of 1957 aforementioned 
and by a common judgment bearing the said date the High Court dismissed the 
same.^ The appellant was granted a certificate under Article 133 (i) (c) of the 
Constitution against this decision and that is how Civil Appeal No. 764 of 1957 has 
come before us. 

C,A.No. 480/' 1 958: 

The appellant in Civil Appeal No. 48 of 1958 is only concerned with section 117 
of the Act. He was declaimed duly elected to the House of the People from Ranchi 
East Reserved Constituency on March 15, 1957, having secured 39,025 votes as 
against the second respondent who secured only 36,785 votes. On April 27, 1957, 
the second respondent filed an election petition being Election Petition No. 341 of 
1957 against the appellant praying that this election to the House of the People be 
declared void and that the second respondent be declared to have been duly elected 
from the said constituency. All the contesting candidates ^vere made party res- 
pondents to that petition ; but it appears that the second respondent enclosed with 
the petition a government treasury receipt showing a deposit of Rs. 1,000 by him 
in the State Bank of India, Ranchi Branch as security for the costs of the petition 
which did not mention that it had been made, “in favour of the Secretary to the 
Election Commission.” He had merely written in the Chalan the words “security 
for the costs of the Election Petition, Ranchi East Parliamentary Constituency.” 
On May 14, 1957, the Election Commission made an order admitting the petition 
but on the question whether the defect in the deposit was fatal or may be cured 
e.g., by a fresh deposit or otherwise so as to safeguard the appellants’ right to costs, 
if any, awarded in his favour, it reserved the same for decision by the Election Tri- 
bunal. On July 31, 1957, the appellant filed a petition before the Election Tribu- 
nal under section 90 (3) of the Act urging that the omission of the words “in favour 
of the Secretary to the Election Commission ” from the Chalan was fatal and that 
the petition be dismissed. He also urged that this petition should be heard and dis- 
posed of before any further hearing of the Election Petition took place. The preli- 
minary objection was accordingly heard on August 26, and 27, 1957, and by its 
order dated August 31, 1957, the Election Tribunal e.xpressed the opinion that tlie 
matter \vas not free from doubt and the Election Tribunal being an Ad Hoc body. 


I. (1958) I M.L.J. 139. 



685 


1958] KAMARAJA NADAR V. KXiNJU THEVAR {BHagWati, J.). 

it was essential that it should decide the case as a whole and not piecemeal^ inasmuch 
as there was no easy provision for remand if its view was not accepted by the appel- 
late authority. The Election Tribunal therefore did not consider it proper to give 
its decision on the peliminary objection at that stage and ordered that the trial of the 
Election Petition do proceed. 

The appellant thereafter on September 6, 1957, filed a writ petition under Article 
226 of the Constitution in the High Court of Judicature at Patna being M.J.C. No. 
480 of 1957 asking for a writ of certiorari to quash tlie order of the Election Tribunal 
and also a writ of Prohibition to stop the continuance of the proceedings before the 
Election Tribunal. This petition was dismissed by the High Court on September 9. 
1957, as the High Court thought that the matter could be decided at the time of the 
hearing of the Election Petition itself. The appellant thereafter applied for and 
obtained on December iG, 1957, from this Court special leave to appeal under Arti- 
cle 136 of the Constitution against the said order of the High Court and that is how 
Civil Appeal No. 48 of 1958 is before us. 

The two sections of the Act which fall to be construed by us are : ' 

“ Section 8a- Parties to the petition : — A petitioner shall join as respondents to his petition ; — 

(a) where the petitioner, in addition to claiming a declaration that the election of all or any 
of the returned candidates is void, clainis a further declaration that he himself or any other candi- 
date has been duly elected, all the contesting candidates other than the petitioner, and where no 
such further declaration is claimed, all the returned candidates ; and 

(b) any other candidate against whom allegations of any corrupt practice aie made in the 
petition. 

Section 1 17. Deposit of Security . — ^The petitioner shall enclose ivith the petition a (Government 
Treasury receipt shotving that a deposit of one thousand rupees has been made by him either m a 
Government Treasuiy or in the Reserve Bank of India in favour of the Secretary to the Election 
Commission as security for the costs of the petition.” 

The main question for our determination is what is the exact connotation of the 
expression “contesting candidate” in section 82 and whether a candidate whose name 
^vas included in the list of contesting candidates published by the Returning Officer 
under section 38 butwho retired from the contest under section 55-A (2) is included 
in that expression. 

It will be helpful in this context to survey the scheme of the Act in regard to 
the conduct of elections, contained in Part V of the Act. Under section 30 as soon 
as the notification calling upon a constituency to elect a member or members is 
issued, the Election Commission is to appoint, (i) the last date for making nomina- 
tions, (2) the date of the scrutiny of nominations, (3) the last date for the ivlthdrawal 
of candidatures, (4) the date or dates on which a poll shall, if necessary, be taken, and 
(5) the date before -which the election is to be completed. A candidate for election 
has to be validly nominated to start -with and after such nominations are made the 
Returning Officer is to hold a scrutiny of nominations on the appointed day. Im- 
mediately after all tire nomination papers have been scrutinized and decisions accep- 
ting or rejecting the same have been recorded by the Returning Officer, he is to 
prepare a list of validly nominated candidates and affix it to his notice board. Any of 
these candidates may, however, withdraw his candidature on or before the last date 
for the w’itlidi'awal of candidatures and the Returning Officer is enjoined on receiving 
a notice of witlrdrawal to cause the same to be affixed in some conspicuous place in 
his office. Section 38 provides that immediately after the expiry of tire period -within 
s o T — 88 



686 the supreme court journal. [Vol. XXI 

which candidatures may be withdrawn, as aforesaid the Returning Officer is to prepare 
and publish a list of contesting candidates, that is to say, candidates who were included 
in the list of validly nominated candidates and who have not ^vithdrawn their candi- 
datures within the said period. Section 52 provides for the consequences of death 
of a candidate before the poll and says that if a contesting candidate dies and a re- 
port of his death is received before the commencement of the poll, the Returning 
Officer upon being satisfied of the fact of the death is to countermand the poll and 
thereupon all proceedings with reference to the election are to commence anew in all 
respects as if for a new election. There are however two provisos to this section : (i) 
that no further nomination is necessary in the case of a person who was a contesting 
candidate at the time of tlic countermanding of the poll and (2) that no person who 
has given a notice of withdrawal of his candidature under section 37 (1) or a notice of 
retirement from the contest under section 55'A (2) before the countermanding of the 
polling is ineligible for being nominated as a candidate for the election after such 
countermanding. Sections 53 and 54 prescribe the procedure in contested and uncon- 
tested elections. If the number of contesting candidates is more than the number of 
seats to be filled a poll is to be taken; if the number of such candidates is equal to the 
number of seats to be filled, the returning officer is to forthwith declare all such can- 
didates to be duly elected to fill these seats and if the number of such candidates is 
less than the number of seats to be filled, the returning officer is to forthwith declare 
all such candidates to be elected and the Election Commission is to call upon the 
constituency to elect a person or persons to fill the remaining seat or seats. Section 
55-A provides for retirement from contest at elections in Parliamentary and Assem- 
bly constituencies, and the consequences thereof. Under section 55-A (2) a con- 
testing candidate may retire from the contest by a notice in the prescribed form deli- 
vered in the manner therein specified and the returning officer upon receiving such 
notice of retirement is to cause a copy thereof to be affixed to his notice board and 
also to be published in the manner prescribed. Sub-section (5) enacts a legal fiction. 

It states that any person who has given a notice of retirement under sub-section (2) 
shall thereafter be deemed not to be a contesting candidate for the purposes of section 
52. Sub-sections (6) and (7) provide for the consequences of such retirement on the 
poll. Before such retirement the list of contesting candidates prepared by the 
returning officer under section 38 is to determine whetlrer there should be a poll or 
not. Sections 53 and 54 of the Act provide for all possibilities but if by reason of the 
number of contesting candidate being more than the number of seats to be filled a 
poll has to be taken and one or more of such contesting candidates retire before the 
commencement of the poll leaving in the field only such number of candidates 
as is equal to the number of seats to be filled, sub-sections (6) and (7) provide that 
the returning officer is to forthwith declare all the remaining contesting candidates 
to be duly elected to fill those seats and countermand the poll. 

Then follows Part ^vhich deals with disputes regarding elections. Section 
80 provides that no election is to be called in question except by an election peti- 
tion presented in accordance -with the provisions of this Part. Under section 81 
an election petition calling in question any election may be presented on one or 
more of the grounds specified in section too (i) and section loi to the Election Com- 
mission by any candidate at such election or any elector witliin forty-five days from, 
but not earlier than, the dale of election of the returned candidate. Section 82 pres- 
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cribed Avho are the necessary parties to such petition. The petitioner may merely 
claim a declaration that the election of all or any of the returned candidates is void. 
If he does so he must join as respondents to his petition all the returned candidates 
and any other candidate against whom allegations of any corrupt practice are 
made in the petition. If, however, in addition to claiming such a declaration the 
petitioner claims a further declaration tiiat he himself or any other candidate has 
been duly elected, all the contesting candidates other than the petitioner, and any 
other candidate against -whom allegations of cormpt practices are made in tire 
petition must be joined as respondents to that petition. Seetion 84 prorndes for the 
reliefs that may be claimed by the petitioner. It states that in addition to claiming 
a declaration that the election of all or any of the returned candidates is void, the 
petitioner may claim a further declaration tliat he himself or any other candidate 
has been duly elected. This is reaUy the foundation of the provisions contained hr 
section 82 {a) of the Act which prescribes who are the necessary parties to such a 
petition. Section 85 enjoins the Election Commission to dismiss the petition if the 
provisions of section 81 or section 82 or section 117 have not been complied vith 
provided, however, that the petition is not to be dismissed rrithout giving the peti- 
tioner an opportunity of being heard. Section 90 prescribes the procedure to be 
followed by the Election Tribunal and section 90 (3) enjoins the Tribunal to dismiss 
an election petition which does not comply \\itli tlie provisions of sections 81, 82 or 
117, notwithstanding that it has not been dismissed by the Election Commission un- 
der section 85. Section 117 refers to the deposit of security by the petitioner for 
the costs of the petition, and has already been set out above. 

It is clear from the above that the procedure for elections has been thought out 
with meticulous detail and all the steps from the issue of the notification calling upon 
a constituency to elect a member or members up to the publication of the results 
■of elections are laid do^s^l therein. 

Article 329 (6) of the Constitution provides that no election to either House of 
Parliament or to the Houses or either House of the Legislature of a State shall be 
■called in question except by an election petition presented to such authority and 
in such manner as may be provided for by or under any law made by the appropriate 
Legislature, and Part ^T of the Act enacts provisions for disputes regarding elections. 
The orders which can be passed by the Election Tribunal at the conclusion of the 
trial of an election petition are set out in section g8 of the Act, viz., (a) dismissing 
the election petition ; or ( 5 ) declaring the election of aU or any of the returned 
■candidates to be void ; or (c) declaring the election of all or any of the returned 
■candidates to be void and the petitioner or any other candidate to have been duly 
elected. Under section 99 power is also given to the Election Tribunal to make 
an order, where any charge is made in the petition of any corrupt practice ha-ving 
been committed at the election, recording (i) a finding whether any corrupt practice 
has or has not been proved to have been committed by, or with the consent of, any 
candidate or his agent at the election, and the nature of that corrupt practice; and 
(ii) tire names of all persons, if any, who have been proved at the trial to have been 
guilty of any corrupt practice and the nature of that practice. 

These provisions go to show that an election contest is not an action at law 
or a suit in equity but is a purely statutory proceeding unknorm to the common 
law and that tire Court possesses no common law power. 
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ce 

It is always to be borne in mind that though the election of successful candidate is not to be 
lightly interfered with, one of the essentials of that law is also to safeguard the purity of the election 
process and also to see that the people do not get elected by flagrant breaches of that law-or by 
corrupt practice (Per Mahajan, C.J., in Jagan Math v. Jaswont Singh^.) 

To the same effect are the observations in A. Sreenivasan v. Election Tribunal, 
A'ladras 

“ An election petition is not a matter in which the only persons interested are candidates who 
strove against each other at the elections. The public also are substantially interested in it and 
this IS not merely in the sense that an election has news value. An election is an essential part 
of the democratic process. The citizens at large have an interest in seeing and they are justified in. 
insisting that all elections are fair and free and not vitiated by corrupt or illegal practices. In a 
civil action the only persons who are interested are the individuals arrayed as plaintiffs or defen- 
dants but that is not so in an election petition.” 

In the Tipperary case^, Morris, J., expressed himself as follows : 

“ It was strongly uiged that a petition is a mere cause in this Court, and that as an ordinary 
cause could not be instituted against a dead person, by analogy a petition could not be lodged 
seeking to set aside the return of a deceased person. I consider this is a fallacious analogy, because a 
petition is not a suit between two persons, but is a proceeding in which the constituency itself is the 
principal party interested.” 

The process of election starts from the issue of a notification calling upon a 
constituency to elect a member or members. The nomination papers filed by the 
appointed date are scrutinized by the returning officer and a list of validly nomi- 
nated candidates is prepared. When such a list is prepared a stage is reached, 
when the whole constituency knows who are the validly nominated candidates 
standing for the election. It very often happens that a particular party in order 
to avoid the possibility of the nomination papers of its members being rejected by 
the returning officer and finding itself in a difficulty if no validly nominated can- 
didate or candidates of its own persuasion are left in the field nominates more candi- 
dates than what it would otherwise put up for the election ; if the nomination 
papers of these candidates put forward by it are accepted by the returning officer 
it would find itself in a predicament where the votes which it may canvass in its- 
favour may be divided between the candidates sponsored by it when the poll is taken. 
In order to avoid such a situation a provision is made for the withdrawal of candi- 
datures by the validly nominated candidates. A candidate who has been validly 
nominated may- also, after the list of the validly nominated candidates is publislied, 
re-assess his prospects at the election and may think it worth his while to withdraw 
his candidature and retire from the field. He may do it some times to save his 
deposit from being forfeited or from various other motives which it is unnecessary, 
to discuss ; but a locus penitentiae is given to him to withdraw his candidature 
■within the time prescribed for the same and if such notice of %vithdrawal is given 
Ity any candidate, the returning officer is to cause such notice to be affixed in some 
conspicuous place in his office. After this date has passed it is definitely known 
■who are the candidates validly nominated as such and who wish to contest the elec- 
tion. These candidates who survive the date of the withdrawal of candidatures 
arc described in section 38 as contesting candidates, that is to say, candidates rvho 
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•were included in the list of validly nominated candidates and who have not with- 
dra%vn their candidatures within the said period. A list of the contesting candi- 
dates is immediately tliereafter prepared and published by the returning officer. 
That list contains the names of the contesting candidates in alphabetical order and 
the addresses of the contesting candidates as given in the nomination papers to- 
gether with such other particulars as may be prescribed. Form y-A in Schedule 
to the Representation of the People (Conduct of Elections and Election Petitions) 
Rules, 1956, indicates how the list of contesting candidates is prepared by the 
returning officer and it mentions among otlier things ; 

“The poll will be taken between the houis of. and . . . . on . . . 

(date or dates). Postal ballot papers must reach the undersigned before 5 p.m. on ....... 

<date). Place Date Returning Officer.” 

This is of course the normal procedure when a poll has to be taken. Sections 
53 and 54, however work out the various situations which may develop having regard 
to the number of contesting candidates in relation to the number of seats to be filled. 
If the number of contesting candidates is more than the number of seats to be 
filled, then and then only a poll has to be taken. If, however, the number of such 
candidates is equal to the number of seats to be filled or is less than the number of 
seats to be filled, the list of contesting candidates need not mention the above parti- 
culars as regards the poll being taken and the postal ballot papers reaching the 
returning officer at the time or on the days therein specified. The returning officer 
then forthwith declares all such contesting candidates duly elected to fill those seats. 
The Election Commission no doubt in the latter event has to call upon the consti- 
tuency to elect a person or persons to fill the remaining seat or seats ; but that 
is a separate election. The process of election which has started with the issue 
of notification calling upon the constituency to elect a member or members, comes 
to an end. It is only in those cases where the number of contesting candidates is 
more than the number of seats to be filled that the poll becomes necessary and tire 
process of election continues. The list of contesting candidates prepared by the 
returning officer is affixed in some conspicuous place in his office and a copy thereof 
is supplied to each one of the contesting candidates or his agent and the list of con- 
testing candidates is also published by the returning officer in the official gazette. 
This procedure really declares not only to the contesting candidates but also to 
the whole constituency, who are the contesting candidates at the election and \\fho 
Avill go to the poll. These contesting candidates witliin the phraseology, %vhich has 
been used in section 38 are candidates who were included in the list of Validl3’’ 
nominated candidates and \sffio have not withd^a^vn their candidatures within 
the period prescribed for such withdrawal. These are the contesting candidates 
within the meaning of that term as used in the Act and they are normally 
expected to go to tlie poll. 

If an^’- of such candidates dies and the report of his death is received before 
the commencement of the poll, the returning officer upon lieing satisfied of the 
deatli of such candidate is bound to countermand the poll and report the fact to 
the Election Commission and also to tlie appropriate authority. The process of 
election here again comes to an end and proceedings ^vith reference to the election 
are to commence anew in all respects as if for a new election including the nomina- 
tions of candidates for such election. In that event, it is provided that in the case of 
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a candidate who was a contesting candidate at the time of the countermanding of 
the poll no further nomination shall be necessary. A contesting candidate was 
necessarily a validly nominated candidate and his nomination would continue 
as such. A candidate may, however, have given notice of withdrawal of his can- 
didature under section 37 and he may have thus retired from the field. He might 
have so withdrawn in favour of the candidate since deceased because he realised 
that his prospects at the election were meagre as compared with those of the de- 
ceased or for any reason whatever. The death of the deceased would however 
create a situation where the candidate who had thus given notice of withdrawal of 
his candidature might think better of his prospects and might just as well on re- 
consideration like to contest the election again. He would in that event be entitled 
to be nominated as a candidate for the election after such countermanding and 
section 52 declares that such a person shall be eligible for being nominated as a 
candidate for such election. 

The same ratio would apply also to a contesting candidate who has given notice 
of his retirement from the contest under section 55-A (2}. Such a person might 
have retired from the contest on a re-appraisement of his prospects at the election 
as compared with those of the deceased contesting candidate. When death re- 
moved that contesting candidate from the field, a person who had given notice 
of retirement from the contest as aforesaid may as well re-consider his position and 
feel that as compared with the other surviving candidates he would have fair pros- 
pects of success at the election and if an election is held after the countermanding 
of the poll by the returning officer, he might just as well put forward his candidature 
and it is provided that in that event he shall not be ineligible for being nominated 
as a candidate for election after such countermanding ; and there is perfectly good 
reason for the same, because otherwise, withdrawal or retirement might possibly 
be considered a disqualification or refusal to seek election. 

This brings us to the provisions as to retirement from contest under section 
55-A. A candidate might not have withdrawn his candidature within the period 
prescribed and his name might have been included in the list of contesting candi- 
dates published by the returning officer under section 38. Being thus a contesting 
candidate duly declared as such he would be entitled to go to the poll. He may, 
however, as a result of the election campaign find himself in the predicament that 
his prospects at the election are meagre and he might even have to face the situ- 
ation of having to forfeit his security deposit if he went to the poll. There may 
be a number of motives operating in his mind which it is not necessary to discuss 
and he may just as well withdraw his candidature and retire from the field. A 
locus penitentiae is therefore given to him under section 55-A to retire from the 
contest by giving notice in the prescribed form which has to be delivered to the 
returning officer on any day not later than 10 days prior to the date fi.\ed for the 
poll. If a candidate thus retires from the contest, he decides not to go to the poll 
and the provision is made in the rules for the correction of the list of contesting 
candidates so that no elector shall in the absence of necessary information waste 
his vote upon him. A copy of such notice is to be affixed by the returning officer 
to his notice board and in the polling station and each of the remaining contesting 
candidates or his agent is to be supplied with such copy and the notice has also 
got to be published in the official gazette. 
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Such retirement from contest might result in the number of remaining con- 
testing candidates becoming equal to the number of seats to be filled and section 
55-A (6) and (7) work out the situation as it would then obtain with reference to 
sections 53 and 54 bnd provide that in that event the returning officer is to forth- 
with declare such candidates to be duly elected to fill tliose seats and countermand 
the poll — a fresh election being necessary only in the event of filling the remaining 
seat or seats, if any. 

If, however, a poll has to be taken under section 53 (i) in spite of the retire- 
ment of a contesting candidate or candidates from contest as aforesaid tlie process 
of election continues in spite of such retirement and the question may arise as to 
what would happen if any of the contesting candidates who has thus retired dies 
before the commencement of the poll. If tliere was nothing more section 52 would 
apply and the returning officer upon being satisfied of the fact of the death of the 
candidate would have to countermand the poll and report the fact to the Election 
Commission and also to the appropriate authority. Provision is therefore made 
in section 55-A (5) that any person who has given a notice of retirement under 
section 55-A (2) is demed not to be a contesting candidate for the purposes of sec- 
tion 52. This is a deeming provision and creates a legal fiction. The effect of 
such a legal fiction however is that a position which otherwise would not obtain 
is deemed to obtain under those circumstances. Unless a contesting candidate 
who had thus retired from the contest continued to be a contesting candidate for 
the purposes of election and the effect of the death of such contesting candidate was 
as contemplated in section 52, it would not have been found necessary to enact sec- 
tion 55-A (5) . It is because such a contesting candidate who retires from the con- 
test under section 55-A (q) continues to be a contesting candidate for the purposes 
of election that it has been considered necessary to provide for the consequence of 
his death and to exclude such a candidate from the category of contesting candidates 
within the meaning of the term as used in section 38 of tire Act, fhat ij to say, candi- 
dates who were included in the list of validly nominated candidates and who had 
not withdrawn their candidature within the period prescribed and who had been 
included in the list of candidates prepared and published by the returning officer 
in the manner prescribed. This provision, therefore, warrants the conclusion 
that a contesting candidate whose name was included in the list under section 38 
but who retires from the contest under section 55-A (2) continues to be a contesting 
candidate for the purposes of the Act though by reason of such retirement it would 
be unnecessary for the constituency to cast its votes in his favour at the poll. Such 
a candidate continues to be contesting candidate for the purposes of the Act, not- 
withstanding his retu'ement from the contest under section 55-A (2). 

When we come to the provisions of Part VI of the Act relating to disputes 
regarding elections, -we find tliat there is no definition given in section 79 of the 
c.xprcssion “ contesting candidate ” though there are definitions of “ candidate ” 
and “ returned candidate ” to be found therein. An election petition calling in 
question any election can be presented by any candidate at such election or any 
elector on one or more of the grounds specified in sections 100 (?) and loi to the 
Election Commission and a petitioner in addition to calling in question the election 
of tlie returned candidate or candidates may further claim a declaration that he 
himself or any other candidate has been duly elected. ^Afiierc the petitioner claims 
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such further declaration, he must join as respondents to his petition all the contesting 
candidates other than the petitioner and also any other candidate against whom 
allegations of any corrupt practices are made in the petition. The ^vords “ other 
than the petitioner ” are meant to exclude the petitioner when he happens to be 
one of the contesting candidates who has been defeated at the polls and would 
not apply -where the petition is filed for instance by an elector. An elector filing 
such a petition would have to join all the contesting candidates ivhose names were 
included in the list of contesting; candidates prepared and published by the return- 
ing officer in the manner prescribed under section 38, that is to say, candidates who 
Avere included in the list of validly nominated candidates and who had not with- 
•dra^vn their candidature within the period prescribed. Such contesting candidates 
\vill have to be joined as respondents to such petition irrespective of the fact that 
•one or more of them had retired from the contest under section 55-A (2). If the 
provisions of section 82 which prescribes who shall be joined as respondents to the 
petition are not complied with, the Election Commission is enjoined under section 
S5 of the Act to dismiss the petition and similar are the consequences of non- 
compliance with the provisions of section 1 1 7 relating to deposit of security of costs. 
If the Election Commission however does not do so and accepts the petition, it has to 
cause a copy of the petition to be published in the official gazette and a copy there 
of to be served by post on each of the respondents and then refer the petition to an 
election tribunal for trial. Section 90 (3) similarly enjoins the Election Tribunal 
to dismiss an election petition which does not comply with the provisions of section 
82 or section 117 notwithstanding that it has not been dismissed by the Election 
Commission under section 85. Section 90 (3) is mandatory, and the Election Tri- 
bunal is bound to dismiss such a petition if an application is made before it for the 
purpose. 

Turning no^v to section 1 1 7, we find that it is a provision relating to the deposit 
of security for the costs of the petition. When a petitioner presents an election 
petition to the Election Commission under section 81 he is to enclose with the peti- 
tion a Government Treasury receipt showing that a deposit of one thousand rupees 
has been made by him either in a Government Treasury or in the Reserve Bank 
of India in favour of the Secretary to the Election Commission as security for the 
■costs of the petition. The Government Treasury receipt must show that such de- 
posit has been actually made by him either in a Government Treasury or in the 
Reserve Bank of India ; it must also show that it has been so made in favour of 
the Secretary to the Election Commission and it must further show that it has been 
made as security for the costs of the petition. These are the three requirements 
of the section which have to be fulfilled. The question, however, arises ^vhether 
tlie words “ in favour of the Secretary to the Election Commission ” are mandatoiy 
in character so that if the deposit has not been made in favour of the Sccretar)- 
to the Election Commission as therein specified the deposit even tliough made in 
a Government Treasury or in the Rcsei-ve Bank of India and as security for the 
costs of the petition would be invalid and of no avail. If, for instance, the peti- 
tioner made the deposit either in a Government Treasury or in the Resen'c Bank 
•of India in favour of the Election Commission itself and obtained a Government 
Treasury receipt in regard to the same, could it be contended that in spite of sucii 
.a deposit having been made, the said Government Treasury' I'cccipt was not in 
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conformity with the requirements of section 117 and the petitioner could be said 
not to have complied with the requirements of that section so as to involve a dis- 
missal of his petition under section 85 or section 90 (3)? 

The extreme case illustrated above has been taken by us only in order to de- 
monstrate to what lengths a literal compliance with the provisions of section 117 
can be pushed. The petition is to be presented to the Election Commission, the 
security for the costs of the petition has to be given to the Election Commission 
and section 121 provides for an application to be made in writing to the Election 
Commission for payment of cost by the person in whose favour the costs have been 
awarded and yet, even though the deposit may have been made by a petitioner 
in favour of the Election Commission and a Government Treasury receipt eviden- 
cing the same be enclosed along with his petition the provisions of section 117 of 
the Act can be said not to have been complied with merely because the deposit 
was made in favour of the Election Commission and not in favour of the Secretary 
to the Election Commission. The relationship between the Election Conamission 
on the one hand and the Secretary to the Election Commission on the other heed 
not be scrutinized for the purposes of negativing this contention. It is enough to 
say that such a contention has only got to be stated in order to be negatived. It 
would be absurd to imagine that a deposit made either in a Government Treasury 
or in the Reserve Bank of India in favour of the Election Commission itself would 
not be sufficient compliance with the provisions of section 1 17 and would involve a 
dismissal of the petition under section 85 or section 90(3). The above illustration 
is sufficient to demonstrate that the words “in favour of the Secretary to the Elec- 
tion Commission” used in section 117 are directory and not mandatory in their 
character. What is of the essence of the provision contained in section 1 17 is that 
the petitioner should furnish security for the costs of the petition, and should en- 
close along with the petition a Government Treasury receipt showing that a deposit 
of one thousand rupees has been made by him either in a Government Treasury or 
in the Reserve Bank of India, is at the disposal of the Election Commission to be 
utilised by it in the manner authorised by law and is under its control and payable 
on a proper application being made in that behalf to the Election Commission or 
to any person duly authorised by it to receive the same, be he the Secretary to the 
Election Commission or any one else. 

If, therefore it can be shown by evidence led before the Election Tribunal that 
the Government Treasury receipt or the chalan which was obtained by the peti- 
tioner and enclosed by him along with his petition presented to the Election Com- 
mission was such that the Election Commission could on a necessary application 
in that behalf be in a position to realise the said sum of rupees one thousand for 
payment of the cost to the successful party it would be sufficient compliance with 
the requirements of section 117. No such literal compliance with the terms of 
section 1 1 7 is at all necessary cis is contended for on behalf of the appellant before us. 

As regards tire amendment of a petition by deleting the averments and the 
prayer regarding tlie declaration that either the petitioner or any other candidate has 
been duly elected, so as to cure the’ defect of non-joinder of the necessary parties as 
respondents, we may only refer to our judgment about to be delivered in Civil Appeal 
No. 76 of 1958,^ wh ere the question is discussed at considerable length. Suffice it 
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to say here that the Election Tribunal has no power to gi'ant such an amendment, 
be it by way of wtlidraAval or abandonment of a part of the claim or otherwise, 
once an Election Petition has been presented to tlie Election Commission claiming 
such further declaration. 

Considering Chdl Appeal No. 763 of 1957 ha the light of tlie obser\'ations made 
above, we find that Sundaraju Pillai whose name avas included in the list of con- 
testing candidates prepared and published by the returning officer under section 
38 but who retired from the contest under section 55-A (2) before tlie commence- 
ment of the poll was included in the expression “ contesting candidate ” used in 
section 82 and %vas by reason of the first respondent claiming a fiirther declaration 
that the second respondent had been duly elected, a necessaiy party to the petition. 
Inasmuch as he was not joined as a respondent, the petition was liable to be dismissed 
under section 90(3) of the Act. 

This defect could not be cured by any amendment of tlae petition seeking 
to delete the claim for such further declaration and the Election Tribunal was 
clearly in error in allowing such amendment on the grounds disclosed in I.A. No. 3 
of 1957 or othenrae. 

In regard to the deposit of security, however, the position was quite different. 
According to the evidence given by K. Nataraja Mudaliar, Head Accountant in 
charge of the Aladurai Taluk Sub-Treasury^, tlie amount was kept in the Election 
' Revenue deposit and the monies ivere at the disposal of the Election Commission ; 
also that the Election Commission or anyone autliorised by the Election Commission 
in that behalf could dratv the said monies and no one else could intlidraiv tire same 
ivithout such authority. If that ivas so, there iwas sufficient compliance irith the 
requirements of section 117 and there could be no question of dismissing the 
petition for non-compliance -wdth the pro\Tsions of that section. 

Having regard tlierefore to die conclusion reached above in regard to the non- 
compliance with the provisions of section 82, Ghdl Appeal No. 763 of 1957 will be 
allowed, the orders of dismissal made by the High Court on the Writ Petitions 
Nos. 531 of 1957 and 532 of 1957, ivill be set aside, die orders passed by the Elecdon 
Tribimal dated July 5, 1957, udU be vacated and die Election Peddon No. 147 of 
1957 -will be dismissed widi costs. As the appellant has failed in his contendon 
in regard to the provisions of secdon 117, w'e feel that the proper order for costs 
should be that each party do bear and pay his 6wti costs here as rvell as in the High 
Court. 

Civil Appeal No. 764 of 1957 also shares a similar fate. The first respondent 
therein did not join as party respondents to his peddon the two candidates ivhose 
names had been included by the returning officer in the list of contesting candidates 
but who had subsequently redred from the' contest before the commencement of 
the poll. They w’ere necessa^ parties to the peddon in so far as the first res- 
pondent had claimed a further declaration that he himself be declared duly elected 
under secdon roi. The Elecdon Peddon No. 74 of 1957 filed by him r\-as thus liable 
to be dismissed for non-joinder of necessary'^ parties under secdon 90 (3) of die Act. 

This appeal will also be accordingly allowed, the orders pa^cd by die High 
Court in Writ Peddons Nos. 573 and 574 of 1957 wall be set aside, the orders passed 
by the Elecdon Tribunal on July 13, 1957, be vacated and Elecdon Pedtion 
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No. 74 of 1957 will be dismissed. The first respondent -will pay the appellant’s costs 
throughout. 

So far as Civil Appeal No. 48 of 1958 is concerned, the difficulty which faces 
the appellant is that we have nothing on the record of the appeal to ‘show. what 
were the exact terms of the deposit made by the second respondent under section 
1 1 7. The copy of the chalan which is cyclostyled at page 45 of the record is de- 
ficient in material particulars and does not throw any light on the question. The 
appellant no doubt made an application to the Election Tribunal to try his ob- 
jection as regards the non-compliance with the provisions of that section as a pre- 
liminary objection and determine whether the second respondent had complied 
with the provisions of section 117 and if not to dismiss his petition. The Election 
Tribunal, however, did not decide this preliminary objection but ordered that the 
trial of the petition do proceed. The High Court before whom the .Writ Petition 
M.J.G. No. 480 of 1957 was filed also came to the same conclusion as it thought 
that the matter could be decided at the time of hearing itself and dismissed the 
application. 

We are of opinion that both the Election Tribunal and the High Court were 
ivrong in the view they took. If the preliminary objection was not entertained 
and a decision reached thereupon, further proceedings taken in the Election Peti- 
tion would mean a full fledged trial involving examination of a large number of 
witnesses on behalf of the second respondent in support of the numerous allegations 
of corrupt practices attributed by him to the appellant, his agents or others w'orking 
on his behalf ; examination of a large number of witnesses by or on behalf-of the 
appellant controverting the allegations made against him; examination of witnesses 
in support of the recrimination submitted by the appellant against the and res- 
pondent; and a large number of visits by the appellant from distant places like 
Delhi and Bombay to Ranchi resulting in not only heavy expenses and loss of time 
and diversion of the appellant from his public duty in the various fields of activity 
including those in the House of the People. It would mean uimecessary harassment 
and expenses for tire appellant which could certainly be avoided if the preliminary 
objection urged by him was decided at the initial stage by the Election Tribunal. 

We are therefore of the opinion that the order passed by the High Court in 
M.J.G. No. 480 of 1957 and by the Election Tribunal in Election Petition No. 341 

^957 were rvrong and ought to be set aside. The Election Tribunal will decide 
the preliminary objection in regard to the non-compliance with tire .provisions 
of section 117 by the second respondent in the light of the observations made above 
and deal rvith the same according to law. The parties will be at liberty to lead 
such further evidence before the Election Tribtmal as they may be advised. The 
costs of both the parties, here, as well as in the Courts below will be costs in the 
Election Petition to be dealt with by the Election Tribunal hereafter and will abide 
the- result of its decision on the preliminary objection. 


Appeals allowed. 
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SUPREME COURT OF'INDIA. 

(Civil Appellate Jurisdiction.) 

Preseot : — S, R. Das, Chief Justice, T. L. Venkatarama Ajyar, S.K. Das, 
A. K. Sarkar and Vivian Bose, JJ. 

The State of Madras . . Appellant* 

V, 

Messrs. Gannon Dunkerley and Co. (Madras) Ltd. . . Respondents. 

Advocate-General for the State of Bihar and others . . Interveners. 

Madras General Sales Tax Act (IX of 1939) as amended by Act (XXV of 1947), section 2 (i) Expla- 
nation — Constitutional validity — Government of India Act, 19351 Schedule VII, List II, Entry 48 — Works 
Contract — How far “ sale of goods' — Levy of tax on supply of materials — Vires. 

The expression "sale of goods” in Entry 48 of List II of Scheduled VII of the Government of 
India Act, 1939, is a nomen juris, its essential ingredients being an agreement to sell movables for a 
price and property passing therein pursuant to that agreement. In a building contract which (as 
in the instant case) is one, entire and indivisible — and that is the norm, there is no sale of goods, 
and it is not within the competence of the Provincial Legislature under Entry 48 to impose a tax 
on the supply of the materials in such a contract treating it as a sale. 

Appeal from the Judgment and Order, dated the 5th April, 1954^ of the Madras 
High Court in Civil Revision Petition No. 2292 of 1952, arising out of the Judgment 
and Order, dated the nth August, 1952, of the Sales Tax Appellate Tribunal, 
Madras, in T. A. No. 863 of 1951. 

V. K, T. Chari, Advocate-General for the State of Madras {R. H. Dhebar, 
Advocate, with him), for Appellant. 

A. V. Viswanatha Saslri, Senior Advocate, (R. Ganapathy Iyer, Advocate and 
G. Gopalakrishnan, Advocate of Messrs. Gagrat & Co., with him), for Respondents. 

Mahabir Prasad, Advocate-General for the State of Bihar, (R. C. Prasad, Advocate 
with him), for Intervener No. i. 

S. M. Sihri, Advocate-General for the State of Punjab and N. S. Bindra, Senior 
Advocate ( T. M. Sen, Advocate, with them), for Intervener No. 2. 

C. K. Daphtary, Solicitor-General of India ( T. M. Sen, Advocate, with him) 
for Intervener No. 3. < 

Sardar Bahadur, Advocate, for Intervener No. 4. 

T. M. Sen, Advocate, for Intervener No. 5. 

Gopal Singh, Advocate, for Interveners Nos. 6 and 7. 

B. R. L, Iyengar, Advocate, for Intervener No. 8. 

The Judgment of the Court was delivered by 

Venkatarama. Aiyar, J. — ^This appeal arises out of proceedings for assessment 
of sales tax payable by the respondents for the year 1949-1950, and it raises a ques- 
tion of considerable importance on the construction of Entry 48 in List II of Schedule 
VII to the Government of India Act, 1935, “ Taxes on the sale of goods.” 

The respondents are a private limited Company registered under the pro- 
visions of the Indian Companies Act, doing business in the construction of buildings, 
roads and other works and in the sale of sanitary wares and other sundry goods. 
Before the sales tax authorities, the disputes ranged over a number oF items, but wc 
are concerned in this appeal with only two of them. One is with reference to a 

♦Civil Appeal No. 210 of 1956. 
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sum of Rs. 29,515528-7-4 representing the value of the materials used by the res- 
pondents in the execution , of their works contracts, calculated in accordance with 
the statutory provisions applicable thereto, and the other relates to a sum of 
Rs. 1,98,929-0-3 being the price of foodgrains supplied by the respondents to 
their workmen. 

It will be convenient at this stage to refer to tlie provisions of the Madras 
General Sales Tax Act (Madras Act IX of 1939), in , so far as they are relevant for 
the purpose of the present appeal. Section 2 [h) of the Act, as it stood when it was 
enacted, defined “ sale ” as meaning •“ every transfer of the property in goods by 
one person to another in the course of trade or business for cash or for deferred 
payment or other valuable consideration”. .In 1947, the Legislature of Madras 
enacted the Madras General Sales Tax (i^endment) Act No. XXV of 1947 in- 
troducing several new provisions in the Act, and it is necessary to refer to them 
so far as they are relevant for the purpose ,of the present appeal. Section 2 (c) of 
the Act had defined “ goods ” as meaning ■“ all kinds of movable property other 
than actionable claims, stocks and shares and securities and as including all 
materials commodities and articles ”, and it was amended so as to include materials 
used in the construction, fitting out, improvement or repair of immovable property 
or in the fitting out, improvement or repair of movable property ”. The definition 
of “ sale ” in section 2 (h) was enlarged so as to include “a transfer of property in 
goods involved in the execution of a works contract ”. In the definition of 
“ turnover ” in section 2 (i) the following Explanation (i) (:) was added : 

“ Subject to such conditions and restrictions, if any, as may be prescribed in this behalf — 
the amount for which goods are sold shall, in relation to a works contract, be deemed to be 
the amount payable to the dealer for carrying out such contract, less such portion as may be pre- 
scribed of such amount, representing the usual proportion of the cost of labour to the cost of 
materials used in carrying out such contract.” 

A new provision was inserted in section 2 (t) defining “ works contract ” as 
meaning “any agreement for carrying out for cash or for deferred payment or other 
valuable consideration, the construction, fitting out, improvement or repair' of any 
building, road, bridge or other immovable property or the fitting out, improvement 
or repair of any movable property”. Pursuant to the Explanation to section 2 (i) 
(i), a new rule, rule 4(3), was enacted that 

“ the amount for which goods are sold by a dealer shall, in relation to a tvorks contract, 
be deemed to be the amount payable to the dealer for carrying out such contract less a sum not 
exceeding such percentage of the amount payable as may be fixed by the Board of Revenue, 
from time to time for difierent areas, representing the usual proportion in such areas of the cost 
of labour to the cost of materials used in carrying out such contract, subject to the following 
maximum percentages. . . .” 

and then follows a scale varying with tlie nature of the contracts. 

It is on the authority of these provisions that the appellant seeks to include 
m the turnover of the respondents the sum of Rs. 29,51,528-7-4 being the value 
of the materials used in the construction works as determined under rule 4(3). The 
respondents contest this claim on the ground that the power of the Madras Legis- 
lature to impose a tax on sales' under Entry 48 in List II in Schedule VII of the 
Government of India Act, does not extend to imposing a tax on the value of materials 
used in works, as there is no transaction of sale in respect of those goods, and that 
the provisions introduced by the Madras General Sales Tax (Amendment) Act, 
authorising the imposiripn of such tax are ultra riw. As regard? die sunt of 
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Rs. Ij 9^3929"°'35 the contention of the respondents was that they were not doing 
business in the sale of foodgrains, that they had supplied them to the workmen 
when they were engaged in construction works in out of the way places, adjusting 
the price therefor in the wages due to them and that the amounts so adjusted were 
not liable to be included in the turnover. The Sales Tax Appellate Tribunal 
rejected both these contentions, and held that the amounts in question were liable 
to be included in the taxable turnover of the respondents. 

Against this decision, the respondents preferred Civil Revision Petition No. 
2292 of 1952 to the High Court of Madras.^ That was heard by Satyanarayana 
Rao and Rajagopalan, JJ., who decided both the points in their favour. They held 
that the expression “sale of goods” had the same meaning in Entry 48 which it 
has in the Indian Sale of Goods Act (III of 1930), that the construction contracts 
of the respondents were agreements to execute works to be paid for according to 
measurements at the rates specified in the schedule thereto and were not contracts 
for sale of the materials used therein, and that further, they were entire and indivi- 
sible and could not be broken up into a contract for sale of materials and a 
contract for payment for work done. In the result, they held that the impugn- 
ed, provisions introduced by the Amendment Act No. XXV of 1947, were ultra vires 
the powers of the Provincial Legislature, and that the claim based on those provi- 
sions to include Rs. 29,51,528-7-4 in the taxable turnover of the respondents could 
not be maintained. As regards the item of Rs. 1,98,929-0-3 they held that the sale 
of foodgrains to the workmen was not in the course of any business of buying or 
selling those goods, that there was no profit motive behind it, that the respondents 
were not dealers as defined in section 2 {d) of the Act, and that, therefore, the 
amount in question was not liable to be taxed under the Act. In the result, both 
the amounts were directed to be excluded from the taxable turnover of the 
respondents. Against this decision, the State of Madras has preferred the present 
appeal on a certificate granted by the High Court under Article 133 (i) of the 
Constitution. 

Before us, the learned Advocate-General of Madras did not press the appeal 
in so far as it relates to the sum of Rs. 1,98,929-0-3, and the only question, there- 
fore that survives for our decision is as to whether the provisions introduced by the 
Madras General Sales Tax (Amendment) Act (Madras Act XXV of 1947) and 
set out above are ultra vires the powers of the Provincial Legislature under Entry 
48 in List II. As provisions similar to those in the Madras Act now under 
challenge are to be found in the Sales Tax Laws of other States, some of those 
States, Bihar, Punjab, Mysore, Kerala and Andhra Pradesh, applied for and 
obtained leave to intervene in this appeal, and we have heard learned counsel on 
their behalf. Some of the contractors who are interested in the decision of this 
question, Gurbax Sing, Messrs. TJttam Singh Duggal and United Engineering 
Company, were also granted leave to intervene, and learned counsel representing 
them have also addressed us on the points raised. 

The sole question for determination in this appeal is whether the provisions 
of the Madras General Sales Tax Act are ultra vires, in so far as they seek to impose 
a tax on the supply of materials in execution of works contract treating it as a sale of 
goods by the contractor, and the answer to it must depend on the meaning to be 
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given to the words “sale of goods ” in Entry 48 in List II of Schedule VII to the 
Government of India Act, 1935. Now, it is to be noted that while section 31 1 (2) of 
the Act defines “goods” as including “all materials^ commodities and articles,”, 
it contains no definition of the expression “sale of goods”. It was suggested that 
the word “materials” in the definition of ^‘goods’’ is sufficient to take in materials 
used in a works contract. That is so ;'but the question still remains whether there is 
a sale of those materials within the meaning of that word in Entry 48. On that, 
there has been sharp conflict of opinion among the several High Courts. In 
Pandit Banarsi Das v. State of Madhya Pradesh^, a Bench of the Nagpur High Court 
held, differing from the view taken by the Madras High Court in the judgment now 
under appeal, that the provisions of the Act imposing a tax on the value of the mate- 
rials used in a construction on the footing of a sale thereof were valid, but that they 
were bad in so far as they enacted an artificial rule for determination of that value 
by deducting out of the total receipts a fixed percentage on account of labour charges, 
inasmuch as the tax might, according to that computation, conceivably fall on a 
portion of the labour charges and that would be ultra vires Entry 48. A similar deci- 
sion was given by the High Court of Rajasthan in Bhuramal v. State of Rajasthan^, In 
Mohd. Kkasim v. State of Mysore^, the Mysore High Court has held that the provisions 
of the Act imposing a tax on construction of works are valid, and has further upheld 
the determination of the value of the materials on a percentage basis under the rules. 
In Gannon Dunkerley & Co. v. Sales Tax Officer^, tire Kerala High Court has likewise 
affirmed the validity of both the provisions imposing tax on construcion works 
and the rules providing for apportionment of value on a percentage basis. In 
Jubilee Engineering Co., Ltd. v. Sales Tax Officer^, the Hyderabad High Court has follow- 
ed the decision of the Madras High Court, and held that the taxing provisions in the 
Act are ultra vires. The entire controversy, it will be seen, hinges on the meaning of 
the words “sale of goods” in Entry 48, and the point which we have now to decide is 
as to the correct interpretation to be put on them. 

The contention of the appellant and of the States which have intervened is 
that the provisions of a Constitution which confer legislative powers should receive 
a liberal construction, and that, accordingly, the expression “sale of goods” in En- 
try 48 should be interpreted not in the narrow and technical sense in which it is used 
in the Indian Sale of Goods Act, 1930, but in a broad sense. We shall briefly refer 
to some of the authorities cited in support of this position. In British Coal Corporation 
V. King^, the question was whether section 17 of the Canadian Statute, 22 & 24, Geo. 
^5 53 yhich abolished the right of appeal to the Privy Council from any judgment 

or order of any Court in any criminal case, was intra vires its powers under the Con- 
stitution Act of 1867. In answering it in the affirmative, Viscount Sankey, L.C. 
observed : 

Indeed, in interpreting a constituent or organic statute such as the Act, that construction 
most beneficial to the u-idest possible amplitude of its powers must be adopted. This principle 
has been again clearly laid down by tlie Judicial Committee in Edwards v. A. G. for Canada’”. 
r-' " 

I- (1955) 6 S.T.C. 93. ' ■ 2. ,7S.T.G.4a3 :A.I.R.i956Hyd.79. 

2. 8 S.T.G. 463 : A.I.R. 1957 Raj. 104. J 6. L.R. (1935) A.G. 500, 518. 

3- 6 S.T.G. 211 : A.I.R. 1955 Mys. 41. 7. L.R. {1930) A.G. 124, 136, 

4- 8 S.T.G. 347 : A.I.R. 1957 Kcr. 146. • ■ . - - 
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In James v. Commonwealth of Australia^ Lord Wright observed that a Constitu- 
tion must not be construed in any narrow and pedantic sense. In In re: The Central 
Provinces and Berar Act Mo. XIV of 1938 discussing the principles of interpretation of a 
constitutional provision, Sir Maurice Gwyer, CJ., observed : 

I conceive that a broad and liberal spirit should inspire those whose duty it is to interpret iti 
but I do not imply by this that they arc free to stretch or pervert the language of the enactment 
in the interests of any legal or constitutional theory, or even for the purpose of supplying omissions 
or of correcting supposed errors. A Federal Court will not strengthen, but only derogate from, its 
position, if it seeks to do anything but declare the law; but it may rightly reflect that a Constitution of 
a Government is a living and organic thing, which of all instruments has the greatest claim to be 
construed ut res magis valeat quam pereat." 

The authority most strongly relied on for the appellant is the decision of this 
Court in Mavinchandra Mafatlal v. The Commissioner of Income-tax, Bombay City^, 
in which the question was as to the meaning of the word “income ” in Entry 54 of 
List r. The contention was that in the legislative practice of both England and 
India, that word had been understood as not including accretion in value to capital, 
and that it should therefore bear the same meaning in Entry 54. In rejecting this 
contention, this Court observed that the so-called ‘ legislative practice was nothing 
but judicial interpretation of the word ‘income’ as appearing in the fiscal statutes ’, 
that in ‘construing an entry in a List conferring legislative powers the widest possible 
construction according to their ordinary meaning must be put upon the words used 
therein,’ and that the cardinal rule of interpretation was ‘ that words should be read 
in their ordinary, natural and grammatical meaning subject to this rider that in 
construing words in a constitutional enactment conferring legislative power the 
most liberal construction should be put upon the words so that the same may have 
effect in their widest amplitude.’ 

The learned Advocate-General of Madras also urged in further support of 
the above conclusion that the provisions of a Constitution Act conferring powers 
of taxation should be interpreted in a wide sense, and relied on certain observations 
in Morgan v. Deputy Federal Commissioner of Land Tax, M.S. W. *, and Broken Hill South, 
Ltd. v. Commissioner of Taxation M.S. W. ®, in support of his contention. In Morgan v. 
Deputy Federal Commissioner of Land Tax, M.S.W.S the question was as to the validity 
of a law which had enacted that lands belonging to a company were deemed to be 
held by its shareholders as joint owners and imposed a land tax on them in respect 
of their share therein. In upholding the Act, Griffith, C.J., observed : 

“In my opinion, the Federal Pailiamentin selecting subjects of taxation is entitled to take things 
as it finds them in rerrnn natma, irrespective of any positive laws of the States prescribing rules to be 
observed with regard to the acquisition or devolution of formal title to property, or the institution of 
judicial proceedings with respect to it.” 

In Broken Hill South, Ltd. v. Commissioner of Taxation, M.S. W. the observations relied 
on are the following : 

“In any investigation of the constitutional powers of tliese great Dominion legislatures, it is not 
proper that a Court should deny to such a legislature the right of solving taxation problems un- 
fettered by opriori legal categories which often derive from the exercise of legislative power in the 
same constitutional unit.** 

1. L.R.(i936) A.G. 578, 614. (1955) J S.G.R. 829, O33, 836. 

2. (1937-38) F.L.J. (F.G.) I : {1939) I M. 4- l-R- (igta) 15 C.L.R. 661, 866. 

L.J. (Sup.) 1 : (1939) F.G.R. t8, 37. 5. L.R. (1936-37) 56 C.L.R. 337. 379- 

3. (1955) S.O.J. 158 : (1955) I M.L.J. 87 ; 
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On these authorities, the contention of the appellant is well-founded that as 
the words “sale of goods” in Entry 48 occur in a Constitution Act and confer legis- 
lative powers on the State Legislature in respect of a topic relating to taxation, they 
must be interpreted not in a restricted but broad sense. And that opens up ques- 
tions as to what that sense is, whether popular or legal, and what its connotation is 
either in the one sense or the other. Learned counsel appearing for the States, and 
for the assessees have relied in support of their respective contentions on the meaning 
given to the word “sale” in authoritative text-books, and they will now be referred 
to. According to Blackstone, 

‘ sale or exctange is a transmutation of property from one man to another, in consideration of 
some price or recompense in value.’ 

This passage has, however, to be read distributively and so read, sale would 
mean transfer of property for price. That is also the definition of ‘ sale ’ in 
Benjamin on Sale,' 1950 edition, page 2. In Halsbury’s Laws of England, Second 
edition. Volume 29, page 5, paragraph i, we have the following ; 

“ Sale is the transfer of the o^vnersh^p of a thing from one person to another for a money price. 
Where the consideration for the transfer consistsof other goods, or some other valuable consideration, 
not being money, the transaction is called exchange or barter ; but in certain circumstances it may 
be treated as one of sale. 

The law relating to contracts of exchange or barter is undeveloped, but the Courts seem inclined 
to follow the maxim of civil law, ptrmutatio vicina esl emptioni, and to deal svith such contracts as 
analogous to contracts of sale. It is clear, however, that statutes relating to sale would have no 
application to transactions by way of barter.” 

In Ghahner’s “Sale of Goods Act,” 12th edition, it is stated, at page 3, that 

“ the essence of sale is the transfer of property in a thing from 6ne person to another for a 
a price,” 

and at page 6 it is pointed out that 

“ where the consideration for the transfer consists of the delivery of goods, the contract 

is not a contract of sale but is a contract of exchange or barter ”. 

In Corpus Juris, Volume 55, page 36, the law is thus stated : 

“Sale” in legal nomenclature, is a term of precise legal import, both at law and in equity, and 
has a well-defined “ legal signification, and has been said to mean, at all times, a contract between 
parties to g^ve and pass rights of property for money, which the buyer pays or promises to pay to 
the seller for the thing bought or sold.” 

It is added that the word ‘‘sale” as used by the authorities “is not a word of fixed and 
invariable meaning, but may be given a narrow or broad meaning, according to the 
context.” In Williston on Sales, 1948 edition, “sale of goods” is defined as “an 
agreement whereby the seller transfers the property in goods to the buyer for a consi- 
deration called the price” (page 2). At page 443, the learned author observes that 
It has doubtless been generally said that the price must be payable in money”, but 
expresses his opinion that it may be any personal property. In the Concise Oxford 
Dictionary, “sale” is defined as “ exchange of a commodity for money or other valu- 
able consideration, selling.” 

It will be seen from the foregoing that there is practical unanimity of opinion as 
to the import of the word “sale” in its legal sense, there being only some difference 
of opinion in America as to whether price should be in money or in money’s worth 
and the Dictionary meaning is also to the same effect. Now, it is argued by Mr. 
Sikn, the learned Advocate-General of Puryab, that the word “sale” is, in its popular 
sense, of wdder import than in its legal sense, and that is the mining which should be 



loi ‘the Supreme court jouRKrAL, ' [Vol. 

given to that word in Entry 48, and he relies in support of this position on the obser- 
vations in NevUe Reid & Company, Ltd. v. The Commissioners of Inland Revenue^. There, 
an agreement was entered into on April 12, 1918, for the sale of the trading stock in a 
brewery business and the transaction was actually completed on June 24, 1918. In 
between the two dates, the Finance Act, 1918, had imposed excess profits tax, and 
the question was whether the agreement, dated April 12, 1918, amounted to a sale 
in which case the transaction would fall outside the operation of the Act. The 
Commissioners had held that as title to the goods passed only on June 24, 1918, the 
agreement, dated April 12, 1918, was only an agreement to sell and not the sale 
which must be held to have taken place on June 24, 1918, and was therefore liable to 
be taxed. Sankey, J., agreed with this decision, but rested it on the ground that as 
the agreement left some matters still to be determined and was, in certain respects, 
modified later, it could not be held to be a sale for the purpose of the Act. In the 
course of the judgment, he observed that “sale” in the Finance Act should not be 
construed in the light of the provisions of the Sale of Goods Act, but must be 
understood in a commercial or business sense. 

Now, in its popular sense, a sale is said to take place when the bargain is settled 
between the parties, though property in the goods may not pass at that stage, as 
where the contract relates to future or unascertained goods, and it is that sense that 
the learned Judge would appear to have had in his mind when he spoke of a commer- 
cial or business sense. But apart from the fact that these observations were obiter, 
this Court has consistently held that though the word “sale” in its popular sense is 
not restricted to passing, of title, and has a wider connotation as meaning the transac- 
tion of sale, and that in that sense an agreement to sell would, as one of the essential 
ingredients of sale, furnish sufficient nexus for a State to impose a tax, such levy could, 
nevertheless, by made only when the transaction is one of sale, and it would be a sale 
only when it has resulted in. the passing of property in the goods to the purchaser. 
ViAc. Poppatlal Shah\. The State of Madras^, and The State of Bombay v. The United Motors 
{India), Ltd^. It has also been held in The Sales Tax Officer, Pilibhitv. Messrs. Budh 
Prakashjai Prakash* that the sale comtemplated by Entry 48 of the Government of 
India Act was a transaction in which title to the goods passes and a mere executory 
agreement was not a sale within that Entry. We must accordingly hold that die 
expression “sale of goods” in Entry 48 cannot be construed in its popular sense, and 
that it must be interpreted in is legal sense. What its connotation in that sense 
is, must now be ascertained. For a correct determination thereof, it is necessary to 
digress somewhat into the evolution of the law relating to sale of goods. 

* 

The concept of sale, as it now obtains in our jurisprudence, has its roots in 
the Roman Law. Under that law, sale, emptio venditio, is an agreement by which 
one person agrees to transfer to another the exclusive possession {vacuam possessionem 
tradere) of something (merx) for consideration. In the earlier stages of its develop- 
ment, the Jaw was unsettled whether the consideration for sale should be money or 
anything valuable. By a rescript of the Emperors Diocletian and Maximian of the 
year 294 A.D., it was finally decided that it should be money, and this law is embodi- 

1. (1922) 12 Tax Gas. 545. (1953) S.G.R. io6g, 1078. 

2. (1953) S.G.J. 369 : (1953) I M.L'.J; 739 : 4- (1954) S.G.J. 573 : (1954) = N.L.J. 124 : 

(1953) S.G.R. 677, 683. (1955) I S.G.R.- 243. 

3. (1953) S.G.J. 373 •• (1953) I M.L.J. 743 ; 
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ed in the Institutes of Justinian, vide Title XXIII. Empiio venditio is, it may be noted, 
what is known in Roman law as a consensual contract. That is to say, the contract 
is complete, when the parties agree to it even without delivery as in contracts re or the 
observance of any formalities as in contracts verbis and litteris. The common law of 
England relating to sales developed very much on the lines of the Roman law in' 
insisting on agreement bet^veen parties and price as essential elements of a contract 
of sale of goods. In his work on “Sale,” Benjamin observes : 

“ Hence it follows that, to constitute a valid sale, there must be a concurrence of the follotving 
elements, viz., 

(1) Parties competent to contract ; (2) mutual assent ; (3) a thing, the absolute or genera, 
property in which is transferred from the seller to the buyer ; and (4) a price in money paid or 
promised.” {Vide 8th Edition, page a). 

In 1893 the Sale of Goods Act, 56 & 57, Viet. c. 71, codified the law on the subject, 
and section i of the Act which embodied the rules of the common law runs as 
follows ; 

I . (i) “A contract of sale of goods is a contract whereby the seller transfers or agrees to transfer 
the property in goods to the buyer for a money consideration, called the price. There may be a 

contract of sale between one part o^vner and another. 

(2) A contract of sale may be absolute or conditional. 

(3I Where under a contract of sale the property in the goods is transferred from the seller 
to the buyer the contract is called a sale ; but where the transfer of the property in the goods is to 
take place at a future time or subject to some condition thereafter to be fulfilled the contract is called 
an agreement to sell. 

(4) An agreement to sell becomes a sale when the time elapses or the conditions are fulfilled 
®ubject to which the property in the goods is to be transferred.” 

Coming to the Indian law on the subject, section 77 of the Contract Act defined 
“sale” as “the exchange of property for a price involving the transfer of o^vnership 
of the thing sold from the seller to the buyer”. It was suggested that under 
tills section it was sufficient to constitute a sale that there was a transfer of ownership 
in the thing for a price and that a bargain between the parties was not an essential 
element. But the scheme of the Contract Act is that it enacts in sections i to 75 
provisions applicable in general to all contracts, and then deals separately with 
particular kinds of contract such as sale, guarantee, bailment, agency and partner- 
ship, and the scheme necessarily posits that all these transactions are based on 
agreements. We then come to the Indian Sale of Goods Act, 1930 (III of 1930), 
which repealed Chapter VII of the Contract Act relating to sale of goods, and 
section 4 thereof is practically in the same terms as section i of the English Act. 
Thus, according to the law both of England and of India, in order to constitute 
a sale it is necessary that there should be an agreement between the parties for 
the purpose of transferring title to goods which of comse presupposes capacity to 
contract, that it must be supported by money consideration, and that as a result 
of the transaction property must actually pass in the goods. Unless all these 
elements are present, there can be no sale. Thus, if merely title to the goods 
passes but not as a result of any contract between the parties, express or implied, 
there is no sale. So also if the consideration for the transfer was not money but 
other valuable consideration, it may then be exchange or barter but not a sale. 
And if \mder the contract of sale, title to the goods has not passed, then there' is 
an agreement to sell and not a completed sale. 

Now, it is the contention of the respondents that as the expression “sale of goods” 
was at the time \vln5n Ae Government of India' Act was enacted, a tenn. of 
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well-recognised legal import in the general law relating to sale of goods and in the 
legislative practice relating to that topic both in England and in India, it must be 
interpreted in Entry 48 as having the same meaning as in the Sale of Goods Act, 
1930, and a number of authorities were relied on in support of this contention. In 
United States V. Wong Kim Ark'^, it was observed ; 

“In this, as in other respects, it must be interpreted in the light of the common law, the princi- 
ples and history of which were familiarly known to die framers of the Constitution. The language 
of the Constitution, as has been well said, could not be understood without reference to the common 
law 


In South Carolina v. United States^, Brewer, J,, observed : 

“ To determine the extent of the grants of power, we must, therefore, place ourselves in the 
position of the men who framed and adopted the Constitution, and inquire what they must have 
understood to be the meaning and scope of those grants.” 

A more recent pronouncement is that of Taft, C. J., who said : 

“The language of the Constitution cannot be interpreted safely except by reference to the com- 
mon law and to British institutions as they were when the instrument was framed and adopted. The 
statesmen and lawyers of the Convention, who submitted it to the ratification of the Conventions 
of the thirteen States, were born and brought up in the atmosphere of the common law, and 
thought and spoke in its vocabulary ”. Ex parte Grossman^. 

In answer to the above line of authorities, the appellant relies on the following 
observations in Continental Illinois National Bank & Trust Company of Chicago v. Chicago 
Rock Island & Pacific Railway Company^: 

“ Whether a clause in the Constitution is to be restricted by the rules of the English law as they 
existed when the Constitution was adopted depends upon the terms or the nature of the particular 
clause in question. Certainly, these rules hav'C no such restrictive effect in reqject of any constitu- 
tional grant of governmental power (Waring v. Clarke\ though tliey do, at least in some instances, 
operate restrictively in respect of clause of the Constitution which guarantee and safeguard the 
fundamental rights and liberties of the individual, the best examples of which, perhaps, are the 
Sixth and Seventh Amendments, which guarantee the right of trial by jury”. 

It should, however, be stated that the law is stated in Weaver on " Constitutional 
Law”, 1946 edition, page 77 and Crawford “on Statutory Construction” page 258, in 
the same terms as ia. South Carolina v. United States^. But it is unnecessary to examine 
minutely the precise scope of this rule of interpretation in American law, as the Jaw 
on the subject has been stated clearly and authoritatively by the Privy Council in 
construing the scope of the provisions of the British North America Act, 1867. In 
U Union St. Jacques De Montreal v. Be Lisle ®, the question was whether a law of Quebec 
providing for relief to a society in a state of financial embarrassment was one witli 
respect to “Bankruptcy and Insolvency.” In deciding that it should be determined 
on a consideration of what was understood as included in those words in their legal 
sense. Lord Selborne observed : 

“The words describe in their known legal sense provisions made by law for the administration 
of the estates of persons svho may become bankrupt or insolvent, according to rules and definitions 
prescribed by law, including of course the conditions in which that law is to be brought into opera- 
tion, the manner in which it is to be brought into operation, and the effect of its operation.” 
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On this test, it was held that the law in question was not one relating to bankruptcy. 
In Royal Bank of Canada v. Larue\ the question was ■whether section ii, sub-section 
10, of the Bankruptcy Act of Canada vmder which a charge created by a judgment 
on the real assets of a debtor was postponed to an assignment made by the debtor 
of his properties for the benefit of his creditors was intra vires the powers of the Domi- 
nion Legislature, as being one in respect of “bankruptcy and insolvency” within 
section 91, sub-clause (21) of the British North America Act. Viscoimt Gave, 
L.G., applying the test laid do^vn in U Union St. Jacques De Montreal v. Be Lisle^, 
held that the impugned provision was one in respect of bankruptcy. 

In The Labour Relations Board of Saskatchewan v. John East Iron Works, Ltd. the 
question arose rmder section 96 of tire British North America Act, 1867, imder which 
the Governor-General of the Dominion had power to appoint Judges of the 
superior district and county Courts. The Province of Saskatchetvan enacted the 
Trade Union Act, 1944, authorising the Governor of the province to constitute the 
Labour Relations Board for the determination of labour disputes. The question was 
whether this pro'vision was invalid as contravening section 96 of the British North 
America Act. In holding that it was not. Lord Simonds observed that the Courts 
contemplated by section 96 of the Act were those rvhich were generally understood to 
be Courts at tire time when the Constitution Act was enacted, that laborrr Courts were 
then rmknown, and that, therefore, the reference to Judges and Courts in section 
96 could not be interpreted as comprehending a tribunal of the character of the 
Labour Relations Board. In Halsbur)'’s Laws of England, Voliune ii, para- 
graph 157, page 93, the position is thus summed up : 

“The existing state of English law in 1867 is relevant for consideration in determining the mean- 
ing of the terms used in conferring porv'er and the extent of that po^^'er, e.g., as to customs legislation”. 

Turning next to the question as to the weight to be attached to legislative 
practice in interpreting words in the Constitution, in Croft v. Dunphy^, the question 
was as to the validity of certain provisions in a Canadian statute providing for the 
search of vessels beyond territorial waters. These pro'visions occurred in a Customs 
statute, and were intended to prevent evasion of its provisions by smugglers. In 
affirming tire validity of these provisions. Lord Macmillan referred to the legislative 
practice relating to Customs, and observed : 

“ When a power is conferred to legislate on a particular topic it is important, in determining 
the scope of the posver, to have regard to what is ordinarily treated as embraced rvithin that topic 
in legislative practice and particularly in the legislative practice of the State which has conferred 
the power”. 

In Wallace Brothers - 2 ? Co., Ltd. v. Commissioner of Income-tax, Bombay City and Bombay 
Suburban District^, Lord Uthwatt observed : 

“Where Parliament has conferred a power to legislate on a particular topic it is permissible and 
important in determining the scope and meaning of the power to have regard to what is ordinarily 
treated as embraced within that topic in the legislative practice of the United Kingdom. The point 
of tire reference is emphatically not to seek a pattern to which a due exercise of the power must con- 
form. The object is to ascertain the general conception involved in the words in the enabling Act.” 


1. L.R. (1928) A.G. 187. 4- (t933) A.G. 156, 165. 

2. (r874) L.R. 6 P.G. 31, 36. 5. (1948) 2 M.L.J. 6a : LlR. 75 I.A. 86, 99: 

3. L.R. (1949) A.G. 134. (>948) F.C.R. I. 
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In In re The Central Provinces and Berar Act No, XIV of 19381, in considering whether 
a tax on the sale of goods was a duty of excise within the meaning of Entry 45 in 
List I of Schedule VII, Sir Maiu-ice Gwyer, G.J., observed at page 53: 

“ Lastly, I am entitled to look at the manner in which Indian legislation preceding the Consti- 
tution Act had been accustomed to provide for the collection of excise duties ; for Parliament must 
surely be presumed to have had Indian legislative practice in mind and, unless the context othenvise 
clearly requires, not to have conferred a legislative power intended to be interpreted in a sense not 
understood by those to whom the Act was to apply.” 

In The State of Bombay v. F. N. Balsara^, in determining the meaning of the word 
“intoxicating liquor” in Entry 31 of List II of Schedule VII to the Government of 
India Act, 1935, Court referred to the legislative practice with reference to 
that topic in India as throwing light on the true scope of the entry. [Vide pages 
704 to 706). 

On the basis of the above authorities, the respondents contend that the true 
interpretation to be put on the expression “sale of goods in Entry 48 is what it means 
in the Indian Sale of Goods Act, 1930, and what it has always meant in the general 
la\V relating to sale of goods. It is contended by the appellant — and quite rightly — 
that in interpreting the words of a Constitution the legislative practice relative thereto 
is not conclusive. But it is certainly valuable and might prove determinative unless 
there are good reasons for disregarding it, and in The Sales Tax Officer, Pilibhit y, 
Messrs. Budhprakash Jai Prakash^, it was relied on for ascertaining the meaning and 
true scope of the very words which are now under consideration. There, in deciding 
that an agreement to sell is not a sale within Entry 48, this Court referred to the 
provisions of the English Sale of Goods Act, 1893; the Indian Contract Act, 1872; 
and the Indian Sale of Goods Act, 1930, for construing the word “sale” in that 
Entry and observed ; 

“Thus, there having existed at the time of the enactment of the Government of India Act, 1935, 
a well-defined and well-established distinction between a sale and an agreement to sell it would be 
proper to interpret the expression “sale of goods” in Entry 48 in the sense in which it tvas used in 
legislation both in England and India and to hold that it authorises the imposition of a tax only 
when there is a completed sale involving transfer of title.” 

This decision, though not decisive of the present controversy, goes far to support the 
contention of the respondents that the words “sale of goods” in Entry 48 must be 
interpreted in the sense which they bear in the Indian Sale of Goods Act, 1930. 

The appellant and the intervening States resist this conclusion on the following 
grounds : 

(1) The provisions of the Government of India Act, read as a whole, show 
that the words “sale of goods” in Entry 48 are not to be interpreted in the sensd 
which they have in the Sale of Goods Act, 1930; 

(2) The legislative practice relating to the topic of sales tax does not support 
the narrow construction sought to be put on the language of Entry 48 ; 

(3) The expression “sale of goods” has in law a wider meaning than what 
it bears in the Sale of Goods Act, 1930, and that is the meaning which must be put 
on it in Entry 48 ; and 

(4) the language of Entry 48 should be construed liberally so as to take in 

new concepts of sales tax. 
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We shall examine these contentions seriadnt: 

(i) As regards the first contention, the argnment is that in the Government 
of India Act, 1935, there are other pro\nsions %Yhich give a dear indication that 
the expression “sale of goods” in Entr^* 48 is not to be interpreted in the sense which 
it bears in the Sale of Goods Act, 1930. That is an argument open to the appellant, 
became rules of interpretation are only aids for ascertaining the true legislative 
intent and must yield to the context, where the contrary clearl'y appears. Now, 
what are the indications contra? Section 31 1 (2) of the Government of India Ac^ 
defines “agricultural income ’ as meaning ^'agricultural income as defined for the 
pxxrposes of the enactments relating to Indian income-tax . It is said that if the 
words “sale of goods” in Entr>' 48 were meant to have the same meaning as those words 
in the Sale of Goods Act, that would have been expressly mentioned as in the case 
of definition of agricultural income, and that therefore that is not the meaning which 
should be put on them in that Entry. 

In our opinion, that is not the inference to be drawn from the absence of -words 
linking up the meaning of the tvords “ sale ” with \vhat it might bear in tlie Sale of 
Goods Act. We t hink that the true legislative intent is that the expression “ sale of 
goods ” in Entry' 48 should bear the precise and definite meaning it has in law, and 
that that meaning should not be left to fluctuate with the definition of “sale” in laws 
relating to sale of goods which might be in force for "the time being. It wai then said 
that in some of the Entries, for example. Entries 31 and 49, List II, the word "sale” 
was used in atsdder sense than in the Sale of Goods Act, 1930. Entry 31 is ‘ Intoxi- 
cating liquors and narcotic drugs, that is to say, the production, manufacture, posses" 
sion, transport, purchase and sale of intoxicating liquors, opium and other narcotic 
drugs ” The argument is that “ sale” in the Entry? must be interpreted as in- 

cluding barter, as the policy of the law cannot be to prohibit transfers of liquor only 
tvhen there is money consideration therefor. But this argument proceeds on a mis- 
apprehension of the principles on which the Entries are drafted. The scheme of 
the drafting is that there is in the beginning of the Entry? words of general import, 
and they are followed by words having reference to particular aspects thereof. 
The operation of the general words, however, is not cut dotvn by reason of the fact 
that there are sub-heads dealing ttfith specific aspects. In Aianikkusundara v. R.S. 
occur the following observations pertinent to the present question : 

“ The subsequent words and phrases are not intended to limit the ambit of the opening general 
term or phrase but rather to illustrate the scope and objects of the legislation envisaged as comprised 
in the opening term or phrase.” 

A law therefore prohibiting any dealing in intoxicating liquor, whether by tvay of 
sale or barter or gift, tvill be intra vires the powers conferred by the opening words 
tvithout resort to the words “ sale and purchase Entry 49 in List II is “ Cesses on 
the entry? of goods into a local area for consumption, use or sale therein”. It is 
argued that the word “sale” here cannot be limited to transfers for money or for even 
consideradon. The ans^ver to this is that the words “for consumption, use or sale 
therein” are a composite expression meaning octroi duties, and have a precise legal 
connotation, and the use of the word ■ “ sale therein ” can throw no light on the 
meaning of that word in Entry 48. We are of opinion that the provisions in the 
Government of India Act, 1935, relied on for the appellant are too inconclusive to 


(1946) a 17 ; (1946) 57 : 1946 F.G.R.. 67, 84. 
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support the inference that ' sale ’ in Entry 48 \vas intended to be used in a sense 
different from that in the Sale of Goods Act. 

(2) It is next urged that for determining the true meaning of the expression 
‘Taxes on the sale of goods’ in Entry 48 it would not be very material to refer to th 
legislative practice relating to the law in respect of sale of goods. It is argued that 
‘‘ sale of goods ” and “ taxes on sale of goods ” are distinct matters, each having its 
own incidents, that the scope and object of legislation in respect of the two topics are 
^different, that while the purpose of a law relatiiig to sale of goods is to define the 
rights of parties to a contract, that of a law relating to tax on sale of goods is to bring 
money into the coffers of the State, and that, accordingly, legislative practice t\dth 
reference to either topic cannot be of much assistance with reference to tlie other. 
Now, it is true that the object and scope of the two laws are different, and if there 
was any difference in the legislative practice with reference to these two topics, we 
should, in deciding the question that is now before us, refer more appropriately 
to that relating to sales tax legislation rather than that relating to sale of goods- 
But there was, at the time when the Government of India Act was enacted, no 
law relating to sales tax either in England or in India. The first sales tax law to 
be enacted in India is the Madras General Sales Tax Act, 1939, and that was in 
exercise of the power conferred by Entry 48. lu England, a purchase tax was in- 
troduced for the first time only by the Finance Act No. 2 of 1940. The position 
therefore, is that Entry 48 introduces a topic of legislation wth respect to tvhich 
there was no legislative practice. 

In the absence of legislative practice rvith reference to sales tax in this country 
or in England, counsel for the appellant and the States sought support for their 
contention in the legislative practice of Australia and America relating to that topic. 
In 1930, the Commonwealth Sales Tax Act was enacted in Australia imposing a 
tax on retail sales. A question arose whether a contractor who supplied materials 
in execution of a works contract could be taxed as on a sale of the materials. In 
Sydney Hydraulic and General Engineering Co. v. Blackwood & Son\ the Supreme Court 
of New South Wales held that the agreement between the parties was one to do 
certain work and to supply certain materials and not an agreement for sale or deli- 
very of the goods. Vide Irving’s “Commonwealth Sales Tax Law and Practice ”, 
1950 edition, page 77. In 1932, the Legislature intervened and enacted in the 
Statute of 1930, a new provision, section 3 (4), in the following terms : 

“For the purpose of this Act, a person shall be deemed to have sold goods if, in the performance 
of any contract (not being a contract for the sale of goods) under which he has received, or is entitled 
to receive, valuable consideration, he supplies goods the property in which (whether as goods or 
in some other form) passes, under the terms of the contract, to some other person.” 

After this, the question arose in M. R. Hornlbrook (Ply.) Ltd. v. Federal Commis- 
sioner of Taxation^ whether a contractor who fabricated piles and used them in 
constructing a bridge was liable to pay sales tax on the value of the piles. The 
majority of the Court held that he was. Latham, C.J., put his decision on the 
ground that though there was, in fact, no sale of the piles, in law there was one 
by reason of section 3 (4) of tlie Act. Now, the judgment of the learned Chicfjusticc 
is really adverse to the appellant in that it decides that under the general law and 
apart from section 3 (4) there was no sale of the materials and that it was only by 
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reason of the deeming provision of section 3 (4) that it became a taxable sale. The 
point to be noted is that under the Australian Constitution the power to legislate 
on the items mentioned in section 51 of the Constitution Act is vested exclusively 
in the Commonwealth Parliament. Item (ii) in section 51 is ‘ Taxation ; but 
so as not to discriminate between States or parts of States ’. Subject to this condi- 
tion, the power of Parliament is plenary and absolute, and in exercise of such a 
power it could impose a tax on the value of the materials used by a contractor in 
his works contracts; and it could do that whether the transaction amounts in fact 
to a sale or not. It is no doubt brought under the Sales Tax Act, it being deemed 
to be a sale ; but that is only as a matter of convenience. In fact, two of the learned 
Judges in M. R. Hornibrook {Pty.), Ltd. v. Federal Commissioner of Taxation f rested 
their decision on the ground that the use of materials in the construction was itself 
taxable under the Act. But under the Government of India Act, the Provincial 
Legislature is competent to enact laws in respect of the matters enumerated in Lists 
II and III, and though the entries therein are to be construed liberally and in 
their widest amplitude, the law must, nevertheless, be one with respect to those 
matters. A power to enact a law with respect to tax on sale of goods under Entry 
48 must, to be intra vireS;, be one relating in fact to sale of goods, and accordingly, 
the Provincial Legislature cannot, in the purported exercise of its power to tax 
sales, tax transactions which are not sales by merely enacting that they shall be 
deemed to be sales. • 

The position in the American law appears to be the same as in Australia. 
In Blome Co. v. Ames^, the Supreme Court of Illinois held that a sales-tax was 
leviable on the value of materials used by a contractor in the construction of a 
building or a fixture treating the transaction as one of sale of those materials. But 
this decision was overruled by a later decision of the same Court in Herlihy Mid- 
Continent Co. V. Nudelman^, wherein it was held that there was no transfer of title 
to the materials used in construction work as goods, and that the provisions of the 
Sales Tax Act had accordingly no application. This is in accordance with the 
generally accepted notion of sale of goods. This, of course, does not preclude the 
States in exercise of their sovereign power from imposing tax on construction works 
in respect of materials used therein. Thus, the position is that in 1935 there was 
no legislative practice relating to sales-tax either in England or India, and that 
in America and Australia, tax on the supply of materials in construction works 
was imposed but that was in exercise of the sovereign powers of the Legislature 
by treating the supply as a sale. But apart from such legislation, the expression 
“ sale of goods ” has been construed as having the meaning which it has in the 
common law of England relating to sale of goods, and it has been held that in that 
sense the use of materials in construction works is not a sale. This rather supports 
the conclusion that “ sale ” in Entry 48 must be construed as having the same 
meaning which it has in the Sale of Goods Act, 1930. 

(3) It is next contended by Mr. Sikri that though the word “sale” has a 
definite sense in the Sale of Goods Act, 1930, it has a wider sense in law other than 
that relating to sale of goods, and that, on the principle that words conferring legis- 
lative powers should be construed in their broadest amplitude, it would be proper 
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lo attribute^ that sense to it in Entry 48, It is argued that in its wider sense the 
expression sale of goods ” means ail transactions resulting in the transfer of title 
to goods from one person to another, that a bargain beftveen tlie parties was not 
an essential element thereof, and that even involuntary sales would fall within 
Its connotation. He relied in support of this position on various dicta in Ex parte 
Drake In re Ware'^, Great Wesiem Railway Co. v. Commissioner of Inland Revenue^, The 
Commissiomrs of Inland Revenue v. Xewcaslle Breweries Ltd.^, Kirkness v.Jokn Hudson. 
& Co. Lid,^, and R'^aluktiya v. Director of Lands, J'fatlve Land Trust Board ofFijt^. 
In Ex parte Drake In re IVare^, the question was whether arijunsatisfied decree passed 
in an action on detinue extinguished the title of the decree-holder to the thing 
detained. In answering it in tlie negative, Jessel M. R., observed ; 


“ The judgments in Hinsmead v. Harrison’^, and especially that of Mr. Justice Witles, shew that 
the theory of the judgment in an action of detinue IS that it is a kind of involuntary sale of the 
Plaintiff’s goods to the Defendant,” 

He went on to state that such sale took place when the value of the goods is. 
paid to the owner. In Great Western Railway Co. v. Commissioners of Inland Revenue'^, 
an Act of Parliament had provided for the dissolution of two companies under 
a scheme of amalgamation with a third company under which tlie shareholders 
were to be given in exchange for their shares in the dissolved companies, in the- 
case of one company, stock in the third company in certain specified proportions, 
and in the other, discharge of debentures on shares already held by them in the 
third company. The question was whether a copy of the Act had to. be stamped 
ad valorem as on conveyance on sale under the first schedule to the Stamp Act, 1891. 
The contention of the company was that there was no sale by the shareholders 
of their shares to it, and that the provision in question had accordingly no appli- 
cation. In rejecting this contention, Esher, M. R., observed : 

“ Turning to the Stamp Act, the words used arc ‘a conveyance on sale’. Does that expression, 
mean a conveyance where there is a definite contract of purchase and sale preceding it? Is that 
the way to construe the Stamp Act, or does it mean a conveyance the same as if it were upon a con- 
tract of purchase and sale? The latter seems to me to be the meaning of the phrase as there used,” 

Kay, L.J., said ; 

“ And we must remember that the Stamp Act has nothing to do with contracts or negotia- 
tions ; it stamps a conveyance upon a sale, which is the instrument by which the pioperty is trans- 
ferred upona sale.” 

This is a decision on the interpretation of the particular provision of the Stamp. 
Act, and is not relevant in determining the meaning of sale under the general law. 
And, if anything, the observations above-quoted emphasise the contract between 
the concept of sale under the general law and that which is embodied in the parti- 
cular provision of the Stamp Act. 


In 77ie Commissioner of Inland Revenue v. Newcastle Breweries, Ltd. ^ the i t 
for decision was whether payments made by the Admiralty to the respondent com- 
pany which was carrying on business as brewers, on account of stocks of rum tlken 
over by it compulsorily under the Defence of Realm Regulations were liable to 
be assessed as trade receipts to excess profits duty. The contention of the com- 
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pany was that the acquisition by the Admiralty was not a sale, that the payments 
made were not price of goods sold but compensation for interference with the 
carrying on of business by it, and that accordingly the amounts could not be held 
to have been received in the course of trade or business. In rejecting tiiis contention. 
Viscount Cave, L.C., observed : 

“ If the raw rum had been voluntarily sold to other traders, the price must clearly have come 
into the computation of the appellant’s profits, and the circumstance that the sale was compulsory 
and was to the Crotvn mahes no difference in principle.” 

In Kirkness v. John Hudson & Co., Lfd.^, the facts were that railway wagons 
belonging to the respondent company were taken over by the Transport Com- 
mission compulsorily in exercise of the powers conferred by section 29 of the Trans- 
port Act, 1947, and compensation was paid therefor. The question was whether 
this amount was liable to income-tax on the footing of sale of the wagons by the 
company. The contention on behalf of the Revenue was that compulsory ac- 
quisition being treated as sale under the English law, the taking over of the wagons 
and payment of compensation therefor must also be regarded as sale for purpose 
of income-tax. Lord Morton in agreeing with this contention observed : 

“ the question whether it is a correct use of the English language to describe as 

a ‘ sale ’ a transaction from which tlie element of mutual assent is missing is no doubt an interesting 
one. I think, however, that this question loses its importance for the purpose of the decision of this 
appeal when it is realized that for the last too years transactions by which the property of A has been 
transferred to B, on payment of compensation to the owner but without the consent of the owner, 
have been referred to many times, in Acts of Parliament, in opinions delivered in this House, in 
judgments of the Court of Appeal and the High Court of Justice, and in textbooks as a ‘ sale ' — 
generally as a ‘ compulsory' sale ’ 

“ The case of Newcastle Breweries, Ltd. v. Inland Revenue Commissioners-, referred to later, affords 
a striking modem instance of the use of the word ‘ sale ’ as applied to compulsory taking of goods 


“ In these circumstances, whether this use of the word ‘sale’ was originally correct or incorrect, 
I find it impossible to say that the only construction which can fairly be given to the word ‘ sold’ 
in section 17 (i) {a) of the Income-tax Act, 1945, is to limit it to a transaction in which the element 
of mutual assent is present.” 

But the majority of the House came to a different conclusion, and held that the 
element of bargain was essential to constitute a sale, and to describe compulsory 
taking over of property as a sale was a misuse of that word. 

In Xalukiiya v. Director of Lands, Haiive Land Trust Board of Fiji, Intervener^, it 
was held by the Pri\^’- Council that compensation money payable on the compulsory- 
acquisition of land was covered by the words ‘ the purchase money received in 
respect of a sale or other disposition of native land ’ in section 15 of the Native 
Land Trust Ordinance, c. 86 of 1945, Fiji. The decision, however, proceeded on 
the particular terms of the statute, and does not affect the decision in Kirkness v. 
John Hudson & Co., Ltd. \ that mutual assent is an element of a ti'ansaction of sale. 

It should be noted that tlie main ground on which the decision of Lord Aforton 
rests is that compulsory^ acquisition of property'^ had been described in the legis- 
lative practice of Great Britain as compulsory sales. The Legislative practice of 
tliis country, however, has been different. The Land Acquisition Act, 1894, refers, 
to tiic compulsory- taking over of immoveable property- as acquisition. In List It 
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of the Government of India Act, this topic is described in Entry 9 as ‘ compul- 
sory acquisition of land In the Constitution, Entry 42 in List III is ‘‘acquisition 
and requisition of property The ratio on which the opinion of Lord Morton 
is based has no place in the construction of Entry 48, and the law as laid down 
by the majority is in consonance with the view taken by this Court that bargain 
is an essential element in a transaction of sale. Vide Poppatlal Shah v. The State 
of Madras'^, and The State of Bombay v. The United Motors [Lidia) ^ Ltd."^. It is un- 
necessary to discuss the other English cases cited above at any length, as the pre- 
sent question did not directly arise for' decision therein, and the decision in Kirkness 
V. John Hudson & Co., Ltd.^^ must be held to conclude the matter. 

Another contention presented from the same point of view but more limited 
in its sweep is that urged by the learned Solicitor-General, the Advocate- General 
of Madras and the other counsel appearing for the States, that even in the view 
that an agreement between the parties was necessary to constitute a sale, that agree- 
ment need not relate to the goods as such, and that it would be sufficient if there 
is an agreement between the parties and in the carrying out of that agreement there 
is transfer of title in movables belonging to one person to another for consideration. 
It is argued that Entry 48 only requires that there should be a sale, and that means 
transfer of title in the goods, and that to attract the operation of that Entry 
it is not necessary that there should also be an agreement to sell those goods. To 
hold that there should be an agreement to sell the goods as such is, it is contended, 
to add to the Entry, tvords which are not there. 

■We are unable to agree with this contention. If the words “ sale of goods ” 
have to be interpreted in their legal sense, that sense can only be what it has in 
the law relating to sale of goods. The ratio Of the rule of interpretation that words 
of legal import occurring in a statute should be construed in their legal sense is 
that those words have, in law, acquired a definite and precise sense, and that, ac- 
cordingly, the Legislature must be taken to have intended that they should be under- 
stood in that sense. In interpreting an expression used in a legal sense, therefore, 
we have only to ascertain the precise connotation which it possesses in law. It 
has been already stated that, both under the common law and the statute law re- 
lating to sale of goods in England and in India, to constitute a transaction of sale 
there should be an agreement, express or implied, relating to goods to be completed 
by passing of title in those goods. It is of the essence of this concept that both the 
agreement and the sale should relate to the same subject-matter. Where the goods 
delivered under the contract are not the goods contracted for, the purchaser has 
got a right to reject them, or to accept them and claim damages for breach of 
^varranty. Under the law, therefore, there cannot be an agreement relating to 
one kind of property and a sale as regards another. We arc accordingly of opinion 
tliat on the true interpretation of the expression “ sale of goods ” there must be an 
agreement between tlic parties for the sale of the vcr>' goods in which eventually 
property passes. In a building contract, the agreement between the parties is 
that the contractor should construct a building according to the specification con- 
tained in the agreement, and in consideration therefor receive payment as provided 
therein, and as will presently be sboAvn there is in such an agreement neither a 
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contract to sell the materials used in the construction, nor does property pass therein 
as movables. It is therefore impossible to maintain that there is implicit in a building 
contract a sale of materials as understood in law. 

It was finally contended that the words of a Constitution conferring 
legislative power should be construed in such manner as to make it flexible and 
elastic so as to enable that power to be exercised in respect of matters which might 
be unknown at the time it- was enacted but might come into existence with the march 
of time and progress in science, and that on this principle the expression ‘ sale of 
goods ’ in Entry 48 shoixld include not only what was understood as sales at the 
time of the Government of India Act, 1935, but also whatever might be regarded 
as sale in the times to come. The decisions in Attorney-General v. Edison Telephone 
Company of London^, Toronto Corporation v. Bell Telephone Company of Canada^, The 
Regulation and Control of Radio Communication in Canda, In re^ and The King v. Brislan 
Ex Parte Williams^ were quoted as precedents for adopting such a construction. 
In Attorney-General v. Edison Telephone Company of London^ 1 the question was whether 
the Edison Telephone Company, London, had infringed the exclusive privilege of 
transmitting telegrams granted to the Postmaster-General under an Act of 1869 
by installation of telephones. The decision turned on the construction of the de- 
finition of the word ‘ telegraph ’ in the Acts of 1863 and 1869. It was contended 
for the Company that telephones were unknown at the time when those Acts were 
passed and therefore could not fall within the definition of ‘ telegraph ’. The 
Court negatived this contention on the ground that the language of the definition 
was wide enough to include telephones. Toronto Corporation v. Bell Telephone Com- 
pany of Canada^, is a decision on section 92 (10) (c) of the British North America 
Act, 1867, under which the Dominion Parliament had the exclusive competence to 
pass laws in respect of “ lines of steam or other ships, railways, canals, telegraphs, 
and other works and undertakings connecting the province with any other or others 
of the provinces or extending beyond the limits of the province ”. The question 
was whether a law incorporating a telephone company and conferring on it powers 
to enter upon streets and highways vested in a municipal corporation was intra vires 
the powers of the Dominion Parliament under the above provision, and whether 
in consequence a provision in an Ontario Act requiring the consent of the muni- 
cipal authorities for the carrying out of those operations was ultra vires. It was held 
by the Privy'^ Council that the Parliament of Canada was competent to enact the 
impugned law under section 92 (ro) (a) and that, therefore, it prevailed over the 
Provincial Act. This decision, however, would seem to have - been reached on 
the words “ other works and undertakings ” in the section. 

In The Regulation and Control of Radio Communication in Canada, In re% the question 
was whether broadcasting was covered by the expression “ telegraph and 
other works and undertakings” in section 92 (10) (a) of the Constitution Act, 

1867. The Privy Council answered it in the affimative on the grounds firstly that 
broadcasting was an “undertaking connecting the province wdth other provinces ' 
and extending beyond the limits of the province ”, and secondly, that it fell within 
the description of “ telegraph”. In The King v. Brislan Ex Parte Williams^, the 
question rvas whetlier a larv of the Commonwealth Parliament with respect to radio- 
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broadcasting was one with respect to “ Postal, telegraphiCj telephonic and other 
like services ” under section 51 (5) of the Australian Commonwealth Act, and it 
was ans\sfered in the affirmative. 

The principle of these decisions is that when, after the enactment of a legis- 
lation, new facts and situations arise which could not have been in its contemplation, 
the statutory provisions could properly be applied to them if the, words thereof are 
in a broad sense capable of containing them. In that situation, “ it is not ” as 
observed by Lord Wright in James v. Commonwealth of Australia'^, “ that the meaning 
of the words change, but the changing circumstances illustrate and illuminate 
the full import of that meaning The question then ^vould be not what the 
framers understood by those words, but whether those words are broad enough to 
include the new facts. Clearly, this principle has no application to the present 
case. Sales-tax ^vas not a subject which came into vogue after the Govern- 
ment of India Act, 1935. It was knoum to the framers of that statute and they 
made express provision for it under Entr}' 48. Then it becomes merely a question 
of interpreting the words, and on the principle, already stated, that words having 
known legal Import should be construed in the sense -svhich they had at the time 
of the enactment, the expression “ sale of goods ” must be construed in the sense 
which it has in the Sale of Goods Act. 

A contention was also urged on behalf of tlie respondents that even assuming 
that the expression “ sale of goods ” in Entrjr 48 could be construed as having the 
wider sense sought to be given to it by the appellant and tliat the provisions of the 
Madras General Sales Tax Act imposing a tax on construction conti-acts could be 
sustained as within that entry in that sense, the impugned provisions would still be 
bad under section 107 of tlie Government of India Act, and tire decision in D. Sarkar 
& Bros. v. Commercial Tax Officer^ was relied on in support of this contention. 
Section 107, so far as is material, runs as follows : 

“ 107. (i) If any provision of a Provincial law is repugnant to any provision of a Pominion 

law which the Pominion Legislature is competent to enact or to any piovision of an existing 
law tvith respect to one of the matters enumerated in the Concurrent Legislative List, then, subject 
to the provisions of this section, tlie Pominion law, whether passed before or aftei the Provincial 
law, or, as the case may be, the existing law, shall prevail and the Provincial law shall, to the extent 
of the repugnancy, be void. 

(2) Where a Provincial latv \nth respect to one of the matters enumerated in the Concur- 
rent Legislative List contains any provision repugnant to the provisions of an earlier Pominion 
law or an existing law with respect to that matter, then, if tlie Provincial law, hating been 
reserved for the consideration, of the Glovemor-Gencral has received the assent of the Governor- 
General, the Provincial latv shall in that Province prevail, but nevertlicless the Pominion Legis- 
lature may at any time enact further legislation tvitli respect to the same matter.” 

Now, the argimient is that the definition of “ sale ” given in the Madras General 
Sales Tax Act is in conflict with that given in the Sale of Goods Act, 1930, that the 
sale of goods is a matter falling ivithin Entry 10 of the Concurrent List, and that, in 
consequence, as the Madras General Sales Tax (Amendment) Act, 1947 (Madras 
Act XXV of 1947) under which the impugned provisions had been enacted, had not 
been reserved for tlie assent of the Governor-General as provided in section 107 
(2), its provisions are bad to the extent that tlicy are repugnant to tlie definition o 
“sale” in tlie Sale of Goods Act, 1930. The short answer to this contention is that the 
1 
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IVIadras General Sales Tax Act is a law relating not to sale of goods but to tax on 
•sale of goods, and that it is not one of the matters enumerated in the Concurrent List 
•or over which the Dominion Legislature is competent to enact a law, but is a matter 
within the exclusive competence of the Province under Entry 48 in List II. The 
'Only question that can arise witli reference to such a law is whether it is within the 
purview of that Entry. Kit is, no question of repugnancy under section 107 can 
arise. The decision in D. Sarkar & Bros. v. Commercial Tax Officer'^, on this 
point cannot be accepted as sound. 

It now remains to deal with the contention pressed on us by the States that even 
iif the supply of materials under a building contract cannot be regarded as a sale 
•under the Sale of Goods Act, that contract is nevertheless a composite agreement 
under tvhich the contractor undertakes to supply materials, contribute -labour and 
produce the construction, and that it is open to the State in execution of its tax laws 
to split up that agreement into its constituent parts, single out tliat which relates to 
the supply of materials and to impose a tax thereon treating it as a sale. It is said that 
this is a power ancillary to the exercise of the substantive pow'er to tax sales, and 
reliance is placed on the observations in The United Provinces \^. Atiqa Begiim^, and 
JKavinchandra Mafatlal v. The Commissioner of Income-tax, Bombay City^. The 
respondents contend that even if the agreement between the parties could be 
split up in the manner suggested for the appellant, the resultant will not be a sale 
in the sense of the Sale of Goods Act, as there is in a works contract neither an 
agreement to sell materials as such, nor does property in tliem pass as movables. 

The nature and incidents of works contracts have been the subject of considera- 
tion in numerous decisions of the English Courts, and there is a detailed consideration 
of tlie points now under discussion, in so far as building contracts are concerned, in 
Hudson on “Building Contracts, 7th edition, pages 386-389 and as regards chattels, 
in Benjamin on Sale, 8th edition, pages 156-168 and 352-355. It is, therefore, suffi- 
cient to refer to the more important of the cases cited before us. In Tripp v. Armitage^^, 
one Bennett, a builder, had entered into an agreement with certain trustees to build a 
hotel. The agreement provided inter alia that the articles which were to be used for 
the structure had to be approved by the trustees. Subsequently, Bennett became bank- 
rupt, and the dispute was between his assignees in bankruptcy, and the trustees as 
regards title to certain ^vooden sash-frames which had been approved on behalf 
of tlie trustees but had not yet been fitted in the building. The trustees claimed tliem 
on the ground that property tlierein had passed to them when once they had approv- 
ed the same. In negativing this contention. Lord Abinger, G.B., observed ; 

“ this is not a contract for the sale and purcliase of goods as moveable cliattels; it is 

a contract to make up materials, and to fix them ; and until they are fixed, by the nature of the 
contract, the property twll not pass.” 

Parke, B., observed : 

^vt in tins case, there is no contract at all \vith respect to these particular chattels — 

it is merely parcel of a larger contract. The contract is, that the bankrupt shall build a house; tliat 
he shall make, amongst other things, window-frames for the house, and fix them in the house, subject 
to the approbation of a surveyor ; and it was never intended by this contract, that tlie articles so 
to be fixed should become the property of the defendants, until they nerc fixed to the freehold.” 
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In Clark v. Buhner^, the plaintiff entered into a contract with the defendant “to 
build an engine of loo horse-power for the sum of £2,^00, to be completed and fixed 
by the middle or end of December.” Different parts of the engine were constructed 
at the plaintiff’s manufactory and sent in parts to the defendant’s colliery where they 
were fixed piecemeal and were made into an engine. The suit was for the recovery 
of a sum of ^3,000 as price for “a main engine and other goods sold and delivered”. 
The contention of the defendant was that there was no contract of sale, and that the 
action should have been one for work and labour and materials used in the course of 
that work and not for price of goods sold and delivered. In upholding this conten- 
tion, Parke, B., observed : 

“ The engine was not contracted for to be delivered, or delivered, as an engine, in its complete 
state, and afterwards affixed to the freehold ; there was no sale of it, as an entire chattel, and deli- 
very in that character ; and therefore it could not be treated as an engine sold and delivered. Nor 
could the different parts of it which were used in the construction, and from time to time fixed to the 
freehold, and therefore became part of it, be deemed goods sold and delivered, for thcie was no 
contract for the sale of them as moveable goods ; the contract was in effect that the plaintiff was 
to select materials, make them into parts of an engine, carry them to a particular place, and put them 
together, and fix part to the soil, and so convert them into a fixed engine on the land itself, so as to 
pump the water out of a mine ”. 

In Seath v. Moore^, the facts were similar to those in Tripp v. Armitage^. A firm 
of Engineers, A. Campbell & Son, had entered into five agreements with the appel- 
lants, T.B. Seath & Co., who were ship-builders to supply engines, boilers and 
machinery required for vessels to be built by them. Before the completion of the 
contracts, A. Campbell & Son became bankrupt, and the dispute was as regards the 
title to machinery and other articles which were in the possession of the insolvents 
at the time of their bankruptcy but which had been made for the purpose of being 
fitted into the ships of the appellants. It was held by the House of Lords approving 
Tripp V. Armitage^ that there had been no sale of the machinery and parts as such, and 
that therefore they vested in the assignee. For the appellant, reliance is placed on 
the following observations of Lord Watson at page 380 : 

“ The English decisions to which I have referred appear to me to estabhsh the principle that, 
where it appears to be the intention, or in other words, the agreement, of the parties to a contract 
for building a ship, that at a particular stage of its construction, tlie vessel, so far as then finithed, 
shall be appropriated to the contract of sale, the property of the vessel as soon as it has readied 
that stage of completion will pass to the purchaser, and subsequent additions made to the chattel 
thus vested in the purchaser will, acccssione, become Ins property.” 

It is to be noted tliat even in this passage the title to the parts is held to pass not 
under any contract but on the principle of accretion. The respondents rely on 
the following observations at page 381 as furnishing the true ground of the decision • 

“There is another principle winch appears to me to be deduciblc from these authorities and to be 
in itself sound, and that is, that materials provided by the builder and portions of the fabric, whether 
ivholly or partially finished, although intended to be used in the execution of the contract, cannot 
be regarded as appropriated to the contract, or as ‘ sold unless they have been affixed to or in 
a reasonable sense made part of the corpus. That appears to me to have been matter of direct 
decision by the Court of Exchequer Chamber in Woody. Dell*. In Woods y. Russell^, the property 
of a rudder and some cordage which the builder had bought for the ship nas held to have passed in 
propcity to the purchaser as an accessory' of the vessel; but that decision vas questioned by Loid 
Chief Justice Jervis, delivering the judgment of the Court in It'eod v. Bell*, \iho stated the real ques- 
tion to be ‘ ts'hat is the ship, not what is meant for the ship,’, and tliat only the things can pass with 
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the ship ‘ which have been fitted to the ship and have once formed part of her, although afien\arcs 
removed for convenience I assent to that rule, which appears to me to he in accordance with the 
deckion of the Court of Exchequer in Tripp v, ArmitagA 

In Reid v. Macbeth & Gray-, the facts were that a firm of ship-builders who had 
agreed to build a ship became bankrupt. At the date of the bankruptcy, there was 
lying at railway stations a quantity of iron and steel plates which tvere intended to be 
fixed in the ship. The dispute was between the assignee in bankruptcy and the ship- 
owners as to the tide to these articles. It was held by the House of Lords foUowing^ 
Seath V. Moore^, and in particular the observations of Lord Watson at page 381 that 
the contract was one for the purchase of a complete shi p, and that under that 
contract no title to the articles in question passed to the shipo^vners. The following 
observations of Lord Davey are particularly appropriate to the present question ; 

“ There is only one contract — a contract for the purchase of the ship. There is no contract fcir 
the sale or purchase of these materials separatim; and unless yon can find a contract fcr the sale 
of these chattels within the meaning of the Sale of Goods Act, it appears to me that the sections of 
that Act have no application whatever to the case.” 

If in a works contract there is no sale of materials as defined in the Sale of Goods Act, 
and if an action is not maintainable for the value of those materials as for price of 
goods sold and delivered, as held in the above authorities, then even a disintegration 
of the building contract cannot yield any sale such as can be taxed under Entry 48. 

The decision in Love v. R^orman Wright {Builders) Ltd. cited by the appellant 
does not really militate against this conclusion. There, the defendants to the action 
had agreed with the Secretary of State to supply black-out curtains and curtain rails, 
and fix them in a number of police stations. In their turn, the defendants had 
entered into a contract with the plaintiffs that they should prepare tliose curtains 
and rails and erect them. The question was whether the sub-contract was one for 
sale of goods or for work and services. In deciding that it was the former, Goddard, 
L.J. observed ; — ■ 

“If one orders anodier to mafic and fix curtains at hk house the contract k one of sale though 
work and labour are involved in the mating and fixing, nor does it matter that ultimately the pro- 
perty was to pass to the War Office under the head contract. As between the plaintiff and the defen- 
dants the former passed the property in the goods to the defendants who passed it on to the War 
Office.” 

It will be seen that in this case there was no question of an agreement to supply 
materials as parcel of a contract to deliver a chattel; the goods to be supplied were 
the curtains and rails which were the subject-matter of the contract itself. Nor 
was there any question of tide to the goods passing as an accretion under the general 
law, because the buildings where they had to be errected belonged not to the defen- 
dants but to the Government, and therefore as between the parties to the contract 
title could pass only under their contract. 

The contention that a building contract contains within it all the elements 
constituting a sale of the materials was sought to be established by reference to 
the form of the action, tvhen the claim is in quantum meruit. It tvas argued that if a 
contractor is prevented by the other party to the contract from completing the cons- 
truction he has, as observ^ed by Lord Blackburn in Appleby v. Myres^, a claim against 
that party, that the form of action in such a case is for work done and materials 
supplied as appears from Bullen & Leake’s Precedents of Pleadings, loth Edition, at 
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pages 285-286, and that that showed that the concept of sale of goods was latent in a 
building contract. The answer to this contention is that a claim for quantum meniit is 
a claim for damages for breach of contract, and that the value of the materials is a 
factor relevant only as furnishing a basis for assessing the amount of compensation. 
That is to say, the claim ia not for price of goods sold and delivered but for dama- 
ges. That is also the position under section 65 of the Indian Contract Act. 

Another difficulty in the way of accepting the contention of the appellant as to 
splitting up a building contract is that the property in materials used therein does 
not pass to the other party to the contract as movable property. It would so pass if 
that was the agreement between the parties. But if there was no such agreement 
and the contract was only to construct a building, then the materials used therein 
would become the property of the other party to the contract only on the theory 
of accretion. The position is thus stated by Blackburn, J., at pages 659-660 in 
Appleby v. Myres'^. 

“It is quite true that materials worked by one into the propeity of another become part of that 
property. This is equally true, whether it be fixed or movable property. Bricks built into awal^ 
become part of the house; thread stitched into a coat which is under repair, or planks and nails and 
pitch worked into a ship under repair, become pait of the coat or the ship.” 

When the work to be executed is, as in the present case, a house, the construction 
imbedded on the land becomes an accretion to it on the principle quicquid plantatur 
solo, solo cedit, and it vests in the other party not as a result of the contract but as the 
owner of the land. Vide Hudson on Building Contracts, 7th Edition, page 386. 
It is argued that the maxim, what is annexed to the soil goes with the soil, has not 
been accepted as a correct statement of the law of this country, and reliance is placed 
on the following observations in the Full Bench decision of the Calcutta High Court 
in Thakoor Chunder Poramanick v. Ramdhone Bhuttacharjee^. 

“ We think it should be laid down as a general rule that, if he who makes the improvement is 
not a mere trespasser, but is in possession under any bona fide title or claim of title, he is entitled cither 
to remove the materials, restoring the land to the state in which it ivas before the improi cment ivas 
made,or to obtain compensation for the value of the building if it is allowed to remain for the benefit 
of the owner of the soil, — the option of taking the building, or allowmg the removal of the material, 
remaining with the owner of the land in those cases in which the building is not taken down by the 
builder during the continuance of any estate he may possess.” 

The statement of the law was quoted with approval by the Privy Council in Beni 
Ram V. Kundan LalP, and in ffarayan Das Khetlry v. Jatindranath'^. But these decisions 
are concerned with rights of persons who, not being trespassers, bona fide put up cons- 
tructions on lands belonging to others, and as to such persons the authorities lay 
down that the maxim recognised in English Law, quicquid plantatur solo, solo cedit has no 
application, and that they have the right to remove the superstructures, and that the 
owner of the land should pay compensation if he elects to retain them. That excep- 
tion does not apply to buildings which are constructed in execution of a works con- 
tract, and the law with reference to them is that the title to the same passes to the 
owner of the land as an accretion thereto. Accordingly, there can be no question 
of title to the materials passing as movables in favour of the other party to the con- 
tract. It may be, as -w'as suggested by Mr. Sastri for the respondents, that when the 
thing to be produced under the contract is movable property, then any material in- 
corporated into it might pass as a movable, and in such a case the conclusion that no 
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taxable sale will result from the disintegration of the conract can be rested only on 
the groimd that there was no agreement to sell the materials as such. But we are 
■concerned here with a building contract, and in the case of such a contract the theory 
that it can be broken up into its component parts and as regards one of them it can be 
aaid that there is a sale must fail both on the grounds that there is no agreement to sell 
materials as such, and that property in them does not pass as movables. 

To sum up, the expx'ession “sale of goods” in Entry 48 is a nomen juris, its essential 
ingredients being an agreement to sell movables for a price and property passing 
therein pursuant to that agreement. In a buiding contract which is, as in the 
present case, one, entire and indivisible — and that is its norm, there is no sale of 
goods, and it is not witliin the competence of the Provincial legislature under 
Entry 48 to impose a tax on the supply of the materials used in such a contract 
^•eating it as a sale. 

This conclusion entails that none of the Legislatures constituted under the 
Government of India Act, 1935 was competent in the exercise of the power conferred 
by section 100 to make laws with respect to the matters enumerated in the Lists, to 
impose a tax on construction contracts and that before such a law could be enacted 
it would have been necessary to have had recourse to the residual powers of the Gover- 
nor-General under section 104 of the Act. And it must be conceded that a construc- 
tion which leads to such a result must, if that is possible, be avoided. Vide Manikka- 
sundara v. R. S. Nayudu^. It is also a fact that acting on the view that Entry 48 autho- 
rises it, the States have enacted laws imposing a tax on the supply of materials in 
works contracts, and have been realising it, and their validity has been affirmed by 
several High Courts. All these laws were in the statue book when the Constitu- 
tion came into force, and it is to be regretted that there is nothing in it which offers 
a solution to the present question. We have, no doubt. Article 248 and Entry 97 
in List I conferring residual power of legislation on Parliament, but clearly it could 
not have been intended that the Centre should have tire power to tax with respect to 
works constructed in the States. In view of the fact that the State Legislatures had 
given to the expression “sale of goods” in Entry 48 a wider meaning than what it has 
in the Sale of Goods Act, that States with soverign powers have in recent times been 
enacting laws imposing tax on the use of materials in the construction of buildings, 
and that such a power should more properly be lodged with the States rather than the 
Centre, the Constitution might have given an inclusive definition of “sale” in Entry 
54 so as to cover the extended sense. But our duty is to interpret the law as we 
find it, and having anxiously considered the question, we are of opinion that there is 
no sale as such of materials used in a building contract, and that the Provincial 
Legislatures had no competence to impose a tax thereon under Entry 48. 

To avoid misconception, it must be stated that the above conclusion has re- 
ference to works contracts, which are entire and indivisible, as the contracts of 
the respondents have been held by the learned Judges of the Court below to be. 
The several forms which such kinds of contracts can assume are set out in Hudson 
on Building Contracts at page 165. It is possible that the parties might enter into 
• distinct and separate contracts, one for the transfer of materials for money considera- 
tion, and tlie other for payment of remuneration for services and for -^vork done. 
In such a case, there are really two agreements, though there is a single instrument 
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embodying them, and the power of the State to separate the agreement to sell, from 
the agreement to do work and render service and to impose a tax thereon cannot be 
questioned, and will stand untouched by the present judgment. 

In the result, the appeal fails, and is dismissed with costs. 

Appeal dismissed: 

SUPREME COURT OF INDIA. 

[Civil Appellate Jurisdiction.] 

Present : — -S. R. Das, Chief Justice, T. L. Venkatarama Aiyar, S. K. Das, 
P. B. Gajendragadkar and Vivian Bose, JJ. 

Raigarh Jute Mills, Ltd. . . Appellant* 

V. 

Eastern Railway and another . . Respondents. 

Railways Act (IX of i8go). sections 28 and 41 (i) — Scope — Complaint of undue preference or unreasonable 
rates — When sustainable. 

Whoever complains against the railway administration that the provisions of section 28 of tho 
Railways Act have been contiavened must establish that there has been preference between himself 
and his goods on the one hand and his competitor and his goods on the other j and where it appears 
to the tribunal that such preference is “undue” preference, the complainant would be entitled to 
adequate relief under section 41 (i) (a) of the Act. The initial burden to prove preference is on the 
complainant, but when the said burden is discharged by the proof of unequal rates as between the 
Complainant and his competitor, it is for the railway administration to prove that the preference- 
is not “undue”. The tribunal may also be entitled to consider whether the lower charge levied by 
the administration m respect of the competing class of goods was necessary in the interest of the 
public. 

When a complaint is made against the railway administration under section 41 (i) (i) or (c), 
the onus to prove the alleged unreasonableness of the freight rests on the complainant and if the 
complainant makes no effort to discharge this onus his plea that the rates are unreasonable must 
inevitably fail. 

In dealing with the question about the reasonableness of the railway freight would naturally be 
relevant to consider mainly the working costs of the railway administration and other material cir- 
cumstances. The costs incurred by the complainant which are partly due to his geographical; 
position can have no relevance whatever in determming the reasonableness or otherwise of the 
railway freight charged by the railway administration. 

Appeal by Special Leave from the Judgment and Order dated the 1 7th August, 
1953, of the Railway Rates Tribunal at Madras in Complaint Case No. 5 of 1952. 

S. C. Isaacs, Senior Advocate, R. C. Prasad, Advocate, with him, for Appellants. 

H. M Sanyal, Additional Solicitor-General of India, {H. J. Umrlgar and 
R. H. Dhebar, Advocates, with him), for Respondent. 

The Judgrnent of the Court was delivered by 

Gajendragadkar, J. — ^This is an appeal by special leave against the order passed 
by the Railway Rates Tribunal hereinafter called the tribunal, at Madras dismissing 
*^he appellant’s complaint under section 41 of the Indian Railways Act (IX of 1890), 
to be described hereinafter as the Act. The appellant, Raigarh Jute Mills Ltd., is a 
limited company owning jute mills which are situated in Raigarh in Madhya Pradesh. 
For the production of jute goods, the appellant has to bring raw material, jute 
from many railway booking stations outside the State of Madhya Pradesh and there 
is no other means of transport except by rail both for bringing jute to the mills and.' 
for carrying the finished products to ports for export to foreign countries. In its 
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•complaint, the appellant has alleged that the railway administration had contra- 
•vened the provisions of section 28 of the Act and also that the charges levied by the 
railway administration for the freight of the appellant’s goods were unreasonable and 
excessive. According to the appellant, the Assam Railway (now North-Eastern 
Railway) offered special rates for jute from certain stations in its zone to Kanpur 
and the basis of these rates was cheaper than that of the rates charged between Rai- 
garh and some other stations on the East Indian Railway and the Bengal Nagpur 
Railway (now the Eastern Railway). Both the Eastern Railway and the North- 
Eastern Railway are State Railways and as such it was not open to either of them to 
mete out differential treatment. The appellant further contended that the other 
jute mills in West Bengal and Madras had facilities for direct shipment of their goods 
without carriage by rail to the ports, whereas, in the case of the appellant, the railways 
charged freight up and down in respect of the entire traffic of the appellant ; in- 
evitably the prices of the products of the appellant cannot be brought down to 
the competitive level for the purposes of export out of, or sale in, India. The appel- 
lant annexed to its complaint tables of goods rates of the two railways and urged 
that the unusual increase in the rates charged to the appellant was telling veiy hea- 
vily on the appellant as compared to other mills. According to the appellant, the 
freight rates should be on the basis prevailing in the year 1949 as the market had 
gone down to the level existing in that year. The appellant’s complaint therefore 
prayed that, since the prevailing rates were unreasonable and excessive, the tribunal 
should issue directions for the introduction of fair and reasonable rates. 

When the complaint was first filed, both the East Indian Railway with its head- 
quarters at Calcutta and the Bengal-Nagpur Railway with its headquarters at 
Kidderpore were impleaded as respondents. Subsequently, the railways were re- 
organized and the complaint was then suitably amended with the result that the 
Eastern Railway witli its headquarters at Calcutta was substituted for both tire 
original respondents. Later on, the Union of India was impleaded as respondent 
2 to the complaint. 

Both the respondents denied the allegations made in the complaint. It was 
alleged on their behalf that the existing tariff rates for the movement of jute were 
reasonable and not excessive. It was also alleged by the respondents that, beyond 
drawing attention to special rates ^vhich applied to traffic from certain stations on the 
Assam Railway section of the North-Eastern Railway to Kanpur, the applicant had 
not submitted concrete evidence, facts or figures to make out even a primafade case 
that the prevailing tariff rates for jute were unreasonable. The respondents’ case 
was that the fact that the applicant’s mill was situated far away from the port and as 
such had to incur additional cost had no relevancy or bearing on the case made out 
in the complaint and the same cannot be treated as a ground for consideration of any 
special rates. The Union of India has specifically raised the additional plea that 
even after reorganization the two railways in question were separate entities and 
were working in the different regions having more or less divergent local conditions, 
and so they did not constitute one railway administration within the meaning of 
the Act and section 28 was therefore inapplicable. 

On these contentions four principal issues were framed by die tribunal. All the 
three members of the tribunal found that the freight rates for the transport of jute 
to Kanpur from certain stations in the Katihar section of the North-Eastern Railway 
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,were lower than those for its transport to Raigarh. In fact this position was conceded 
before the tribunal. On the question as to whether the disparity in the said rates 
amounted to “undue” preference under section 28 of the Act, the members of the 
tribunal took different views. The President Mr. Lokur and Mr. Roy, member, were 
of the opinion that the two railways constituted one railway administration. They 
thought that it was just and equitable to hold that, although a railway administration 
may mean a manager, yet in this cascjit also meant the Government. They were 
however, not satisfied that the disparity in the rates justified the appellant’s complaint 
about “undue” preference. That is why they rejected the appellant’s grievance that 
the railway administration had contravened the provisions of section 28 of the Act. 
Mr. Subbarao, the third member of the tribunal, was inclined to take the view that, 
though the final control of both the railways may be with the Government or its 
representative, viz., the Railway Board, the actual management of the different 
zones was with the respective managers, and so the two railways in question cannot 
be said to constitute one railway administration. Proceeding to deal with the 
appellant’s complaint on this basis, Mr. Subbarao rejected its argument of “ undue ’’ 
preference on the ground that section 28 was inapplicable in the present case. In 
the result, the issue about “ undue ” preference was held against the appellant by 
all the members of the tribunal. In regard to the appellant’s case that the increase 
in the freight for the transport of jute to Raigarh was unreasonable and excessive, 
the President Mr. Lokur and Mr. Subbarao found that the plea had not been proved 
by any evidence. On the other hand, Mr. Roy made a finding in favour of the 
appellant and held that the rates in question were shown to be unreasonable and 
excessive. Since the majority decision, however, was against the appellant on this 
point, the appellant’s complaint was dismissed. It is against this order of the tribunal 
dismissing its complaint that the appellant has come to this Court in appeal by 
special leave. 

Before dealing with the merits of the contentions raised by the appellant, it 
would be convenient to refer briefly to the provisions of the Act in regard to the 
constitution of the tribunal as they were in operation at the material time. Sec- 
tion 26 bars jurisdiction of ordinary Courts in regard to acts or omissions of the 
railway administration specified in the section. Section 34 deals with the consti- 
tution of the Railway Rates Tribunal. According to this section, the tribunal 
consists of a President and two other members appointed by the Central Govern- 
ment. The tribunal had to decide the complaint filed before it with the aid of 
a panel of assessors as prescribed under section 35 of the Act. Section 46 lays down 
that the decision of the tribunal shall be by the majority of the members sitting 
and shall be final. It is obvious that tliis provision about the finality of the tri- 
bunal’s decision cannot affect this Court’s jurisdiction under Article 136 of the 
Constitution. 

Let us now set out the material prowsions of the Act on which the appellant’s 
complaint is founded. 

Section 28 provides ; 

“ A raiUv.T.y administn-ition shall not mahc or give any undue or unreasonable prcrcrcncc 
or advantage to, or in fatour of, any particular peison or raihvay administration, or any particular 
description of traffic, in any respect whatsoever, or subject any particular person or lailway 
administration or anv particular desription of traffic to any undue or unreasonable pi ejudicc or 
disadvantage in any respect whatsoc\cr.” 
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A breach of the provisions of section 28 by the railway administration may 
give rise to a complaint under section 41(1) (a). This section pro\ddes for com- 
plaints against a railway administration on five different grounds enumerated in 
clauses (a) to (e) and it requires that the tribunal to which such complaints may be- 
made shall hear and decide them in accordance with the provisions of Chapter V., 
In the present case, we are concerned rvith clauses (a), (b) and (c) of section 41,. 
sub-section (i). Clause (a) covers cases of alleged contravention of the provisions 
of section 28; clause (b) deals with cases where it is alleged that the administration 
is charging station to station rates or wagon-load rates which are um'easonable ; 
and clause (c) deals with cases where the railway administration is levying charges 
which are uirreasonable. Then section 41, sub-section (2) (i) lays dowm that, as 
soon as it is shown that the railway administration charges one trader or class of 
traders or tlie traders of any local area lower rates for the same or similar goods than 
it charges to other traders or class of traders or to the traders in another local area, 
the burden of proving that such lower charge does not amount to “ undue ” pre- 
ference shall lie on the railway administration ; and section 41 (2) (ii) lays down 
that, in deciding the question of “ undue ” preference, the tribunal may, in addition 
to any other considerations affecting the case, take into consideration whetlier such 
lower charge is necessary in the interest of the public . The decision of the question 
raised by the appellant before us rvitl depend upon the scope and the effect of the 
provisions contained in sections 28 and 41 of the Act. 

Section 28 is obviously based on the principle that the power derived from 
the monopoly of railway carriage must be used in a fair and just manner in respect 
of all persons and aU descriptions of traffic passing over the rad-way area. In other 
words, equal charges should normally be levied against persons or goods of the same 
or similar kinds passing over the same or similar area of the raihvay Imes and under 
the same or similar circumstances ; but this rule does not mean that, if the railway 
administration charges unequal rates in respect of the same or similar class of goods 
travelling over the same or similar areas, the inequality of rates necessarily attracts 
the provisions of section 28 . All cases of unequal rates cannot necessarily be treated 
as cases of preference because the very concept of preference postulates competition 
between tire person or traffic receiving preference and the person or traffic suffering 
prejudice in consequence. It is only as between competitors in the same trade 
that a complaint of preference can be made by one in reference to the other. If 
there is no such competition then no complaint of preference can be made er'en 
though the charges levied against similar goods may not be equal. It may be 
possible to assume that there is competition betrveen similar commodities put on 
the market in the same area of domestic consumption ; but no such competition 
can be assumed between traffic of goods for export and traffic of similar goods for 
home consumption. It is only -when goods or persons can be said to be pari passu 
that a question of preference arises and so it is rrhere the competition between two 
persons or classes of goods is cither admitted or proved that the question of the ap- 
plication of section 28 rvould ever arise. Then again, even as between competing 
goods or persons, it would not be enough to prove mere preference to attract the 
pro\-isions of section 28, for theoretically everc' case of preference may not necessarily 
be a case of “ undue ” pi-eference. It is only -when the tribunal is satisfied that, 
tlie raihvay administration has sho-wn “ undue ” preference in favour of a particular. 
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•class of goods that a complaint can be successfully entertained under section 41 (i) 
(a). The position under section 28 thus appears to be clear. Whoever complains 
against the railway administration that the provisions of section 28 have been con- 
travened must establish that there has been preference between himself and his 
goods on the one hand and his competitor and his goods on the other ; and where 
it appears to the tribunal that such preference is “ undue ” preferenee, the com- 
plainant would be entitled to adequate relief under section 41(1) (a) of the Act. 

It is true that, while enquiring into the complaint made under section 41, as 
.soon as the complainant shows inequality of rates and proves that the competing 
goods are charged less than his own, the onus shifts on to the railway administra- 
•tion to prove that such lower charge does not amount to “ undue ” preference. 
The initial burden to prove preference is on the complainant ; but when the said 
burden is discharged by the proof of unequal rates as between the complainant 
and his competitor, it is for the railway administration to prove that the prefer- 
•ence is not “ undue ”. In the absence of satisfactory evidence adduced by the 
railway administration in justification of unequal rates, the tribunal may hold 
.that the unequal rates complained against by the complainant amounts to “ undue ” 
preferenee. If, on the other hand, the railway administiation leads evidence to 
show justification for the inequality of the rates, then notwithstanding the existence 
•of unequal rates, the tribunal need not necessarily find that the administration 
has contravened the provisions of section 28, because it is only where “ undue ” 
preference is shown by the administration that it can be said to have contravened 
>the said section. In considering the question as to whether the alleged preference 
.amounts to “ undue ” preference or not, the tribunal may also be entitled to con- 
sider whether the lower charge levied by the administration in respect of the com- 
peting class of goods was necessary in the interest of the public. That is the result 
of the provisions of section 41, sub-section (2) (i) and (ii). ^ 

In this connection we may refer to some of the English decis ions to which our 
attention was invited. In Lever B7 others. Limited v. Midland Railway Company^, it 
•was held that the railway was not called upon to justify the disparity of rates on 
which the complaint by Lever Brothers, Limited was based because the appli- 
cants had failed to establish that Messrs. J. W. & Sons, Limited, in respect of whom 
the lower rate was charged, were the competitors of the applicant. Referring to 
•the fact that the rates charged to the two respective companies were different, 
Vaughan Williams, L.J., observed that he did not think that the difference in rates 
-itself constituted any undue preference by the Midland Railway Company of Watsons 
as competitors of Levers. One of the reasons why the complaint made by Lever 
Brothers failed was that it ■\vas not shown that Messrs. J. W. & Sons, Limitedj 
were competitors of Lever Brothers, Limited and that eliminated the application 
•of section 27 (i) of the Railway and Canal Traffic Act of 1888. SimUarly in Laneashi re 
Ratent Fuel Company, Limited v. London and J'forlh Western Railway Company-, it was held 
that no competition existed between coal carried for shipment and that carried for 
the trader and so the application made on the ground of undue preference was 
incompetent. It was proved in this case that the applicant’s slack tvas carried by 

I. 13] Railway and Canal Tnaffic Gases, 2. 12 Rail wa) and Canal TiafTic Casts, 77, 
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the railway companies at a higher rate than that for slack carried for shipment ; 
but the complaint based ^ on this imequal charges was rejected on the ground that : 
“it cannot be said that the slack carried by the railway companies for the 
applicants ever comes into competition witlx the slack which is carried 
by the railway companies for ordinary shipment.” On the other hand, 
in The Nitshill and Lesmahagow Coal Company v. The Caledonian Railway Company^, 
it was held that the railway administration had shown undue preference 
because it was proved that the goods unequally charged were commercially 
and substantially of the same description and there was competition between 
them. Whether or not the goods were commercially and substantially of the 
same description was the point in issue between the parties ; but the com- 
plainant’s case was accepted and it was found that, on the whole, the two articles 
were subkantially of the same description “ and cannot but be regarded as com- 
petitive and that there ought not to be any difference in the rates at which they' are 
carried ”. This decision shows that if unequal rates are charged for the carriage 
of similar or same goods travelling over similar or same areas, then the inference 
as to “ undue ” preference can be drawn unless the preference alleged is otherwise 
shown to be justified by valid reasons. In The Denby Main Colliery Company^ 
Limited v. The Manchester, Sheffield and Lincolnshire Railway Company‘s, the Earl of 
Selborne, in his speech observed that he did not think it possible to hold (looking at 
the context in which the material words stand) that “ the mere fact of inequality 
in the rate of charge when unequal distances are traversed can constitute a 
preference inconsistent with them.” It may be pointed out incidentally that the 
provisions of section 2 of the Railway and Canal Traffic Act, 1854 (17 and 18 
Viet. G. 31) are substantially similar to the provisions of section 28 in our Act. 
Thus it is clear on these authorities that a complaint made under section 41 (i) 
(a) can succeed only if it is shown that preference has been shown by the railway 
administration to the complainant’s competitor and the administration has failed 
to adduce evidence in justification of the said preference. It will now be necessary 
to consider the merits of the appellant’s case in the light of this legal position. 

The application made by the petitioner does not in terms allege any “ undue ” 
preference at all. Mr. Isaacs, for the appellant, conceded that the application 
had not been happily worded ; but his comment was that the pleadings of both 
the parties are far from satisfactory. That no doubt is true ; but if the appellant 
wanted to make out a case against the railway administration under section 41(1) 
(a), it was necessary that he should have set up a specific case of “ undue ” pre- 
ference. The application does allege that the mills at Kanpur are able to carry 
raw jute at a lower rate but there is no allegation that between the goods of the 
Kanpur mills and the goods of the applicant there is any competition in the market. 
On the other hand, the application refers to the advantage enjoyed by the jute 
mills in West Bengal and Madras over the applicant. Reading the complaint filed 
by the applicant as a whole, it would appear that the complaint by necessary im- 
plication refers to the competition between the goods of West Bengal and Madras 
mills on the one hand and the appellant’s goods on the other. The appellant no 
doubt also avers that the rate charged for the transport of the goods are unreasonable 
and excessive but that is another part of the complaint which tve will consider 
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separately. It would, therefore, be difficult to accept Mr. Isaacs’ argument that the 
appellant’s complaint should be read as including an allegation about competition 
between the appellant and the Kanpur mills. If no such allegation has been made 
by the. appellant in his complaint, it would not be fair to criticise the respondent 
for not denying the existence of any such competition. 

But apart from this technical difficulty, the appellant cannot even refer to 
any evidence on which it would be possible to base a conclusion as to the competi- 
tion between the goods produced by tlie Kanpur mills and the appellant’s goods. 
Mr. Isaacs has taken us through the evidence of Amritlal Bannerjee, Mustafi and 
Paul but we have not been able to see any statement made by any of these witnesses 
which would show that there was a competition between the tWo sets of goods. On 
the other hand, such meagre evidence as is available on the record would seem to 
suggest that the goods produced by the Kanpur mills are sent to local markets for 
domestic consumption and do not enter in the field of competition with the ap- 
pellant’s goods at all. That presumably is the reason why the appellant could not 
allege any competition between its goods and the goods of the Kanpur mills and 
none of the witnesses could speak to it. Mr. Isaacs was thus constrained to refer 
to the statement (R-18) filed by the respondent for the purposes of showing that 
the appellant’s goods travelled to some centres in India which may be covered by 
the goods of the Kanpm mills. In our opinion, this is an argument of desperation 
and it cannot help the appellant. One of the questions which was apparently 
raised before the tribunal was in respect of the volume of traffic and it is in 
connection with this particular part of the dispute that relevant statements were 
prepared by the respondents and filed before the tribunal. It would, we think, 
Idc unreasonable to make use of some of the statements contained in these documents 
for the purpose of deciding whether the appellant’s goods and the goods produced 
by the Kanpur mills enter into competition in the markets in India. If the ap- 
pellant had attempted to lead evidence on this point the respondents would naturally 
have had an opportunity to rebut that evidence. It is too late now to make out 
a case of this alleged competition and seek to prove it by stray statements contained 
in the document filed by the respondents before the tribunal for a wholly different 
purpose. That being the position of the evidence on the record we have no 
difficulty in accepting the view of the tribunal that competition between the goods 
of the Kanpur mills and the appellant’s goods has not been alleged or proved in 
the present proceedings. If that be the true position, then the mere fact that the 
goods of the Kanpur mills are transported at more favourable rates would not attract 
the provisions of section 28 of the Act. 

The next question which remains to be considered is whether the appellant 
has proved that the rates charged by the administration in respect of the goods 
transported by the appellant are per se unreasonable. On this point the appellant 
has led no evidence at all. In its complaint it has no doubt averred that there 
has been an imdue increase in the freight charges but no allegation is made as to 
why and how the actual charges are unreasonable. It appears that the appellant 
is under a disadvantage because its mills are situated at Raigarh in Madhya 
Pradesh far away from the shipping centres of transport and the competing mills 
in West Bengal and Madras arc very near the export centres ; but the fact that by 
its gcograpliical location the appellant has to incur additional c.xpenscs of 
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transport would not be relevant in considering the reasonableness of the freight 
charges. It is common ground that the freight charges are levied at the same rate 
by the railway administration in respect of either raw jute or jute products against 
all the mills. There is no inequality of rates so far as the mills in this zone are con- 
cerned. The appellant appears to have argued before the tribunal that the rates 
of freight leviable by the railway administration should have some relation to the 
cost incurred by the appellant in producing the jute goods as well as the commodity 
prices prevailing in the market. This argument has been rejected by the tribunal 
and we think rightly. It seems to us clear that the cost incurred by the appellant 
which are partly due to the appellant’s geographical position can have no relevance 
whatever in determining the reasonableness or otherwise of the railway freight 
charged by the railway administration. Nor can the railway freight move up and 
down with the rise and fall of the commodity prices. In dealing with the question 
about the resonableness of the railway freight, it would naturally be relevant to 
consider mainly the working costs of the railway administration and other material 
circumstances. When a complaint’ in made against the railway administration 
imder section 41 (i) {b) or (c), the onus to prove the alleged unreasonableness of 
the freight' rests on the complainant and if the complainant makes no effort to dis- 
charge this onus his plea that the rates are unreasonable must inevitably fail. 

It appears that Mr. Roy, one of the members of the tribunal, was inclined to 
take the view that the special rates given to the Kanpur mills in Katihar area should 
be regarded as normal and reasonable rates ; and since the rates charged to the 
appellant were higher than the said rates, he held that the rates charged against 
the appellant, are unreason?ible per se. In our opinion, this view is entirely erroneous. 
The rates charged to the Kanpur mills are admittedly special rates. Whether or 
not these concessional or special rates should have been granted to the Kanpur 
mills is a matter with which the present enquiry is not concerned. There may be 
reason to justify the said concessional rates ; but it is plain that the special or con- 
cessional rates charged by the railway administration in another zone cannot be 
treated as the sole basis for determining what rates should be charged by the railway 
administration in other zones and so we do not see how the appellant can successfully 
challenge the majority finding of the tribunal that the rates charged against the 
appellant’s good are not shown to be unreasonable per se. In the result we must 
hold that the tribunal was fully justified in rejecting the complaint made by the 
appellant. The appeal therefore fails and must be dismissed with costs. 

Before we part with this case, we would like to mention two points which were 
sought to be argued before us by the learned Additional Solicitor-General on behalf 
of the respondents. He challenged the correctness of the majority view of the tri- 
bunal that the two railways operating in two different zones in question consti- 
tuted one railway administration within the meaning of section 3, sub-section (6). 
Alternatively, he argued, that, even if the two railways were held to constitute 
one railway administration and that the disparity in charges amounted to the 
granting of “ undue ” preference to the Kanpur mills section 46 of the Act was a 
complete answer to the complaint under section 41(1) (a). Since we have held 
in favour of the respondents on the points urged before us by Mr. Isaacs on beha f 
of the appellant, we do not propose to deal with the merits of these contentions. 

Appeal dismissed. 
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V. 

Commercial Tax Officer, Calcutta and another , , Respondents. 

Sales-tax — West Bengal Finance (Sales-lax) Act (VI of 1951), section a (c) and(i) — Commission Agent 
canvassing orders in West Bengal and the Mills at Kanpur executing those orders direct — Agent if“ dealer ” or 
bound to include such sales in his “ gross turnover ” and if liable to sales-tax in West Bengal. 

Practice — Duty of Commercial-tax Officer to hear the party. 

Where the only thing which was done was that the appellants canvassed orders in West Bengal 
as commission agents of the Mills (which were in Kanpur) and forwarded these orders to the Mills 
which accepted them and executed the same, held-. The privity of contract was established between 
the customers on the one hand and the Mills on the other; but, that also could only be on the accep- 
tance of these orders by the Mills in Kanpur. It could not be said that the MiUs were carrying on 
business of selling goods in West Bengal. The business was, if at all, one of selling goods in Kanpur 
and despatching them to West Bengal for the purpose of consumption therein. These transactions 
were therefore not covered by Explanation 3 to section 2 (c) of the Bengal Sales-tax Act,Iig5i, and the 
appellants could not in respect of such business be deemed to be a “ dealer ” within the meaning 
of that Explanation. 

Further the sale price of the goods thus delivered by the Mills to the respective customers in 
West Bengal could not be included in the gross turnover of the appellants. The goods were directly 
supplied by the Mills to the customers whether they were supplied in pursuance of the orders placed 
by the appellants with the Mills or were supplied in pursuance of orders directly placed by the 
.customers with them. At no time whatever was there any handling of the goods or the receipt of 
the sale price thereof by the appellants in regard to the goods in question and under those circum- 
stances the sale price thereof could not be included in the gross turnover of the appellants. 

Accordingly the appellants were not liable to sales-tax in respect of the disputed transactions, 
even though, per chance, they could be included within the expanded definition of “ dealer ”in 
Explanation 3 to section 2 (c) of the Act (a contention which has already been negatived) . 

Where the Commercial-Tax Officer did not exercise his own judgment in the matter and 
faithfully followed the instructions conveyed to him by the Assistant Commissioner without giving 
the appellants an opportunity to meet the points urged against them. 

HM : The whole procedure was contrary to the principles of natural j'ustice. Tlie procedure, 
to say the least, was unfair and was calculated to undermine the confidence of the public in the impar- 
tial and fair administration of the sales-tax department concerned. Such assessment order is liable 
to be set aside merely on that ground. 

Appeal by Special Leave from the Order, dated the 15th January, 1955, of 
the Commercial Tax Officer, Calcutta, in Case No. 283 of 1952-53 (R.C. No. Csl 
of 1630-A.). ^ 

JV. C. Chatterjee, Senior Advocate (S. C. Majumdar, Advocate with him) for 
Appellant. 

H. Pf. Sanyal, Additional Solicitor-General of India and B. Sen, Senior 
Advocate (P. K. Chose, Advocate for P. K. Bose, Advocate, with them) for 
Respondents. 

S. K. Kapur, Advocate, for Interveners. 
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The Judgment of the Court was delivered by 

Bhagwafi, J . — This appeal with Special Leave is directed against the order, 
dated January 15, 1955, passed by the Commercial Tax Officer, Canning Street 
(District I) Charge, Calcutta, assessing the appellants to sale-tax in respect of tran- 
sactions valued at Rs. 6,21,369-10-3 and assessing sales-tax thereon at 9 pies in 
the rupee at Rs. 27,816. under the provisions of the Bengal Finance- (Sales-tax) 
Act (Bengal Act ^T of 1941) hereinafter referred to as “ the Act”. 

The appellants carry on the business of (i) selling goods or of dealers, partly 
in wholesale and partly retail, of woollen and cotton fabrics and other products, (2) 
as well as of commission agents of woollen and cotton fabrics and in their latter 
capacity are and have been the agents or representatives of the British India 
Coporation, Ltd., Proprietor, The Kanpur Woollen Mills, both at Kanpur in Uttar 
Pradesh, for the territory comprising West Bengal and Assam and parts of Bihar 
and Orissa xmder the terms of an agreement between themselves and their prin- 
cipals, dated June 2, 1952, supplemented by a letter, dated July 7, 1952, addressed 
to them by the principals. 

The appellants are dul)'^ registered as “ dealers ” in West Bengal under the 
provisions of the Act -with respect to their aforesaid business of wholesale and retail 
distribution or sale of goods and their certificate of registration is numbered O. S. 
No. I of 1630-A. On or about December 15, 1952, the appellants submitted to 
the first respondent their return for sales tax in the prescribed form for the return 
period ending Dewali 2009 Sambat corresponding to October 17, 1952 (i.e.) for 
the year 1951-1952. 

The gross turnover in the said return was calculated at Rs. 1,25,24,883-14-3 
and after allowing thereform the permissible exemptions and deductions the 
taxable turnover amounted to Rs. 2,42,480-10-3 on which sales-tax at g pies in 
the rupee tmder the provisions of section 5 (i) of the Act amounting to Rs- 
11,366-50 w'as duly paid by the appellants. 

It appears that in tire course of examination of books of account and Purchase 
Vouchers of Messrs. KLhubiram Dhansiram of Calcutta, an unregistered dealer, it 
came to the notice of the Assistant Commissioner (C.S.) that the said dealer had 
purchased woollen goods -worth Rs. 39,530-13 during the period from November 20, 
^952, to December 18, 1952, from Messrs. British India Corporation, Ltd., Kanpur, 
Woollen Vlills Branch. Invoices, copies of which were enclosed therewith, had 
been dra%v’n by die British India Corporation, Ltd., for Kanpur Woollen Mills from 
Kanpur and the goods in question w'ere reported to have been despatched to Messrs. 
Kliubiram Dhansiram from Kanpur. Orders Nos. quoted in the invoices were 
the Nos. of orders placed to Kanpur Woollen Mills by their sole agents in "West 
Bengal, the appellants herein and die Assistant Commissioner (C.S.) w’as of the 
opinion that under Explanation 2 of section 2 {g) of the Act, the sales of Kanpur 
Woollen Jvlills from Kanpur as referred to above should be deemed to have taken 
place in \Vest Bengal and under Explanation 3 of section 2 (c) of the Act the 
appellants should be deemed to be the dealer in ^Vest Bengal on account of the sales 
of Kanpur ^Voollen Mills and as such were liable to pay the tax at that end. The 
Assistant Commissioner (C.S.), therefore, asked the first respondent by his letter, 
dated January 21, 1953, verify as to whether the appellants had accounted for 
those transactions in their books of account and had paid the taxes due by them. 
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On February 3, 1953, the first respondent issued a notice under sections 11 
and 14 (i) of the Act stating that he was not satisfied that the return filed by the 
appellants for the year ending October ly, 1952, was correct and complete and 
asked the appellants to produce before him their books of account. 

The representatives of the appellants had an interview with the first respondent 
on the said date and on Febi'uary 16, 1953, the appellants submitted to the first 
respondent a statement in connection with their agency transactions with the 
Kanpur Woollen Mills, Kanpur, which showed that there were three types of 
transactions entered into by them as selling agents of the Mills, viz- - 

(1) The appellants booked orders on behalf of and subject to acceptance by 
the Mills and were entitled to get commission on the value of the invoices made 
out in the name of the party who placed the order, such invoices with other custo- 
mary documents being sent direct to the parties by the Mills through their Bankers. 

(2) Orders were placed direct by the parties resident in the territories in 
which the appellants were selling agents and the goods were supplied directly by 
the Mills to those parties. There also the appellants were entitled to their 
commission. 

(3) The goods were ordered and invoiced in the name of the appellants 
and dealt with by them as dealers either in wholesale or retail. The appellants 
would be entitled to commission on the invoice value of the goods. In regard to 
the two former categories, the appellants did not come in the picture except for 
their commission and consequently no entry was made in their books of account 
for the value of those goods. As to the last category the value of the invoice was 
accounted for in their books of account to the debit of goods account and the sale 
proceeds were credited as and when the goods were sold by the appellants. The 
appellants contended that it was only in respect of the goods of the last category 
that they were “ dealer ” within the meaning of that term as defined in the Act 
and they were therefore liable to pay sale-tax only in regard to the same. 

This letter was endorsed by the first respondent on March 6, 1953, as under : 

“Copy forwarded to A.G. (Central Section) for information with reference to his Memo. 
No. 385/3R-40/52, dated 21st January, 1953 and soliciting further instructions in the matter.” 

After completing the examination of the books of account produced by the 
appellants, the first respondent made an entry in the Order Sheet, dated May 26, 
t 953 > asking that the following further details may be sent to the Assistant 
Commissioner (C.S.) to elicit his opinion in the matter. 

“The dealer appeared with books of account on January 21, 1953. On c.xamination it was 
found that the dealer made entries only of commission received from Messrs. Kanpur Woollen 
Mills, Kanpur, for goods supphed to his customers in West Bengal from Kanpur. In this connec- 
tion I may point out that the dealer is a commission agent of the Kanpur Woollen Mills for tlic 
State of West Bengal earning a commission on all sales of goods effected by the Mills witliin the 
territorial limits assigned to the dealer. In most cases the dealer secures orders from parties and 
fonvards the same to the Kanpur Mills who supply the goods to the respective parties direct, a 
percentage of commission on the value of the goods so supplied being crcditcil to the dealer. 

The goods being delivered in West Bengal for consumption, no doubt satisfy the require- 
ments of the Explanation to clause (i) of Article 286 of the Constitution of India. It is, tliercforc, 
conceded that the sale took place in West Bengal. But the fact remains that the seller in such 
circumstances would obviously be the Kanpur Mills and not the dealer. The privity of contract 
is resting with the Kanpur Mills on the one hand and the purchaser on the other. The position 
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of tlie Kanpur Mills is that of a named and disclosed principal. ‘ In view of the above obser- 
vations, I feel that the dealer incurs no liability under the B. P. (S.T.) Act of 1941 in respect of 
the goods supplied to his customers in West Bengal direct from Kanpur by Messrs. Kanpur 
Woollen Mills.” 

This memorandum was submitted by the first respondent to the Assistant 
Commissioner (G.S.) for his opinion. 

On August 29, 1953s the Assistant Commissioner (C.S.) made a note that 
the first respondent should not have made a direct reference to him. He recorded 
his opinion that the appellants were accountable for all sales in respect of which 
the goods were defivered in West Bengal and that they were commission agents 
who received commission on all sales made in West Bengal by the Kanpur Woollen 
Mills, Kanpur and being the commission agents of the Kanpur Mills were 
accountable for the transactions. He, therefore, ordered the first respondent to do 
the needful. The first respondent made an entry in the order-sheet on September 
2, 1953, stating that action was being taken accordingly. He also ordered the 
appellants to appear with books of account for further examination, and to produce 
their Agency Contract with Kanpur Mills and a list of the dealers' in Calcutta who 
received goods direct from Kanpur. 

On November 21, 1953, tire representative of the appellants submitted" a state- 
ment to the first respondent clarifying the whole position. It was pointed out that 
the appellants acted as agents of Messrs. Lalimli Mills of Kanpur and got a commis- 
sion once at the end of every year on all the sales effected by the Mills in the State 
of West Bengal. The orders were placed directly by the customers of the Mills with 
the Mills ; the Mills executed the orders and consigned the goods direct to those 
customers ; recording the said customers as the consignees the said customers 
negotiated bills through the banks, cleared the goods from the carriers and sold theni 
as they liked. The Mills only maintained a personal account of the appellants 
in which the commission at the end of a year was credited. The Mills never debited 
the appellants with the value of the goods; neither did the appellants credit the Mills 
with the value of the goods nor debited their goods account. At no stage of these 
transactions was the property in the goods either transferred to or acquired by the 
appellants, and nobody could transfer any goods which he did not acquire or 
possess. Besides, the accounts of the said customers of the Mills did not indicate 
any transactions at all with the appellants in the State of West Bengal. It was 
therefore submitted that the appellants could not be deemed or held in law or in 
fact to be the dealer qua those sales in West Bengal much less liable to pay any sales- 
tax on those sales. It ^vas also pointed out that the appellants had earned the maxi- 
mum commission of 2’4 per cent, which was less than even the sales-tax which 
worked out to about 4-2 per cent, and this could never have been intended by 
the law. 

On June ig, 1954, the representative of the appellants submitted a further 
statement to the first respondent. He pointed out that at no stage whatever did 
the appellants have physical possession or control over the goods in question and 
also drew the attention of the first respondent to several sales-tax cases in support 
of the position taken up by the appellants. He also repeated that all through the 
appellants had been working as mere commission agents at 2’4 per cent, for die 
transactions effected by them between their principals on the one hand and different 
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customers on the other. Now, the department wanted to levy tax at 4.2 per cent, 
on the total transactions, which meant an addition of i-8 per cent, from their own 
pocket to the total commission earned which he felt could never be the intention 
of the law. 

On August 12, 1954, the first respondent recorded a note wherein he stated 
that on the materials placed before him he was doubtful whether the appellants 
could be considered as the sole agent of Messrs. Kanpur Woollen Mills as per 
provision of Explanation 3 of section 2 (r) of the Act. He requested the Assistant 
Commisioner (G.S.) to reconsider the matter in the context of the facts mentioned 
and give his “valued opinion.^’ 

On September 23, 1954, the then Assistant Commissioner (G.S.) wrote that 
his predecessor had already advised the first respondent on this matter and if the 
appellants were aggrieved they might prefer a regular revision or appeal petition 
before the competent authority as provided under the law. The first respondent 
made an entry on September 30, 1954, stating that he had seen the notes and that 
action was being taken accordingly. 

The first respondent ultimately on January 15, 1955, made the assessment order 
assessing these disputed transactions to sales-tax on the following ground : — 

“ On inspection of the books of account, I found that the dealer was a commission agent of the 
Gawnpore Woollen Mills for the State of West Bengal earning commission on all sales made in West 
Bengal by the Gawnpore Woollen Mills, Gawnpore. Though the principal is at Gawnpore, the 
dealer, being the commission agent of the Gatvnpore Woollen Mills, is definitely accountable for the 
transactions or sales with the State of West Bengal. The dealer denied this liability on various grounds 
vide his letters, dated 21st November, 1953 and 19th June, 1954, which appear to be not at all satis* 
factory. I hold the dealer liable for all such sales, made by Messrs. Gawnpore Wkiollen Mills, 
Gatvnpore, in West Bengal. The statement ofsuch sales filed by the dealer shows that sales of such 
nature, effected in West Bengal amounts to Rs. 6,21,369-10-3 which tvere found to have not been 
entered in books of accounts. As such, 1 now include this amount in G.T. and add the same to 
Balance A. So G.T. is finally assessed at Rs. 13,146,255-8-4.” 

The appellants obtained Special Leave from this Court under Article 136 of 
the Constitution to appeal against this order of the first respondent. 

From the detailed narration of the facts regarding tliis particular assessment 
it is quite clear that the first respondent did not exercise his owm j’udgment in "the 
matter of the assessment in question. Even though he was convinced to the contrary, 
he asked for the instructions of the Assistant Commissioner (C.S.) and followed tlie 
same and assessed the appellants to sales-tax in respect of the disputed transactions- 
The order which he ultimately passed on January 15, 1955, further showed that 
he was merely voicing the opinion of the Assistant Commissioner (C.S.) witliout 
any conviction of his own and the only thing he had to say in regard to the various 
grounds mentioned in the letters, dated November 21, 1953 and June 19, 1954, was 
that they appeared to him to be “not at all satisfactory.” This was hardly a satisfac- 
tory' way of dealing with the matter. If the Assistant Commissioner (C.S.) had been 
dealing with the same he could have by all means given in the assessment order wliich 
he made his reasons for doing so and these reasons would have been open to scrutiny 
in further proceedings taken by the appellants eitlicr by -way of appeal or otlierwisc. 
The y\ssistant Commissioner (C.S.) however, had delegated this work of assessment 
to the first respondent and then it was the duty of the first respondent to make the 
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assessment order giving his own reasons for doing so. The file of the assessee, how- 
ever, showslthat even though the first respondent was satisfied on the materials placed 
by the appellants and their representative before him that the appellants were not 
liable to pay sales-tax in regard to these transactions, he referred the matter first 
for instructions and then for obtaining the “valued opinion” of his superior, the 
Assistant Commissioner (C.S.) and the latter expressed his opinion that the appellants 
were liable in respect of these transactions. All this was done behind the back of 
the appellants and the appellants had no opportunity of meeting the point of view 
which had been adopted by the Assistant Commissioner (C.S.) and the first respon- 
dent quietly followed these instructions and advice of the Assistant Commissioner 
(C.S.). ; 

We are really surprised at the manner in which the first respondent dealt with the 
matter of this assessment. It is clear that he did not exercise his own judgment in 
the matter and faithfully followed the instructions conveyed to him by the Assistant 
Commissioner (C.S.) without giving, the appellants an opportimity to meet the 
points urged against them. The whole , procedure was contrary to the principles of 
natural justice. The procedure adopted was, to say the least, unfair and was cal- 
culated to undermine the confidence of the public in the impartial and fair adminis- 
tration of the sales-tax Department concerned. We would, have, simply on this 
ground, set aside the assessment order made by the first respondent and remanded 
the matter back to him for his due consideration in accordance with law ; but as the 
matter is old and a remand would lead to unnecessary harassment of the appellants, 
we have preferred to deal with the appeal on merits. 

The determination of this appeal turns on the construction of the definitions 
of the terms “ dealer ” and “ Turnover ” given in section 2 of the Act, the relevant 
portions of which run as under ; 

Section 2 : — In this Act, unless there is anything repugnant in the subject or context, 

(c) “ Dealer" means any person who carries on the business of selling goods in the State of 
West Bengal and includes the Government 

Explanation 2 : A factor, a broker, a commission agent, a del credere agent, an auctioneer 
or any other mercantile agent, by whatever name called, and whether of the same description as here- 
in-beforc mentioned or not, who carries on the business of selling goods and who has, in the custo- 
mary course of business, authority to sell goods belonging to principals is a dealer; 

Explanation 3 : The manager or an agent in West Bengal of a dealer who resides outside West 
Bengal and carries on the business of selling goods in West Bengal shall, in respect of such business 
be deemed to be a dealer ^ 

(i) “Turtiorrr ” used in relation to any period means the aggregate of the sale-prices or parts 
of sale-prices receivable, or if a dealer so elects, actually received by the dealer during such period 
after deducting the amounts, if any, refunded by the dealer in respect of any goods returned by the 
purchaser tvithin such period.” 

It may be noted tliat under section 4 of the Act every dealer whose gross turnover 
during the year immediately preceding the commencement of ths Act exceeded the 
taxable quantum was liable to pay tax under the Act on all sales effected after the 
date so notified ; and under section 5 the tax payable by a dealer under the Act was 
levied at the rate tlierein specified on his taxable turnover. Unless, therefore, the 
sales were effected by the dealer and the sale proceeds received by him such sales 
could not be included in his taxable turnover and he Would not be liable to pay sales- 
tax thereon. 

sej— 94 
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The position as it obtains in the present case is that even according to the first 
respondent’s own showing in the assessment order the sales in question were made by 
the Kanpiu* Woollen Mills, Kanpur, in West Bengal and they were primarily the 
•dealers in regard to such sales. The appellants were however sought to be made 
liable to sales-tax in respect of these sales by virtue of the expanded definition of 
the term “dealer” given in Explanation 3 to section 2 (c) of the Act. The question, 
therefore, arises whether the appellants fall within the definition of “dealer” therein 
mentioned. 

Explanation 2 to section 2 (a) does not apply for the simple reason that even 
-though the appellants were the commission agents of the Mills they had not in the 
customary course of business authority to sell goods belonging to the principals. 
As a matter of fact, clause 14 of the Agreement dated June 2, 1952, in terms provided 
that the selling agents shall under no circumstances whatsoever make or purport 
to make, or hold themselves out as empowered to make, on behalf of the Mills any 
contract or contracts for the purchase or supply of any goods manufactured by th® 
Mills. Explanation 3 to section 2 {c) was, therefore, relied Upon; but that also would 
not apply to the appellants. The appellants were no doubt agents of the Mills 
which, “resided outside West Bengal” but it could not be said of them that they carri- 
ed on the business of selling goods in West Bengal. The Mills had neither any office 
in West Bengal nor had they established any business through the appellants or 
otherwise of selling the goods in question in West Bengal. The only thing which was 
■done in this connection was that the appellants canvassed orders as commission 
agents of the Mills in West Bengal and forwarded these orders to the Mills, which 
accepted them and executed the same. The privity of contract was established bet- 
ween the customers on the one hand and the Mills on the other ; but, that also could 
only be on the acceptance of these orders by the Mills in Kanpur. Even though a 
number of orders placed in this manner by the appellants with the Mills were 
accepted by the Mills in Kanpur, it could not be said that the Mills were carrying on 
business of selling goods in West Bengal. The business was, if at all, one of selling 
goods in Kanpur and despatching them to West Bengal for the purpose of consump- 
tion therein. These transactions were, therefore, not covered by the Explanation 3 to 
section 2 (c) of the Act and the appellants could not in respect of such business be 
■deemed to be a “dealer” within the meaning of that explanation. The position which 
was adopted by the first respondent, though under the behest of the Assistant Com- 
missioner (C.S.) was therefore untenable. 

A more formidable difficulty, however, faces the first respondent and it is that 
the sale price of the goods thus delivered by the Mills to the respective customers in 
West Bengal could not be included in the gross turnover of the appellants. The 
goods in question were directly supplied by the Mills to the customers, whether they 
were supplied in pursuance of the orders placed by the appellants with the Mills or 
were supplied in pursuance of orders directly placed by the customers with them- 
The invoices were all made out in the names of the customers and the relevant docu- 
ments were negotiated by the Mills with the customei-s through the Banks. The 
customers released those documents from the Banlis on payment of the relevant 
drafts and the sale price of the goods was thus received by the Mills through those 
Banks. At no time -whatever \vas there any handling of the goods or the receipt of 
the sale price thereof by the appellants in regard to the goods in question and unde 
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those circumstances the sale price thereof could not be included m the gross turnover 
of the appellants. If that was the true position, the appellants tvere not liable to 
sales-tax in respect of the disputed transactions, even though, perchance, they could 
be included within the expanded definition of “ Dealer ” in the Explanation 3 to 
section 2 (c) of the Act — a contention which we have already negatived. 

It, therefore, follows that in regard to the disputed transactions which were of 
the total value of Rs. 6,21,369-10-3, the appellants were not at all liable to pay sales 
tax thereupon and the first respondent was clearly in error in assessing the same to 
sales-tax. 

The appeal will accordingly be allowed and the assessment order made by the 
first respondent on January 15, 1955, will be set aside. The sales-tax of Rs. 27,816 
assessed by the first respondent on the appellants, if paid, will be refunded and the 
appellants will get from the first respondent the costs of this appeal as also the costs 
incurred by them in contesting the proceedings before the first respondent. 

Appeal allowed: 

SUPREME COURT OF INDIA. 

(Criminal Appellate Jiuisdiction.) 

Present : — S. R. Das, Chief Justice, T. L. VENKATAiiAJ,iA Aiyar, A. K; Sarkar 
AND Vivian Bose, JJ. 

State of Uttar Pradesh . . Appellant* 

V. 

C. Tobit and others . . Respondents. 

Interpretation of Statutes — Words of a statute, meaning of — Rule as to. 

Criminal Procedure Code {V of 1898), Jeriwn 419 — “ Copy of Judgment or Order'' — Certified copy, 
necessity of. 

It is -well-settled that “ the words of a statute, when there is doubt about their meaning, are to be 
understood in the sense in tvhich they best harmonise rvith the subject of the enactment and the object 
which the Legislature had in view. Their meting is found not so much in a strictly grammatical 
or etymological propriety of language, nor even in its popular use, as in the subject or in the occasion 
on which they are used and the object to be attained” {Vide Maxwell's Interpretation ofStatutes). 

Considering the relevant sections of the Code of Criminal Procedure (V of 1898), sections 366 
and 367 requiring the judgment to be pronounced in open Court and reduced to ^vriting and signed 
by tire presidmg officer in open Court and section 371 providing for furnishing of copies to the accused 
for the purpose of appeal, the State, if it desires to file an appeal against acquittal under section 417 
svill have to procure a copy of the Judgment and the heads of charge in order to enable it to file 
the same along with the petition ofappeal and thereby comply svitli tlie requirements of section 419. 

The judgment is a public document under section 74 of the Evidence Act (I of 1872) and a copy 
of it is to be granted under section 76 of the Eridence Act. Provision is made under section 528 of 
the Criminal Procedure Code for obtaining copies by the aggrieved party. Whether the accused 
applies under section 371 of the Code or the State which applies for a copy the officer in custody has 
to supply a certified copy. Therefore where section 419 requires a ‘copy’ to be filed witlr the petition 
of appeal it is not unreasonable to hold that it is the certified copy so obtained must be filed. 

Further, section 42 1 enjoins tire Court, on receiving tire petition of appeal and copy of judgment 
or order appealed from, to peruse the same and after perusing the same do one of trs'o things, namely, 
if it finds there is no sufficient ground for inteifcrencc to dismiss the same summarily and when it docs 
not do so, then under section 422 to carrse tire required notices to be gi\ en to the persons mentioned 
therein. Urgent applications may also be made. Hence it is of the utmost importance that the 
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copy to be filed with the petition of appeal is a full and correct copy of the judgment or order appealed 
against so that the Court may have the proper material to take judicial decisions on those applications 
or act under section 421. 

Plaving regard to the context and purpose of section 419 the copy to be filed must be a certified 
copy. 

Appeal from the Judgment and Order, dated 8th February, 1955, of the 
Allahabad High Court in Government Appeal No. 165 of 1954, arising out of the 
Judgment and Order, dated 24th July, 1953, of the Court of the Civil and Sessions 
Judge at Gorakhpur in Sessions Trial No. 5 of 1953. 

G. C. Mathur and C. P. Lai, Advocates, for Appellant. 

S. N. Andley, Advocate of Messrs. Rajinder Narain and Co., Advocates, for 
Respondents. 

The Judgment of the Court was delivered by 

Das, -C.J . — ^The respondents before us were put up for trial for offences under 
Sections 147, 302, 325 and 326, Indian Penal Code read with section 149 of the 
same Code. On July 24, 1953, the temporary Civil Sessions Judge, Gkirakhpur, 
acquitted them. The State of Uttar Pradesh apparently felt aggrieved by this 
acquittal and intended to appeal to the High Court under section 41 7 of the Code 
of Criminal Procedure. • Under Article 157 of the Indian Limitation Act an appeal 
under the Code of Criminal Procedure from an order of acquittal is required 
to be filed within six months from the date of the order appealed from . The period 
of limitation for appealing from the order of acquittal passed by the Sessions Judge 
on July 24, 1953, therefore, expired on January 24, 1954. That day being a 
Sunday the Deputy Government Advocate on January 25, 1954, filed a petition 
of appeal on behalf of that State. A plain copy of the judgment sought to be 
appealed from was filed with that petition. The High Court office immediately 
made a note that the copy of the judgment filed along with the petition of appeal 
did not appear to be a certified copy. After the judicial records of the case had 
been received by the High Court, an application for a certified copy of the judg- 
ment of the trial Court was made on behalf of the State on February 12, 1954. The 
certified copy was received by the Deputy Government Advocate on February 23, 
1954 and he presented it before the High Court on February 25, 1954, when Harish 
Chandra, J., made an order that the certified copy be accepted and that three days’ 
further time be granted to the appellant for making an application under section 
5 of the Indian Limitation Act for condoning the delay in the filing of the certified 
copy. Accordingly an application for the condonation of delay was made by the 
appellant on the same day and that application was directed to be laid before a 
Division Bench for necessary orders. 

The application came up for hearing before a Division Bench consisting of 
M. C. Desai and N. U. Beg, JJ. At the hearing of that application learned counsel 
appearing for the appellant urged that as there was, in the circumstances of this 
case, sufficient cause for not filing the certified copy along -svith the petition of appeal 
the delay should be condoned and that, in any event, the filing of the plain 
copy of the judgment of the trial Court along with the petition of appeal consti- 
tuted a sufficient compliance with the requirements of section 419 of the Code of 
Criminal Procedure. By their judgment delivered on December 7, 1954, both 
-he learned Judges took the view that no case had been made out for extending 
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the period of limitation under section 5 of the Indian Limitation Act and 
dismissed the application and nothing further need be said on that point. The 
learned Judges, however, differed on the question as to whether the filing of a plain 
copy of the judgment appealed from was a sufficient compliance with the law, M. G. 
Desai, J., holding that it was and N. U. Beg, J., taking the contrary view. The two 
Judges having differed they directed the case to be laid before the Chief Justice 
for obtaining a third Judge’s opinion on that question. Raghubar Dayal, J., to 
whom the matter was referred, by his judgment dated January 31, 1955, expressed 
the opinion that the word “ copy” in section 419 meant a certified copy, and 
directed his opinion to be laid before the Division Bench. In view of the opinion 
of the third Judge, the Division Bench held that the memorandum of appeal had 
not been accompanied by " a copy ” within the meaning of section 419 and that 
on February 25, 1954, when a certified copy came to be filed the period of limitation 
for appealing against the order of acquittal passed on July 24, 1953, had already 
expired and that as tire application for extension of the period of limitation had 
been dismissed, the appeal was time barred and they accordingly dismissed the 
appeal. The learned Judges, however, by the same order gave the appellant a 
certificate that the case was a fit one for appeal to this Court. Hence this appeal. 

Section 419 of the Code of Criminal Procedure under which the appeal was 
filed, provides as follows ;• — 

"419. Everj' appeal shall be made in the form of a petition in wiong presented by the appel- 
lant or his pleader, and every such petition shall (unless tlie Court to which it is presented otherwise 
directs) be accompanied by a copy of the judgment or order appealed against, and. in cases tried by 
a jury, a copy of the heads of the charge recorded under section 367.^*^ 

The sole question raised in this appeal is whether this section requires a petition 
of appeal to be accompanied by a certified copy of the judgment or order appealed 
from. It will be noticed that the section requires “ a copy ” of the judgment to 
be filed along with the petition of appeal. There can be no doubt that the ordinary 
dictionary meaning of the word “ copy ” is a reproduction or transcription of an 
original writing. As the section does not, in terms, require a certified copy, it is 
urged on behalf of the appellant that the word “ copy ” with reference to a 
document has only one ordinary meaning, namely : a transcript or reproduction 
of the original document and that there being nothing uncertain or ambiguous 
about the word “ copy ” no question of construction or interpretation of the sec- 
tion can at ail arise. It is contended that i is the duty of the Coirrt to apply its 
aforesaid ordinary and grammatical meaning to the word “ copy ” appearing in 
section 419 and that it should be held that the filing of a plain copy of the judgment 
along with the petition of appeal was a sufficient compliance with the requirements 
of that section. The matter, however, does not appear to us to be quite so simple. 
A “ copy ” may be a plain copy, i.e., an unofficial copy, or a certified copy, i.e., an 
official copy. If a certified copy of the judgment is annexed to the petition of appeal 
nobody can say tliat the requirements of section 419 have not been complied with, 
for a certified copy is none ffie less a “ copy ” . That being the position a question 
of construction does arise as to whether tlie word “ copy ” used in section 419 refers 
to a plain copy or to a certified copy or covers both varieties of copy. It is -vvel) 
settled that “ the words of a statute, when there is doubt about their meaning, are 
to be understood in the sense in which they best harmonise tvith the subject of the 
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enactment and the object which the Legislature has in view. Their meaning is found 
not so much in a strictly grammatical or etymological propriety of language, nor 
even in its popular use, as in the subject or in the occasion on which they are used, 
and the object to be attained (Maxwell’s Intepretation of Statutes, loth 
Edition, page 52). In order, therefore, to come to a decision as to the true meaning 
of a word used in a Statute one has to enquire as to the subject-matter of the enact- 
ment and the object which the Legislature had in view. This leads us to a con- 
sideration of some of the relevant sections of the Code of Criminal Procedure and 
other enactments having a material bearing on the question before us. 

Section 366 of the Code of Criminal Procedure, which is in Chapter XXVI 
headed “ Of the Judgment” requires that the judgment in every trial in any cri- 
minal Court of original jurisdiction shall be pronounced in open Court and in the 
language of the Court. Section 367 requires every such judgment to be written 
by the presiding officer (or from his dictation ) in the language of the Coiu-t or in 
English, containing the point or points for determination, the decision thereon 
and the reasons for the decision. The judgment has to be dated and signed by 
the presiding officer in open Court. Except as otherwise provided by law, section 
369 forbids the Court, after it has signed its judgment from altering or reviewing 
the same except to correct mere clerical errors. After the judgment is prono'unced 
and signed it has, under section 372, to be filed with the record of proceedings and 
becomes a part of the record and remains in tlie custody of the officer who is in 
charge of the records. Under section 371, when an accused is sentenced to death 
and an appeal lies from such judgment as of right, the Court is to inform him of 
the period within which he may, if he so wishes, prefer his appeal and when he is 
sentenced to imprisonment a copy of the findings and sentence must as soon as may 
be after the deliveiy of the judgment be given to him free of cost without any appli- 
cation. This, however, is without prejudice to his right to obtain free of cost on 
an application made by him a “ copy ” of the judgment or order and in trials by 
jury a “ copy ” of the heads of charge to the jury. The copy that is supplied to 
the accused under sub-section (4) of section 371 is not a full copy of the entire judg- 
ment, but the copies supplied to him under sub-sections (i) and (2) of section 371 
on application made by him are full copies of the judgment or the heads of 
the charge to the jury as the case may be. The copy of the findings and the 
sentence which is supplied to the accused under sub-section (4) %vithout his asking 
for the same is presumably to enable him to decide for himself whetlier he would 
appeal against his conviction and the sentence. The copies, which are supplied 
to the accused under sub-sections (i) and (2) on his application for such copies, 
are obviously full copies of the entire judgment or the heads of charges as the case 
may be and are intended to enable him to prepare his grounds of appeal should 
he decide to prefer one and to file tlie mme along with his petition of appeal as ic- 
quired by section 419 of the Code of Criminal Procedure . There arc no provisions 
corresponding to section 371 for giving any copy of the judgment to the State or the 
public prosecutor representing the State in case of an acquittal. If, therefore, 
the State desires to file an appeal against acquittal under section 417 of the Code 
of Criminal Procedme the State -will have to procure a copy of the judgment or 
tlie heads of charge in order to enable it to file the same along with its petition of 
appeal and thereby to comply ^vith the requirements of section 419. According 
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to section 74 of the Indian Evidence Act, a judgment, being tlie Act or record of the 
act of a judicial officer, would be included in the category of public documents. 
Under section 548 of the Code of Criminal Procedure if a person affected by a judg- 
ment desires to have a copy of the judge’s charge to the jury or of any order or de- 
position or other part of the record he has the right, on applying for such copy, to 
be furnished therewith. A person desirous of such a copy has to apply for it to the 
public officer having the custody of it and, under section 76 of the Indian Evidence 
Act, such public officer is bound to give tirat person, on demand, a copy of it on 
payment of the legal fees thereof together with a certificate written at the foot of 
such copy that it is a true copy of such document, that is to say, to supply to the 
applicant what is known as a certified copy. Therefore, whether it is the accused, 
person who applies for a copy imder section 371, sub-sections (1) and (2) or it is 
the State which applies for a copy, tire copy supplied by the public officer must be 
a certified copy. Then when section 419 requires that a copy of the judgment 
or of the heads of charge be filed along witlr the petition of appeal, it is not un- 
reasonable to hold tliat it is the certified copy so obtained that must be filed. 

Under Articles 154, 155 and 157 of the Indian Limitation Act the petition 
of appeal has to be filed within the time specified in those articles. Obviously it 
may take a little time to apply for and procure a certified copy. In order that 
the full period of limitation be available to the intending appellant section 12 of 
the Limitation Act permits the deduction of the time requisite for obtaining the 
copy of the judgment or the heads of charge in ascertaining whether the appeal' 
is filed within time. A certified copy of the judgment will on the face of it show 
when the copy was applied for, when it was ready for delivery and ^vhen it was 
actually delivered and the Court may at a glance ascertain what time was requisite 
for obtaining the copy so as to deduct the same from the computation of the period 
of limitation. Taking all relevant facts into consideration, namely, that a “ copy 
of the judgment has to be filed along wth the petition of appeal, that the copies 
of the judgment which the accused gets free of cost under section, 37 1 (i) and (2)' 
read with section 76 of the Indian Evidence Act and which the State can obtain 
on an application made by it under section 76 of tlie last mentioned Act can only 
be certified copies, that the time requisite for obtaining such copies is to be excluded 
from the computation of the period of limitation all quite clearly indicate that the 
copy to be filed wth tire petition of appeal must be a certified copy. 

Section 419 requires a copy of the judgment or order appealed against to be 
filed not without some purpose. That purpose becomes clear when rve pass on to 
section 421 of tire Code of Criminal Procedure. That section enjoins the Court, 
on receiving the petition of appeal and copy of the judgment or order appealed 
from under section 419, to peruse the same and after persusing the same to do one 
of the two firings, namely, if it finds that there is no sufficient ground for interfer- 
iirg, to dismiss fire appeal summarily or when fire Court does not dismiss the appeal 
summarily, then under section 422 to cause notice to be given to the appellant 
or his pleader and to such officer as the Provincial Government may appoint in 
this behalf, of the time and place at wirich such appeal will be heard and funiish 
such officer wifir a copy of the grounds of appeal and in a case of appeal under 
section 417, as in fire present case, to cause a like notice to be given to the accused. 
The act of summarily rejecting fire appeal or admitting it and issuing notice is. 
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necessarily a judicial act and obviously it must be founded on proper materials. 
The authenticity or correctness of the copy of a judgment is also essential in order 
to enable the appellate Court to make interlocutory orders which may have serious 
consequences. In the case of an appeal by the accused he may ask for the stay 
of the execution of the order, e.g., of the realisation of the fine or he may move the 
Court for bail. Likewise in the case of an appeal by the State, the State may ask 
for the accused to be apprehended and brought before the Court under warrant o f 
arrest. Orders made on these applications are all judicial acts and accordingly it is 
essential that the appellate Court in order to take these judicial decisions have pro- 
per materials before it. Therefore, it is of the utmost importance that the copy to be 
filed with the petition of appeal is a full and correct copy of the judgment or order 
appealed against. Under section 76 of the Indian Evidence Act the public officer, 
who is to supply a copy is required to append a certificate in writing at the foot of 
such copy that it is a true copy and then to put the date and to subscribe the same 
with his name and official title. Therefore, the production of a certified copy 
ipso facto and without anything more will show ex facie that it is a correct copy on 
which the appellate Court may safely act. The fact that the appellate Court is by 
law enjoined to peruse the copy of the judgment and take judicial decision on it indi- 
cates that it must have befoi'e it a correct copy of the judgment and this further indi- 
cates that the copy required to be filed with the petition of appeal under section 419 
should be a certified copy which will ipso facto assure the appellate Court of its 
correctness. 

It is said that the appellate Court may not summarily reject or admit the 
appeal or make an interlocutory order until the record is produced or until a certified 
copy of the judgment or order is presented before it. There is no doubt that the 
Court can under section 42 1 of the Code of Criminal Procedure call for tire record 
of the case, but the Court is not bound to do so. The calling for the records in 
every case or keeping the preceedings in abeyance until a certified copy is presented 
before the Court is bound to involve delay and there is no apparent reason why there 
should be any delay in disposing of criminal matters involving the personal liberty 
of the convicted accused. All this inconvenience may easily be obviated if section 
419 be read and understood to require a certified copy to be filed along with the 
petition of appeal. 

Learned counsel for the appellant urges that in case of urgency the Court need 
not wait until the record or the certified copy is received, but may call upon the appel- 
lant to adduce evidence to prove the correctness of the judgment in order to induce 
the Court to act upon it and take a judicial decision thereon. In the first place there 
is no such procedure envisaged in the Code of Criminal Procedure. In the next 
place, adoption of such a procedure may cause much delay and in the third place, no 
question ordinarily arises under section 419 of proving the correctness of the judg- 
ment under appeal in the way in which a document is to be proved in order to ten- 
der it in evidence in the case. But assuming that the correctness of the judgment 
under appeal is to be established then as soon as the appellant is out to “prove” by 
oral evidence of witnesses the contents of the original judgment so as to establish the 
correctness of tlic plain copy filed along with his petition of appeal the question will 
immediately arise whether such evidence is admissible under the la^v. As already 
stated section 367 of the Code of Criminal Procedure requires the judgment to be re- 
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duced to writing. Section 91 of the Indian Evidence Act provides, inter alia, that in 
all cases in which any matter is required by law to be reduced to the form of a docu- 
ment — and a judgment is so required — ^no evidence shall be given for the proof of the 
terms of such matter except the document itself or secondary evidence of its contents 
in cases in which secondary evidence is admissible under the earlier provisions of that 
Act. In the absence of the production of the original judgment if a witness is put 
into a witness box and is asked to say whether the copy produced before the appellate 
Court is a correct copy of the original judgment filed of record in the trial Comt he will 
necessarily have to say that he read the original judgment and from his memory he 
can say that the copy correctly reproduces the text of the original judgment. This 
means that he will give secondary evidence as to the contents of the original judgment 
which under the law is required to be reduced to the form of a document. A further 
question will, therefore, arise, if such evidence, which at best is secondary evidence, 
is admissible under the Indian Evidence Act. As already stated the judgment, which 
under section 367 of the Code of Criminal Procedure has to be in writing and under 
section 372 has to be filed with the record of the proceedings, becomes, under section 
74 of the Indian Evidence Act, a public document. As the original judgment is a 
public document within the meaning of section 74 only a certified copy of such docu- 
ment and no other kind of secondary evidence is admissible under section 65. This 
circumstance also indicates that the word “copy” in section 419 means, in the context, 
a certified copy and so it was held in Ram Lai v. Ghanasham Das^. The decision in 
Firm Chhota Lai Amba Parshad v. Firm Basdeo Mai Hira Lal^, proceeded on its peculiar 
facts, namely that no certified copy could be obtained as the original judgment could 
not be traced in the record and the decision can be supported on the ground that the 
Court had, in the circumstances, dispensed with the production of a certified copy. 

Learned counsel for the appellant next urges that the fact that the appellate 
Court to which the petition of appeal is presented is given power to dispense with 
the filing of acopy of the judgment appealed against indicates that the Legislature 
did not consider the filing of the copy to be essential and that if the filing of the copy 
is not essential and copy can be wholly dispensed with, a plain copy should be sufficient 
for the purpose of section 419. This power of dispensation had to be given to tlie 
Court for ver}^ good reasons. In certain cases an order staying the operation of the 
order sought to be appealed from may be immediately necessary and the matter may 
be so urgent that it cannot brook the delay which will inevitably occur if a certified 
eopy of the judgment or order has to be obtained. In some cases it may be that a 
certified copy of the same judgment is already before the same Court in an analogous 
or connected appeal and the filing of another certified copy of that very judgment 
may be an unnecessary formality. The circumstance that the Court may, in urgent 
cases, dispense with the filing of a copy does not imply that in a case where tlie Court 
does not think fit to do so it should be content with a plain copy of the document 
tvliich ex facie contains no guarantee as to its correctness. 

Rcfcience has been made to a number of sections of the Code of Criminal 
Procedure where the word “copy” has been used and to sections 425, 428, 442 and 
51 1 which, it is said, talk about certified copy and on this circumstance is founded 
the argument that where the Legislature insists on the production of a certified copy 
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it says so expressly and that as the word “copy” used in section 419 is not qualified 
by the word “certified” the inference is irresistible that the filing, of a plain copy 
was intended to be sufficient for the purpose of that section. Turning to the four last 
mentioned sections, it will be noticed that the first three sections 425, 428 and 442 do 
not really refer to any certified copy of any document at all. Section 425 requires 
that whenever a case is decided on appeal by the High Coiurt under Chapter XXXI 
it shall certify its judgment or order to the Court by which the finding, sentence or 
order appealed against was recorded or passed. It really means that the High 
Court is to formally communicate its decision on the appeal to the Court against whose 
decision the appeal had been taken. Likewise section 428 requires the Court taking 
additional evidence to certify such evidence to the appellate Court. Section 442 
requires the High Court to certify its decision on revision to the Court by which the 
finding, sentence or order revised was recorded or passed. Lastly section 5 1 1 lays- 
down the mode of proof of previous conviction or acquittal, namely, by the produc- 
tion of an extract certified under the hand of the officer having the custody of the 
records of the Court to be a copy of the sentence or order. Therefore, the four sections 
relied on do not in reality refer to certified copy of a judgment or order supplied to 
that party on his application for such copy and consequently no argument such as has 
been sought to be raised is maintainable. The question whether a copy in a parti- 
cular section means a plain copy or a certified copy must depend on the subject or 
context in which the word ‘copy’ is used in such section. In many sections relied 
on, the “copy” is intended to serve only as a notice to the person concerned or the 
public and is not intended to be acted upon by a Court for the purpose of making a 
judicial order thereon. We think that N. U. Beg, J., rightly pointed out that the 
object and purpose of such sections are distinguishable from those of section 4 1 9 where 
the copy is intended to be acted upon by the appellate Court for the purpose of 
founding its judicial decision on it. We do not consider it desirable on the present 
occasion to express any opinion as to whether any of those sections relied on requires 
a plain copy or a certified copy. It will suffice for us to hold that so far as section 
419 is concerned, having regard to the context and the purpose of that section, the 
copy to be filed along with the petition of appeal must be a certified copy. 

We have also been referred to several sections of the Code of Civil Procedure 
where the word “copy” is used. We do not consider it right to enter upon a discus- 
sion as to the true interpretation of the word “copy” occurring in any of those sec- 
tions for we think that each section in each Act must, for its true meaning and effect,. 
depend on its own language, context and setting. 

In the result, for reasons stated above we agree that the order passed by the 
Allahabad High Court on February, 8, 1955, was correct and this appeal should be 
dismissed. 


Appeal dismissed. 
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[Civil Appellate Jurisdiction.] 

Present ; — ^S. R. Das, Chief Justice, T. L. Venkatarama Aiyar, A. K. Sarkar 
AND Vivian Bose, JJ. 

Sm. Saila Bala Dassi .. Appellant* 

V. 

Sm. Nirmala Sundari Dassi and another . .. . Respondents. 

Ctvtl Procedure Code (F of 1908), section 146 and Order 22, rule .10 — Transfer by mortgagor- 
judgment-debtor — Final decree drawn up later — Appeal against order in execution by the mortgagor — Application 
by transferee to be brought on record as appellant — Permissibility. '* 

The application giving rise to this appeal was filed under the following circumstances : — 

The first respondent filed a Suit No. 158 of 1935(00 the .Original Side of the High Court, 
Calcutta) on a mortgage, dated igth May, i934> executed by the second respondent for Rs. 3,000 
over his 2 houses in Calcutta City and got a preliminary decree on 8th March, 1935. Accounts 
were taken by the Registrar who found Rs. 3,914-6-6 was due on the mortgage and a final decree 
was passed on 20th April, 1936, No final decree was drawn up as the plaintiff did not apply as 
required by Rule 27 of Chapter 16 of Original Side Rules of that High Court. The second respon- 
dent sold the said 2 houses to the appellant for Rs. 60,000 which was utilised largely for discharging 
prior mortgages, whereon final decrees has been obtained and execution proceedings taken. The 
sale was on I2th May, 1952, and the property was sold thereunder free of encumbrances. The 
first respondent mortgagee now bestirred herself and applying under the Rule 27 aforesaid obtained 
an order ex parte, on 27th February, 1954, granting her leave to draw up and complete the decree. 
That having been done pursuant to the order, she filed on 29th April, 1954, '^ 1 '® decree and 
commenced proceedings for sale of mortgaged properties. The second respondent thereupon raised 
the objection, before the Registrar that the execution of tlie decree was barred by limitation. 
The matter came on before Mukerjee, J., who held it tvas not so barred {Nirmala Sundari v, 
Sudhirkumar, A.I.R. 1945 4 ^ 4 ) • Appeal No. 152 of 1955 was thereupon filed by the second 

respondent. The application by the appellant herein to be brought on record as appellant therein 
having been dismissed on the objections of the parties thereto, this appeal was brought by Special 
Leave. In the circumstances. 

Held : The contention of the first respondent that though the transfer in favour of the appellant 
was in 1952, when the Suit No. 158 of 1935 must be deemed to be pending, — ^until the decree was 
drawn up in 1954 — it would not avail as no aplication under Order 22, rule 10, had been made by 
her to be brought on record in that suit and in that Court, that contention was well-founded ; but 
that would not conclude the matter. The appplication filed by the appellant really falls under 
section 146 of the Code and the appellant is entitled to be brought on record under that section. 
An appeal is a proceeding for the purpose of tliat section and further the expression “ claiming 
under ” is wide enough to include cases of devolution and assignment mentioned in Order 22, 
rule 10. 

Sitharamaswami v. Lakshmi Narasimha, (1918) I.L R. 41 Mad. 510 : approved m Jugalktshore 
Sarafv. Raw Cotton Co., Lid., 1955 S.C.J. 371; (1955) i M.L.J. (S.C.) 220 : (1955) 1 S.G.R. 1369 
(S.G.), relied on. 

Section 146 is not to be construed narrowly that it autliorises the appellant only to prefer the 
appeal against tire order of Mukherjee, J. and not to continue the appeal filed by the second res- 
pondent ; the section being a beneficent provision should be construed liberally and so as to advance 
justice and not in a restricted or technical sense. 

MuthiahChcttiar \\ Govinddoss Krishnadoss, (1921) I.L R. 44 Mad. 919: 41 M.LJ. 316 (F.B.)j 
and Moidin Kuttyv. Horaiswamt, (1951) 2 M.L.J. 506 : I.L.R. (1952) Mad. 622, referred to. 

(On the merits it was /itfd the Court had no doubt that there were good grounds and that there 
should be an order in favour of the appellant.) 


* Civil Appeal No. 350 of 1957. 


14th February, 1958. 
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Appeal by Special Leave from the Judgment and Order, dated the 6th August, 
1956, of the Calcutta High Court on a Notice of Motion in Appeal No. 152 of 1955. 

JV, C. Chaiterjee, Senior Advocate (P. K. Mukherjee, Advocate, with him), for 
Appellant. 

B. Sen, Senior Advocate (P, K. Ghosh, Advocate for P. K. Bose, Advocate, 
with him), for Respondent No. i. 

The Judgment of the Court was delivered by 

Venkatarama Aiyar, J . — ^This is an appeal against an order of the High Court of 
Calcutta, dated August 6, 1956, rejecting the application of the appellant to be 
brought on record^ as appellant in Appeal No. 152 of 1955 pending before it. 

The second respondent, Sudhir Kumar Mitter, was the owner of two houses. No. 
86/1, Cornwallis Stereet and No. 7-C, Kirti Mitter Lane, Calcutta. On May 19, 1934, 
he executed a mortgage for Rs. 3,000 over the said houses in favour of the first res- 
pondent, Sm. Nirmala Sundari Dassi. She instituted Suit No. 158 of 1935 on this 
mortgage, and obtained a preliminary decree on March 8, 1935. The matter then 
came before the Registrar for taking of accounts, and by his report, dated July 23, 
1935, he found that a sum of Rs. 3,914-6-6 was due to her, and on that, a final decree 
was passed on April 20, 1936. Under Rule 27 of Chapter 16 of the Original Side 
Rules of the Calcutta High Court, a person in whose favour a decree is passed has to 
apply for drawing up of the decree within four days from the date thereof. The rule 
then provides that 

“ if Such application for dratsing up a decree or order is not made within the time aforesaid, 
tlie decree cr order shall not be drawn up except under order of Court or a Judge to be obtained, 
unless otherwise ordered, by a petition ex parte. 

The importance of this provision is that until a decree is drawn up as mentioned 
therein, no certified copy tliereof would be issued to the party and without such a 
certified copy, no execution proceedings could be taken. 

The first respondent who had acted Mth such alacrity and speed in putting 
her mortgage in suit and obtaining a decree, took no steps whatsoever to have the 
decree draum up, for nearly 18 years. On May 12, 1952, the second respondent 
sold both the houses to the appellant herein for a sum of Rs. 60,000 wliich ivas, it is 
stated, utilised largely for discharging prior mortgages on which deci ees had been 
obtained and execution proceedings taken. The deed of sale recites tliat the pro- 
perties were sold free of all encumbrances. The first respondent who had so far taken 
no steps to have the decree drawn up now bestirred herself, and on February 1 7, 
1954 ) obtained an ex parte order under Rule 27 aforesaid, granting her leave to 
draw up and complete the decree. That having been done pursuant to the order, 
she filed on April 29, 1 954, the final decree, and commenced proceedings for .sale 
of the mortgaged properties. 

Coming to know of this, the second respondent appeared before the Registrar, 
and raised the objection that the execution of the decree rvas barred by limitation. 
The Registrar felt some doubt in the matter and made a special report under Chapter 
26 Rule 50, seeking the opinion of the Court on the question of limitation, and the 
first respondent was also directed to take out a Notice of Motion for directions. 
The matter then came before P.B. Mukhciji, J., and after hearing counsel for both 
the respondents, he held that the execution of the decree rvas not barred. Vide 
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judgment reported in Nirmala Sundari v. Sudhir Kutnar^. Against this judgment the 
second repondent preferred Appeal No. 152 of 1955, and that is still pending. 

We now come to the application out of which the present appeal arises. On 
July 25, 1956, the appellant applied to be brought on record as appellant in Appeal 
No. 152 of 1955. The allegations in support of the petition were that she had pur- 
chased the properties from the second respondent on May 12, 1952, free of all en- 
cumbrances, that the execution proceedings Parted by the first respondent were not 
maintainable as the decree had become time-barred, that the second’ respondent, 
Sudhir Kumar Mitter, had been conducting proceedings in opposition to the execu- 
tion sale only at her instance and for her benefit, that he had filed Appeal No. 152 of 
1 95 5 also on her behalf, that latterly he had entered into a collusive arrangement with 
the first respondent with a view to defeat her rights, and that therefore it was neces- 
sar)'^ that she should be allowed to come on record as appellant so that she might 
protect her interests. The prayer in the petition was that she be 'Substituted in the 
place of the second respondent or in the alternative, be brought on record as addi- 
tional appellant. 

The application was strenuously opposed by both the respondents. They 
Stated that they had entered into an arrangement settling the amount due to the 
first respondent at Rs. 17,670, that that settlement was fair and bona fide and bind- 
ing on the appellant, and that further her application was not maintainable. ' This 
application was heard by Ghakravarti, G.J. and Lahiri, J., and by their order, dated 
August 1956, they dismissed it. The appellant then applied under Article 133 for 
leave to appeal to this Court, and in rejecting that application, the learned Chief 
Justice observed that the original application was pressed only under Order 22, rule 
10 of the Civil Procedure Code and it was dismissed, as it was conceded that the 
applicant, not being a person who had obtained a transfer pending appeal, was 
not entitled to apply on the terms of that rule, that the prayer in the alternative 
that the applicant might be brought on record without being substituted under 
Order 22, rule 10, which merited favourable consideration had nofbeen mentioned at 
the previous hearing, and that no certificate could be granted under Article 133 
with a view to that point being raised in appeal, as the order sought to be appealed 
against was not a final order. The appellant thereafter obtained Special Leave to 
appeal under Article 1 36 of the Constitution, and that is how the appeal comes before 
us. 

It is contended on behalf of the appellant that her application is maintainable 
under Order 22, rule 10 of the Civil Procedure Code, because Suit No. 158 of 1935 
must be considered to have been pending until the decree therein was drawn up 
which was in 1954, and the transfer in her favour had been made prior thereto on 
May 12, 1952. The decision in Lakshan Chunder Dey v. Sm. JVikunjamoni Dassi", is 
relied on, in support of this position. But it is contended for the first respondent 
that even if Suit No. 158 of 1935 is considered as pending when the transfer in favour 
of the appellant was made, that would not affect the result as no application had 
been made by her to be brought on record in the original Court during the pendency 
of tire suit. Nor could the application made to the appellate Court be sustained un- 
der Order 22, rule 10, as the transfer in favour of the appellant was made prior to 
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the filing of that appeal and not during its pendency. This contention appears to 
be well-founded ; but that, however, does not conclude the matter. In our opinion, 
the application filed by the appellant falls within section 146 of the Civil Procedure 
Code, and she is entitled to be brought on record under that section. Section 146 
provides that save as otherwise provided by the Code, any proceeding which can be 
taken by a person may also be taken by any person claiming under him. It has 
been held in Sitharamaswami v. Lakshmi Marasimha^, that an appeal is a proceeding 
for the purpose of this section, and that further the expression “claiming under” is 
wide enough to include cases of devolution and assignment mentioned in Order 22, 
Tule 10. This decision was quoted with approval by this Court in Jugalkhhore 
Sarqfv, Raw Cotton Co., Ltd. % wherein it was held that a transferee of a debt on 
which a suit was pending was entitled to execute the decree which was subsequently 
passed therein, under section 146 of the Civil Procedure Code as a person claiming 
under the decree-holder, even though an application for execution by him would 
not lie under Order 21, rule 16, and it was further observed that the words “ save as 
otherwise provided” only barred proceedings, which would be obnoxious to some 
provision of the Code. It would follow from the above authorities that whoever is 
entitled to be but has not been brought on record under Order 22, rule 10, in a 
pending suit or proceeding would be entitled to prefer an appeal against the 
decree or order passed therein if his assignor could have filed such an appeal, there 
being no prohibition against it in the Code, and that accordingly the appellant as 
an assignee of the second respondent of the mortgaged properties would have been 
entitled to prefer an appeal against the judgment of P.B. Mukherji, J. 

It is next contended that section 146 authorises only the initiation of any proceed- 
ing and that though it would have been competent to the appellant to have preferred 
an appeal against the judgment of P.B. Mukherji, J., she not having done so was 
not entitled to be brought on record as an appellant to continue the appeal preferred 
by the second respondent. We are not disposed to construe section 146 narrowly 
in the manner contended for by counsel for the first respondent. That section was 
introduced for the first time in the Civil Procedure Code, igo8, with the object of 
facilitating the exercise of rights by persons in whom they come to be vested by de- 
volution or assignment, and being a beneficent provision should be construed liberal- 
ly and so as to advance justice and not in a restricted or technical sense. It has 
been held by a Full Bench of the Madras High Court in Muthiah Chettiar v. Govinddoss 
Krishnadoss^, that the assignee of a part of a decree is entitled to continue an execution 
application filed by the transferor-decree-holder. Vide also Moidin Kutty v. Dorai- 
swami^. The right to file an appeal must therefore be held to carry with it the right 
to continue an appeal which had been filed by the person under whom the applicant 
claims, and the petition of the appellant to be brought on record as an appellant in 
Appeal No. 152 of 1955 must be held to be maintainable under section 146. 

It remains to consider whether, on tlie merits, there should be an order in 
favour of the appellant. Of that, wc have no doubt whatsoever. The proceed ings 
in ^vhich she seeks to intervene arise in execution of a mortgage decree. She has 
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purchased the properties comprised in. the decree for Rs. 60,000 under a covenant 
that they are free from encumbrances. . And after her purchase, the first respondent 
has started proceedings for sale of the properties, nearly 18 years after the decree had 
been passed. The appellant maintains that the execution proceedings, are barred 
by limitation, and desires to be heard on that question. It is true that P.B. Mukherji, 
J., has rejected this contention, but a reading of his judgment shows — and that is 
what he himself observes — that there are substantial questions of law calling for deci- 
sion. Even apart from the plea of limitation, there is also a question as to the 
amount payable in discharge and satisfaction of the decree obtained by the first 
respondent in Suit No. 158 of 1935. Both the respondents claim that they have set- 
tled it at Rs. 1 7,670. But it is stated for the appellant that under the decree which is 
sought to be executed the amount recoverable for principal and interest will not 
exceed Rs. 6,000. In the affidavit of Sanjit Kumar Ghose, dated December 20, 1956, 
filed on behalf of tlie first respondent, particulats are given as to how the sum of 
Rs. 17,670 was made up. It will be seen therefrom that a sum ofRs. 7,200 is claimed- 
for interest upto March 8, 1 956, calculating it not at the rate provided in the final 
•decree but at the contract rate. Then a sum of Rs.' 5,000 is included as for costs 
incurred by the mortgagee in suits other than Suit No. 158 of 1935 and in proceed- 
ings connected therewith. The appellant contends that the properties in her hands 
could, under no circumstances, be made liable for this amount. A sum of Rs. 1,750 
is agreed to be paid for costs in the sale reference, in the proceedings before P.B. 
Mukherji, J., and in Appeal No. 1 52 of 1955. Asks the appellant, where is the settle- 
ment in this, and how can it bind me ? It is obvious that there are several substantial 
questions arising for determination in which the appellant as purchaser of the pro’ 
perties is vitally interested, and indeed is the only person interested. As a purchaser 
pendente llte, she', will be bound by the proceedings taken by the first respondent in execu- 
tion of her decree, and justice requires that she should be given an opportunity to 
protect her rights. 

We accordingly set aside the order of the Court below, dated August 6, 1956 
and direct that the appellant be brought on record as addition'al appellant in Appeal 
No. 152 of 1955. Sudhir Kumar Mitter, the appellant now on record, has 
dropped the fight with the first respondent, we conceive that no embarrassment will 
result in there being on record two appellants with conflicting interest. But, in any 
event, the Court can, if necessary, take action suo molu either under Order i, rule 
10 or in its inherent jurisdiction and transpose Sudhir Kumar Mitter as second res- 
pondent in the appeal, as was done in In re Mathews Oates v. Mooney'^, and Vanjiappa 
Goundan v. Annamalai Cheitiar^. As for costs, the appellant should, in terms of the 
order of this Court granting her leave to appeal, pay the contesting respondent her 
costs in this appeal. The costs of and incidental to the application in Appeal No. 
152 of 1955 the High Court will abide the result of that appeal. 

Order set aside: Appellant directed to be brought on record. 


i. L.R. (1905) 2 Ch. 460. 


a- (1939) a M.L.J. 551. 
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Present : — N. H. Bhagwati, J . L. Kapur, and P. B. Gajendragadkar, JJ. 
Kashinath Sankarappa Wani . . Appellant* 

■ V. 

New Akot Cotton Ginning & Pressing Co., Ltd. . . Respondent. 

Limitation Act {IX of igo8), ArUcle 6o — Applicabiht) — Suit on foot of a deposit receipt for a fixed period — 
No agreement, express or implied, to pay on demand — Section ig — Acknowledgment — Reference to past Ixabxlity 
No connection wxth the suxt claim — If sufficient — Section 14 — Applicability — Prior proceedings not brought 
on record — Requirements of section not shown to be satisfied. 

Commercial Documents Evidence Act {XXX of xggg), section 3 — Copy of the balance-sheet of a company 
certified by the Registrar of Companies — Admissibility — Presumption under sub-section {b) — Scope of. 

The claim of the appellant in the suit giving rise to the appeal was for recovery of Rs. i,03,g88 
due on the footing of a deposit receipt granted by the respondent in lg40, and the suit instituted on 
1 6th June, ig44, was alleged to be saved by the cause of action arising on 17th May, ig4i, the date of 
demand on the respondent and the Court being closed on 17th May, 1Q44, section 4 of the Limitation 
Act applied. Reliance was also placed on (1) the resolution of the Board of Directors on 20th May, 
ig4i, (2) and the balance-sheet of the Company for the year ig4o-4i. 

He further relied on an application by him on i6th June, ig4i, under section 162 of the Com- 
panies Act to liquidate the respondent company which was, however, dismissed on i6th June, ig44. 
The trial Court dismissed the suit as barred and the High Court confirmed that dismissal. On appeal: 

Held : — ^The deposit receipt sued on (Exhibit P.) evidenced a deposit of Rs. 79,5ig-i2-9 for 
12 months from ist August, 1939 to 31st July, 1940 and contained a note, on the reverse that interest 
would cease on the due date of the agreement put forward by the appellant that the moneys, subject, 
matter of the deposit receipt, were payable only on demand and so the cause of action arose on t7th 
May, 1941, the date of demand (under Article 60 of the Limitation Act) is negatived by the very' terms 
of the receipt aforesaid. The course of dealings for the prior 25 years and more also negatived such 
a contention, for it appears from the record that the deposit receipts granted to him from time to time, 
every one of which was for a definite period and contained a similar note on the reverse as in Exhibit 
P-i. The Courts below were therefore right in coming to the conclusion that there was no agreement, 
express or implied, of the kind set up and that the amount became due and payable on 31st July, 1940. 

The contents of the resolution of the Board of Directors of the re^ondent company on 20th May, 
1941, relied on for saving limitation referred only to a past liability of the Company to the appellant 
in 1936 and there is nothing therein which could by any stretch be construed as referring to the lia- 
bility of the Company to him under deposit receipt (Exhibit P-i). Tliough our attention tvas drawn 
to the deposit receipts passed by the company in his favour on 30th May, 1935, i8th October, 1936 
and 30th November, 1938, each of which was forRs 47,500, no connection was, ho\\e\cr, established 
between them and the subject-matter of the deposit receipt (Rxliibit P-i) for Rs. 79,519-12-9 and 
in the absence of such connection established, the appellant could not avail himself of the alleged 
acknowledgment of liabilit)- contained in the resolution, c\cn if it could per chance be construed 
as an acknowledgment of a subsisting liability. 

Under section 3 of the Commercial Documents Evidence Act (XXX of 1939) the copy ccitificd 
by the Rcgistrai of Companies of the balance-sheet of a company is admissible in evidence. The 
rejection of the same by the High Court on a consideration ofscctions 65 and 74 (2) of Evidence Act 
was wrong and the doctiment has notv to be admitted. 

No oral evidence to prove the balance-sheet was let m. Under section 3 {b) of the Act (XXX 
of 1939) High Court is not bound to raise any presumption as to the balance-sheet having 
been duly made by or under the appropriate authority or in regard to the accuracy of the statemcni 


♦Civil Appeal No. 77 of 1954. 
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contained therein . In view of the factions of the Company at the relevant time and the balance-sheet 
not having been passed at the meeting of the directors on 27th April, 1941 or at the second meeting 
called for on 17th May, 1941 or at the adjourned meeting on 20th May, 1941 and where the general 
meeting of the shareholders called for the purpose on 16th November, 1941 to be adjourned to 
the next day and on that day the shareholders present refused to pass the same, and it was not until 
30th December, 1941, that the rival faction met and passed the accounts but this meeting merely pur- 
porting to be the continuation of the meeting adjourned on 17th May, 1941 which is irregular, under 
such circumstances, it could not be urged that the balance-sheet was duly passed. The High Court 
would have been perfectly justified in not drawing the presumption in regard to the balance-sheet 
having been duly made, etc., even if it had omitted the document. This alleged acknowledgment 
also is of no avail to the appellant. 

In regard to section 14 of the Limitation Act sought to be relied on by tltc appellant the short 
answer is that the liquidation proceedings had not been filed in the Court below and there is nothing 
to show that the requirements of the section are satisfied. 

Appeal from the Judgment and Decree, dated the 25th August, 1949, of the 
former Nagpur High Court in First Appeal No. 91 of 1945 arising out of the Judg- 
ment and Decree, dated the 31st July, 1945, of the Court of Second Additional 
District Judge, Akola in Civil Suit No. 7-B of 1944. 

C. B. Agarwala, Senior Advocate {Ratnaparkki, A. G., Advocate, with hini), for 
Appellant. 

Veda Vyasa, Senior Advocate {Ganpat Rat, Advocate, with him), for Respondent. 

The Judgment of the Court was delivered by 

Bhagwati, J. — ^This appeal with a certificate under section 109 (c) read with 
section 110 of the Code of Civil Procedure (V of 1908) is directed against the 
judgment and decree passed by the Nagpur High Court dismissing the appeal of the 
appellant and confirming the dismissal of his suit by the learned Second Additional 
District Judge, Akola. 

The appellant, who was the plaintiff in the trial Court filed in the Court of the 
First Additional District Judge, Akola, Civil Suit No. 2-B/7-B of 1944 against the 
respondent, a limited company incorporated under the Indian Companies Act of 
1882, which owned a Ginning and Pressing Factory and carried on business of 
ginning and pressing cotton at Akot in District Akola. 

The appellant alleged that he was one of the creditors of the company which 
used to borrow money from him for about 35 years past. He claimed to have acted 
as Banker of the company and the sums borrowed from him were entered in the 
account books of the company in two khatas, one known as cuiTent account or 
“chain khata” and the other described as "fixed deposit khatd”. An account used to be 
made up at the end of every year and the amount found due at the foot of the account 
was entered in tire balance-sheet of the company which was adopted at the Annual 
General Meeting of the Company. Deposit receipts also used to be passed for the 
amounts standing in the fixed deposit khata from time to time and at the end of the 
year ending July, 1939, a sum of Rs. 79,519-12-9 was found due by the company ta 
him on both these accounts. On January 15, 1940, the company passed a deposit 
receipt in his favour for this amount which he demanded from the company by his 
letters, dated May 10, 1941 and May 17, 1941. The company failed and neglected 
to pay the said amount with the result that he filed on June 16, 1944, a suit against the 
company for recovery of a sum of Rs. 1,03,988 made up of Rs. 79,519-12-9 for princi- 
pal and Rs. 24,468 as interest from August i, 1939 to January 15, 1944. 
s c T— 96 
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The claim as laid in the plaint was that all these amounts which had been 
borrowed by the company from him were payable on demand to be made by him 
as creditor and they were deposits with the company, but in order that the company 
may not be compelled to pay a big sum on demand, items in the current account were 
being transferred to the fixed deposit account from time to time. The amounts of 
these deposits being thus payable on demand the cause of action accrued to him on 
May 17, 1941, and limitation for the suit expired on May 17, 1944. But as the 
Courts were closed on that day, the suit was filed on the first opening day, i.e., June 
16, 1944, and limitation was therefore saved by section 4 of the Limitation Act. 
He also relied upon the acknowledgments of his debt made by the company in 
(a) the resolution passed by the Board of Directors on May 20, 1941, (b) the balance- 
sheet of the company for the year 1940-41, dated October 10, 1941, and for the years 
1941-42 and 1942-43, and (c) the entry in the khata of the plaintiff in the books of 
the company made on or about July 31, 1941, and signed by the Chairman of the 
Company. He further relied upon an application made under section 162 of the 
Companies Act to liquidate the company on June 16, 1941, which application was 
however dismissed by the Court on June 16, 1944, stating that as he was bona fide 
prosecuting this application for the same relief as claimed in the suit and as the Court 
was unable to entertain the applicaion because the debt was disputed by the com- 
pany, he was entitled to deduct from the period of limitation, the time spent by him 
under section 14 of the Limitation Act. 

This claim of the appellant was contested by the respondent mainly on the 
ground that the suit was barred by the law of limitation. Both the Courts below 
negatived his claim. The trial Court dismissed his suit and the High Court, on 
appeal, dismissed his appeal and confirmed the dismissal of his suit by the trial Court; 
hence this appeal. 

The only question which arises for our consideration in this appeal is whether 
the appellant’s suit was barred by limitation. The appellant, in the first instance 
relied upon the deposit receipt which was passed by the company in his favour on 
January 15, 1940. This receipt (Exhibit P-i) evidenced a deposit ofRs. 79,5 19- 12-9 for 
12 months from August i, 1939 to July 31, 1940, and the amount at the foot thereof 
became due and payable by the respondent to him on July 3 1 , 1 940. The appellant, 
however, sought to extend the commencement of the period of limitation to May 1 7, 
1941, on the ground that the monies, the subject-matter of that deposit receipt, were 
payable to him on demand, that such demand was made by him on May 17, 1941, 
and that therefore that was the date for the commencement of the period of limitation. 
No express agreement in this behalf could be proved by him nor could an agree- 
ment be implied from the course of dealings between him and the company for the 
period of 25 years during which the dealings continued between the parties. As a 
matter of fact, such an agreement, either express or implied, was negatived by the 
very terms of the deposit receipt which, apart from mentioning that the monies were 
received by the company as deposit for 12 months from August i, 1939 to July 31, 
1940, contained on the reverse a note that interest would cease on due date. This 
was sufficient to establish tliat the amount due at the foot of the deposit receipt be- 
came due and payable on the due date mentioned therein and that theie was no 
question of the amount being payable at any time thereafter on demand being made 
in this behalf by the creditor. The course of dealings between the parties also 
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Tiegatived any such agreement because it appears from the record that such deposit 
xeceipts were passed by the company in his favour from time to time, each of such 
receipts being for a fixed period in the same terms as the deposit receipt in question and 
the receipts containing similar notes on the reverse that interest would cease on 
•due date. Both the Courts below were therefore right in coming to the conclusion 
that there was no agreement of the kind put forward by the appellant that the monies 
•due at the foot of the deposit receipt in question were re-payable on demand and that 
monies due at the foot thereof became due and payable by the company to him on 
July 31, 1940. 

The next question to consider is whether the bar of limitation which set in 
on July 31, 1943, was saved by reason of the circumstances' set out in the plaint for 
avoidance of the same. Out 'of the three acknowledgments of debt pleaded by the 
-appellant the third was abandoned by him in the course of the hearing and the only 
two acknowledgments which were pressed were (a) the resolution passed by the 
Board of Directors on May 20, 1941, and {b) the balance-sheet of the company for 
the year 1 940-41 , dated October i o, 1 941 . It may be noted that he made no attempt 
■at all to prove the balance-sheets of the company for the years 1941-42 and 1942-43. 

In regard to the resolution passed by the Board of Directors on May 20, i94i> 
the position is that at that meeting one Pandurang Narsaji Hadole, who was one of 
the Directors of the company, made a reference to a proposed settlement of the claim 
•of the appellant for a sum of Rs. 67,939 as found due at the end of July, 1936, which 
had been resolved upon by the Board of Directors on December 22, 1936, but had 
not been accepted by the appellant. The resolution then requested the appellant 
to inform the company again if even then he was prepared to abide by the terms of that 
proposed settlement which would be placed before the general meeting of all the 
shareholders of the company if a reply was received from him in the affirmative. 

This resolution of the Board of Directors was alleged by the appellant to be an 
acknowledgment of a subsisting liability in regard to the debt due by the company to 
him at the foot of the deposit receipt in question. We do not see how it could ever 
be spelt out as such acknowledgment. The contents of the resolution only referred 
to a past liability of the company to the appellant and there was nothing therein 
which could by any stretch be construed as referring to the liability of the company, 
to him at the foot of the deposit receipt, dated January 15, 1940. Our attention was 
drawn to the deposit receipts which had been passed by the company in favour of the 
appellant on May 30, 1935. October 18, 1936, and November 30, 1938, each'of which 
was for a sum of Rs. 47,500. No connection was, however, established between the 
sum of Rs. 47,500, the subject-matter of these receipts, and the sum ofRs. 79,519-12-9, 
the subject-matter of the deposit receipt in question and in the absence of any such 
•connection having been established the appellant could not avail himself of the 
alleged acknowledgment of liability contained in the resolution of the Board of 
Directors dated May 20, 1941, even if it could perchance be construed as an acknow- 
ledgment of a subsisting liability. This resolution of the Board of Directors dated 
May 20, 1941, could not, tlierefore, avail the appellant as an acknowledgment of 
his debt. 

In regard to the balance-sheet of the Company for the year 1940-41 dated Octo- 
ber 10, 1941, it is to be noted that, even though the appellant applied before the 
trial Court for filing the balance-sheet of 1940-41 on April 28, 1945, he expressly 
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stated that he did not want to adduce any oral evidence to prove it. He was, how- 
evei, allowed to file the same. But it was realised later that the balance-sheet did not 
prove itself and he therefore made another application on July 1 1, 1945 for permission 
to file a copy from the Registrar of Companies and contended that this proved itself. 
This document was, however, rej'ected by the trial Court as filed too late. When 
the appeal came up for hearing before the High Coimt, it was contended on behalf 
of the appellant that the copy which was adduced from the office of the Registrar 
was admissible in evidence but that evidence was rejected by the High Court on 
a consideration of sections 65 and 74 (2) of the Evidence Act. The attention of 
the High Court was evidently not drawn to the Commercial Documents Evidence 
Act (XXX of 1939) which has amended the Law of Evidence with respect to certain 
commercial documents. Section 3 of that Act enacts that : 

“ for the purposes of the Indian Evidence Act, 1872, and notwithstanding anything contained 
therein, a Court : 

(°) 

(b) may presume, within the meaning of that Act, in relation to documents included in Part 
II of the Schedule : — 

That any document purporting to be a document included in Part I orPart II of the Schedule, 
as the case may be, and to have been duly made by or under the appropriate authority, was’so made 
and that the statements contained therein are accurate.” 

Item No. 2 1 in Part 11 of the Schedule mentions : — 

" Copy, certified by the Registrar of Companies of the Balance-Sheet, Profit and Loss Account, 
and audit report of a company, filed widi the said Registrar under the Indian Companies Act, 1913, 
and the Rules made thereunder.” 

If the attention of the High Court had been drawn to this provision of law, 
we are sure, it would not have rejected the copy of the balance-sheet obtained by 
the appellant from the office of the Registrar of Companies. We are of the opinion 
that the copy should have been admitted in evidence and we do hereby admit the 
same. 

The appellant contends that that balance-sheet tvhich was signed by the 
Directors contained an acknowledgment of tlie debt due by the company to the 
appellant for the sum of Rs. 67,939 as and by way of fi.xed deposit and that was 
sufficient to save the bar of limitation. The question therefore arises whether 
any presumption can be raised as regards the balance-sheet having been duly made 
by or imder the appropriate authority or in regard to the accuracy of the state- 
ment contained therein under section 3 (i>) of the Commercial Documents Evidence 
Act (XXX of 1939.) 

It is to be noted that this presumption is not compulsor>' as in the case of sec- 
tion 3 (a) of the Act ; it is discretionary with the Court. The difficulty in the way 
of the appellant here is however insuperable because we find that there were factions 
in the company at or about the relevant time. A director’s meeting was held on 
April 27, 1941, and the resignation of the appellant as the Chairman was accepted 
and another person was appointed in his place. A second meeting was called for 
on May 17, 1941, but it had to be adjourned for want of a quorum. The adjourn- 
ed meeting was held on May 20, 1941, but no balance-sheet was passed at that 
meeting. There is nothing on the record to show that there was another meeting 
of the Board of Directors for passing the balance-sheet of the company for the year 
1940-1941. A general meeting of the share-holders was called for November 16, 



CHINTAMAN RAO V. STATE OF M.P. 


753 


1958] 

1941, to pass the balance-sheet. This also had to be adjourned to the following 
day for want of a quorum. At the adjourned meeting the shareholders then present 
refused to pass the accounts and it was not till some five weeks later, namely on 
December 30, 1941, that the rival faction met and passed the accounts. But this 
meeting only purported to be a continuation of the meeting which had to be ad- 
journed for want of a quorum and that clearly was irregular because the adjourned 
meeting had to be called within twenty-four hours. It did not purport to be 
fresh meeting convened after due notice, etc. Under the circumstances, it could 
not be urged that the balanc'e-sheet was duly passed. 

Even if the attention of the High Court had been drawn to the pro .ons of 
section 3 {b) of the Commercial Documents Evidence Act (XXX of j it would 
have been perfectly justified in not raising the presumption in rega j the balance- 
sheet having been duly made by or under the appropriate autho .ty and in regard 
to the accuracy of the statement contained therein. We are, therefore, of the opinion 
that this alleged acknowledgment also is of no avail to the appellant. 

In regard to section 14 of the Indian Limitation Act which was sought to be 
relied upon by the appellant, it may be shortly stated that the liquidation 
proceedings had not been filed in the Courts below and there is nothing to show 
that the requirements of section 14 were at all satisfied. No cogent argument 
has been advanced before us on behalf of the appellant which would induce us to 
hold that the conclusion reached by the High Court in this behalf was incorrect in 
any manner whatever. 

On all the grounds we have come to the conclusion that the appellant’s claim 
was clearly time-barred and the dismissal of his suit by the trial Court as well as 
the dismissal of his appeal by the High Court were in order. 

This appeal will therefore stand dismissed with costs. 

Appeal dismissed. 

SUPREME COURT OF INDIA. 

[Criminal Appellate Jurisdiction.] 

Present ; — ^B. P. Sinha, S. J. Imam and K. Subba Rao, JJ. 

Shri Chintaman Rao and another . . Appellants* 

V. 

The State of Madhya Pradesh . . Respondent. 

Factories Act {LXHI of 1948), sections 2 {1), 62, 63 and 92 — Sattedars of a bidi factory — Jf“ workers ” 
under section 2 (i) — ffon-inclusion in the Register prescribed tinder section 62 — Non-compliance with section 63 
as regards Sattedars and their servants — If punishable under section 92. 

The facts admitted or found by the High Court so far as they are relevant are as follows : 

Brijlal Manilal & Go., is a bidi factor)', the first appellant is its managing partner and the 
second is its active manager. The management issues tobacco, and sometimes bidi leaves also to 
independent contractors, “ Sattedars” who for a consideration, in their own factories or by an 
arrangement with third parties get the bidis made j the Sattedars collect and take the bidis either 
by tlicmsclves or through their coolies or workers engaged by them for being checked by the 
' tvorkers ’ of the factor)’. The bidis approved are separately packed by them or their coolies in 
bundles of 10 and 25 and taken by them in gauze trays to the tandiil and left there : tlie rejects, 
■* chhaut ', arc again rcbundled and left at the factory. 

On gtlt December, 1952 at 5-30 p.m. the Inspector of Factories found nine persons (specified) 
in the factor)- and that seven of them packing the bidis in bundles of 10 and 25 and the 2 others carry- 
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ing them to the room in ‘ jali ’ for warming. They explained they came to the factory that day for 
delivering the rolled in bidis to the factory. While so the appellants were charged before the Magis- 
trate for contravention of the provisions of sections 62 and 63 of the Factories Act and were con- 
victed. In appeal the Additional Sessions Judge confirmed the convictions except for setting 
aside the conviction of first appellant for contravention of section 62. The Revision to the High 
Court, was dismissed and hence the appeal by Special Leave. 

Held : — The appellants could be held to have contravened the provisions of sections 62 and 
63 of the Factories Act (LXIII of 1948), if the nine persons found in the factory were ‘ workers 
as defined in section 2 (/) of the Act. 

Applying the test laid down in D.C. Works, Ltd.v. State of Saurashtra, (1957) S.G.J. 208 : (1957) 
S.G.R. 152, in the context of ‘workman’ under the Industrial Disputes Act — no reason why it should 
not be invoked or applied — it is not possible to hold that Sattedars in the instant case, having regard 
to the nature of the work undertaken by them and the terms of engagement, are ‘ workers ’ within 
the meaning of section 2 { 1 ) of the Act. The Sattedars are only independent contractors whose 
only obligation is to deliver bidis at the factory. 

A ‘worker’ under the definition in section 2 (/) of the Act means a person employed directly or 
through any agency which words indicate that the emplo>'ment is by the management ; in either case 
there is a contract of employment betiveen the management and the persons employed. Therefore 
if the Sattedars three out of the nine found in the factory were not “workers ” within the meaning 
of the Act, the others who were the coolies employed by the Sattedars on their own account — to 
enable them to fulfil their obligations to the factory — cannot be held to be ‘ workers ’ within the 
meaning of section 2 ( 1 ). 

As all the nine persons are not woikers the non-inclusion of their names m the Register of adult 
workers or the absence of any entries in regard to them in the said Register would not constitute an 
offence under section 92 of the Act. 

Dharangadbara Chemical Works v. State of Saurshtra, (1957) S.G.J. 208 : {1957) S.G.R. 52, relied. 

The State V. Jiwabhai, l-h-K. (i 953 ) Nag. 67. dissented. 

Provincial Government, C. P. and Berar v. Robinson, l.h.K. (1947) Nag. 43, distinguished. 

Appeal by Special Leave from the Judgment and Order, dated the i6th 
September, 1954, of the former Nagpur High Court in Criminal Revision No. 295 
of 1954, arising out of the Judgment and Order, dated the 8th March, 1954, of 
the Second Additional Sessions Judge at Sagar in Criminal Appeal No. 368 of 1953, 
against the Order, dated 5th August, 1953, of the Judge-Magistrate, Sagar, in 
Criminal Case No. 146 of 1953 ’ 

JV. C. Chatterjee, Senior Advocate {Rameshwar Nath, Advocate of Messrs. Rajinder 
Narain & Co. with him), for Appellants. 

I. N. Shroff, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Subba Rao, J. — ^This appeal by Special Leave is directed against the Order 
of the High Court of Judicature at Nagpur and raises the question of construc- 
tion of some of the provisions of the Factories Act (LXIII of 1948) (hereinafter 
referred to as the Act). Before posing the questions raised it would be convenient 
and useful at the outset to state the facts either found by tire High Court or 
admitted by the parties. 

Messrs. Brijlal Manilal & Company is a bidi factory situated in Sagar. The 
first Appellant, Chintamanrao, is the Managing Partner of the firm while the 
second appellant, Kantilal, is its active Manager. The Company manufactures 
bidis. The process of manufacture, so far as is relevant to the question raised, is 
carried out in two stages. 
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The llrst sta^c ; The raaiiageiaciit e:\tcrs into a contract witlt independent 
contractors, knotNTi ns Snttcdnrs, for tlic supply of bidis locnlly. The cioctnnents- 
cinbod\'ing tite terms of the contract entered into by the Sattednrs tvene not pro- 
duced in the case. But the terms of tltc contract arc not in dispnte. The hlannge- 
inent supplies tobacco to the Sattedars and in some cases bidi Icat'es. Some of 
the Sattedars maint.tin a small factotp tchcre titcy get bidts mannihcrared by en- 
gaging coolies. Odiers give tobacco and bidi leaves to ontsidens who prepare, bidis 
in their hoitses. After bidis arc rolled in, the Sattedars collect the bidis so ramnt- 
facrured and take tiiem to die factorj- directly or through coolies where they are 
sorted and clieckcd by tiie vcorkers in die factory. The selected or approved 
bidis are separately packed in bundles of to and cj and taken by the Sattedars 
or die coolies in ganre trap to and left diere. The rejected bidis, commonly 
known as ' dihaiit ' are again rcbimdled by die Sattedars and delivered to die 
factor^'. Tlio inanageinent o.avs die Sa.ttedars die cost of the nianinacture of bidis 
after deducting diereirom die cost of tobacco supplied to diem. Tiiere.tfter die 
second stage of die process of the maiuiiactnre begins in die factorv*. It is carried 
out exclusiv'cly by die labourers cmplovTd in the factorva It consists of wurming 
of bidis to givn taste, wrapping them in tissue papers., labelling and finally bnndlmg 
them in the. ' Tudas The ftuished product is then nvarketed. From die afore- 
said description of the dual process of nianufactiire of bidis it is niaiiifest diat a 
Sattedar is only au independent contractor, who nndcraikes to do a specitic job 
of work, :.f., the supply of bidis. directly or indireedy diroughlus coolies, by manu- 
facturing them either in his ownfictorv' or by entrusting die work to diird p.u':ic5, 
at a price to be paid by die management after delivexv' and approv.vl. He (Sattedar! 
or his coolies neither work in the appellant's lactorv' nor are they subject to die 
supervision or control of die appellants. The coolies or the diird pairues.. to wliom 
the work of making of 'oidis is entrusted by die Sattedars are emphw'ed by the 
Sattedars and are paid by them. Xoiic of them works in die factory though diey 
bring bidis to the iaciorv- for delivery in accord.mee widi the terms of die centmet. 
It may also 'oc pointed out diat the factorx- emplov's workers W'ho arc unde:' the 
direct conuvl and supervision of the lactorv* managenicnt ;uid WTio attend to the 
second part of die process of mmiuhcuirc described al'ove. 

On December o, IQ52, Sri B. V, Desai, the Inspector of Factories. Madlivo. 
Pradesh, Xapur. visited the factorx- at 5-30 r.xi. ,\t the time of his inspection lie 
found the following persons in die ftictorv': 

I. Pirboksha. son of Amir, 
a. Abdul Sagir. son of Sk. Alam. 

Dc.viprasad., son of Uddmn. 

E.amshankar, son of Mulchand. 

Gopal; son of Mulcliand. 

Xirp.it. son of Bhagirath. 

Romcliand, son of Gy.m. 

Godrani, son of Lila. 

Q. Basodi. son of Gnhu 

Of the aforesaid persons. Deviprasad. Xirpat and Gotivam are Sattedars and 
the rest are coolies emplova'd by die, Sattedars. The Insp'ector found die iirst 
seven persons sorting out bidis and packing diem into 'tnindlcs of to .and in 
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the premises and the last two bringing the bidis to the room in jali for warming. 
The said facts are practically admitted by some of the aforesaid persons, who gave 
evidence in the case and they explained that they came to the factory on that day 
for delivering the bidis manufactured by them to the factory. 

Thereafter the Chief Inspector of Factories filed a complaint in the Court 
of the Judge-Magistrate, Sagar, against the appellants for violation of the provi- 
sions of sections 62 and 63 of the Act, under the former for failure to maintain the 
register of adult workers with all the prescribed entries duly filled in and under 
the latter for allowing the workers to work in the factory without making before- 
hand the entries of their attendance in the register of adult workers. The Judge- 
Magistrate, Sagar, held that the appellants contravened the provisions of the afore- 
said sections and on that finding convicted them under section 92 of the Act and 
directed them to pay a fine of Rs. 50 and Rs. 25 respectively. On appeal the Second 
Additional Sessions Judge, Sagar, confirmed the conviction of the second appellant 
for contravening the provisions of sections 62 and 63 but set aside that of the first 
appellant in regard to section 62 but confirmed the conviction for contravening 
section 63 of the Act. The Revision Petition filed by the appellants in the High 
Court of Judicature at Nagpur was dismissed. As aforesaid with Special Leave of 
this Court, this appeal was filed against the Order of the High Court. 

The conflicting contentions of the parties may briefly be stated. The learned 
counsel for the appellants contends that a Sattedar is an independent contractor, 
who undertakes to do a specific job of work for other persons without submitting 
himself to their control, and that he or his employee is not a worker within the 
definition of section 2 (1) of the Act and therefore the appellants are not under 
•duty to comply with the conditions of section 62 or 63 in respect of them. Whereas 
the learned counsel for the State argues that the definition of the ^vo^d ‘ worker ’ 
is comprehensive enough to take in all persons who work in the factory, whether 
employed by the factory or not. 

The answer to the question raised turns upon the construction of the relevant 
provisions of the Act. They read : 

Section 62. Register of adult workers— {i) The manager of cver>’ factory sliall maintain a regis- 
ter of adult workers, to be available to the Inspector at all times during working hours, or wlicn any 
ivork is being carried on in die factory, showing 

(a) the name of each adult worker in the factory ; 

(i) the nature of his work ; 

to) the group, if any, in which he is included ; 

(</) where his group works on shifts, the relay to which he is allotted ; 

(r) such other particulars as may be prescribed : 

Provided that, if the Inspector is of opinion that any muster roll or register maintained as part 
■of the routine of a factoiy gives in respect of any or all the workers in the factory the pai ticulars requir- 
•cd under this section, he may, by order in writing, direct that such muster roll or rrgistcr shall to 
the corresponding extent be maintained in pl.acc of, and be treated as, the register of adult workers in 
that factory. 

Section 63. Hours of tvork to correspond with notice under section Ci and register ut.der section G2. — No 
adult worker shall be required or allowed to work in any factory otherwise than m accordance with 
the notice of periods of work for adults displayed in the factory and the entries made before hand 
against his name in the rcgistei of adult woikers of the factory. 

Section 9a. General penally for ojfcnecs. — .Sa\e as is ollicrwi'c expressly protided in this Act and 
subject to the provisions of section 93, if in, or in respect of, any factory, there is any contratcnlicn 
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of any of the provisions of this Act or of any rule made thereunder or of any order in witing given 
thereunder, the occupier and manager of the factoiy shall each be guilty of an offence and punishable 
with imprisonment for a term which may extend to three months or vath fine which may extend to 
fivehimdredrupees or tvith both, and.if the contravention is continued after conviction, with a further 
fine which may extend to seventy-five rupees for each day on which the contravention is so continued. 

Section 2 { 1 ) ‘ worker ’ means a person employed, direcdy or through any agency, whether for 
wages or not, in any manufacturing process, or in cleaning any part of the machinery or premises 
used for manufacturing process, or in any other kind of work incidental to, or connected tsith, the 
manufacturing process, or the subject of tlie manufacturing process. 

Section 2 (m) “ factory” means any premises including the precincts thereof — 

(i) Whereon ten or more workers are working, or were working on any day of the preceding 
twelve months, and in any part of -which a manufacturing process is being carried on tritli the aid of 
power, or is ordinarily so carried on, or 

(ii) Whereon twenty or more workers are working, or were working on any of tlie preceding 

twelve months, and in any part of which a manufacturing process is being carried on witliout the aid 
of power, or is ordinarily so carried on, 

Section 2 (n) “occupier” of a factory means the person who has ultimate control over the affairs 
of the factory ” 

The gist of the aforesaid provisions relevant to the question raised may be stated 
thus : The Manager of a factory — factory is defined under the Act as the premises 
wherein a specified number of workers are working and in any part of which a 
manufacturing process is carried on, with or without the aid of power shall — ^maintain 
a register of adult workers working in that faetory, showing the necessary particulars 
mentioned in section 62 of the Act. No adult worker shall be required or aUowed 
to work in any such factory otherwdse than in accordance with the notice of periods 
of work for adults displayed in the factory and the entries made beforehand against 
his name in the register of adult workers of the factory. If there is any contravention 
of the said provisions, the occupier, who is defined as a person who has ultimate 
control over the affairs of the factory, and the manager are guilty of offences punish- 
able rmder the Act. 

Admittedly the names of the nine persons, stated supra, were not entered in the 
register of adult workers maintained by tlie factory. Neither any notice of the 
periods of work allotted to them was displayed in the factory nor any entries made 
beforehand against their names in the register of adult workers of the factory. The 
appellants, therefore, would have certainly contravened the pro-visions of the Act, 
if, in fact, the said persons were workers in the factory as defined under the Act. 

This takes us to the consideration of the definition of the term ' worker ’ under 
the Act. ‘ Worker ’ is defined to mean a person employed, directly or through 
any agency, whether for wages or not, in any manufactiuing process. It is and it 
cannot be disputed that the making of bidis is a manufacturing process. But is 
a Sattedar a person, ‘ employed ’ directly or through agency, within the meaning 
of tlie definition ‘ employed The concept of employment involves three in- 
gredients : (1) employer {2) employee and (3) the contract of employment. The 
employer is one who employs, i.e., one who engages the services of other persons. 
The employee is one who ivorks for another for hire. The employment is the con- 
tract *of service beUveen the employer and the employee ivhereunder the employee 
agrees to serve the employer subject to his control and supervision. Can it be said 
that a Sattedar is employed by the management of the factory to serve imder it ? 
There is a wcU understood distinction between a contractor and a workman 
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and between contract for service and contract of service. In Stroud’s Judicial 
Dictionary (Third Edition, Volume i, page 616) the distinction between a contractor 
and a workman is brought out in bold relief in the following manner ; 

“ Of course, every person who makes an agreement with another for the doing of work is a con- 
tractor, in a general sense ; but as useh in Workmen’s Compensation Act, 1897 (60 and 61 Viet., c. 37), 
section 4 ‘ contractor ’ and ‘ workman ’ ‘ have come to have a more restricted and distinctive mean- 
ing,’ and ‘ contractor ’ means ‘ one who makes an agreement to carry out certain work specified 
but not on a contract of service ’.” 

The same idea is repeated in a different terminology thus : 

“ A ‘ contractor ’ is a person who, in the pursuit of an independent business, undertakes to do 
specific jobs of work for other persons, without submitting himself to their control in respect to the 
details of the work ”. 

There is, therefore, a clear-cut distinction between a contractor and a workman* 
The identifying mark of the latter is that he should be under the control and supervi- 
sion of the employer in respect of the details of the work. This Court in Dhranga- 
dhara Chemical Works Ltd. v. State of Sawrashtra?-, in the context of the definition of 
“workman” under the Insustrial Disputes Act (XIV of 1947) made the following 
observations at page 157 : 

“ The essential condition of a person being a workman within the terms of this definition is that 
he should be employed to do the work in that industry, that there should be, in other words, an employ- 
ment of his by the employer and that thereshould be the relationship bettveen the employer and him 
as between employer and employee or master and servant. Unless a person is thus employed there can 
be no question of his being a workman within the definition of the term as contained in the Act.” 

Elaborating the point further, Bhagwati, J., who delivered the judgment on 
behalf of the Court proceeded to state : 

“ The test which is uniformly applied in order to determine the relationship is the existence of a 
right of control in respect of the manner in which tlie work is to be done.” 

After considering the case-law on the subject the learned Judge restated the princi- 
ple at page 160 thus : 

“ The principle which emerges from these authorities is that the prima facie test for tlie deter- 
mination of the relationship between master and servant is the existence of tlie right in tlie master 
to supervise and control the work done by the servant not only in tlie matter of directing what work 
the servant is to do but also the manner in which he shall do his work, or to borrow the words of 
Lord Uthwatt, at page 23 in Mers^ Docks and Harbour Board v. Coggins & Griffith {Liverpool) Ltd., and 
another^, ‘ The proper test is whether or not the hirer had authority to control the manner of 
execution of the act in question. 

After noticing the subsequent trend of decisions wherein it is observed that the lest 
of control is not one of universal application, the learned Judge expresses his view 

thus : 

“ The correct method of approach, therefore, would be to consider whether having regard lo 
the nature of the work there was due control and supervision by the employer ” 

There is no reason why the test laid down by this Court in the context of the 
definition of ‘workman’ under the Industrial Disputes Act of 1947, cannot be in- 
voked or applied for ascertaining whether a person is a ‘worker’ under the Act. 
If tlie test be applied it is not possible to hold that Sattedars in the present case, 
having regard to tlie nature of tlie work undertaken by them and the terms wlierc- 
under their services were engaged, are ‘ivorkers’ within the meaning of the defini- 
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tion under the Act. It has been established in the present case that the Sattedar is 
only an independent conti'actor and the agreement bet\veen'the management and 
the Sattedar is only that the Satterdar should receive tobacco from the management 
and supply them rolled in bidis for consideration. He is not under the control 
of the factory management and he can manufacture bidis wherever he pleases. It 
is immaterial to the management ^vhether he makes the bidis in his o^^'n factory or 
distributes tobacco to different individuals for making bidis under a separate agree- 
ment entered into by him with them. The management cannot regulate the manner 
of discharge of his work. His liability is discharged by his supplying bidis and delive- 
ring them in the factory. The terms of the contract between the management and 
the Sattedar, as disclosed in the evidence, do not enjoin on the latter to' work in the 
factory. His only obligation is to deliver bidis at the factory. That would be an 
obligation imposed on any contractor who undertakes to supply and deliver the 
goods to the other party. We, therefore, hold that the Sattedars in this case were 
not employed by the management as workers but were only independent contractors 
who performed their part of the contract by making bidis and delivering them at the 
factory. 

If the Sattedars, i.e., tliree out of the nine persons found at tlie factory, wtve 
not workers within the meaning of the Act, can it be said that tlie other persons, 
who were coolies employed by the Sattedars to enable them to keep up tlieir con- 
tract witlr the management of the factory, were workers as defined under the Act ? 
A ‘worker ’ under the definition means a person employed, directly or through any 
agency. The words ‘directly or through any agency’ indicate tliat the employment 
is by the management directly or through some kind of employment agency and in 
either case there is a contract of employment betNveen the management and tlie 
persons employed. Admittedly the coolies were not employed by the management ; 
there was no privity of contract between them and tlie management. It is not dis- 
puted tliat the coolies tvere not employed by the Sattedars for or on behalf of tlie 
management of the factory. They ^vere employed by the Sattedars on their own 
account and they paid tliem for the work extracted from tliem. On the aforesaid 
facts it is obvious that the coolies were not employed by the management directly 
nor were they employed by the management through the agency of Sattedars. If 
so, it follows that coolies employed by the Sattedars are not workers ndthin the 
meaning of the definition in the Act. 

The evidence discloses a third category of persons ^vho took some part in the 
manufacturing process of bidis. They were the persons to whom the Sattedars 
distributed tobacco for making bidis in their respective homes. It does not appear 
from the evidence tliat any one of the nine persons found in the factory belongs to 
that category. That apart those persons cannot, in any sense of the term, be called 
the persons employed by the management directly or through any agency. 

That that should be the construction of the provisions of section 2 (/) of the Act 
is reinforced by otiier relevant provisions of the Act. Chapter 6 is headed “Working 
Hours of Adults.” Section 51 prescribes the weekly hours of work for a ts'orker. 
Section 52 prorides tliat no adult worker shall be required or allowed to work in a 
factoty on the first day of the week and if he is made to work on that day for the 
substitution of anotlier holiday in its place. . Section 53 gives compensatoiy holiday 
to a ivorker who is made to work on a regular holiday. Section 54. fixes the daily 
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hours of work and section 55 intervals for rest. Section 56 limits the spreadover of 
period of work for an adult worker to io| hours in a day, including the intervals for 
rest. Sections 57, 58, and 59 deal with night-shifts, prohibition of overlapping shifts 
and extra wages for overtime. Section 60 prohibits double employment, i.e., employ- 
ment of the same worker in a factory on any day on which he has already been work- 
ing in any other factory. Section 61 enj'oins on the management of the factory to 
display and maintain the notice of periods of work for adults, showing clearly for every 
day the periods during which the adult workers may be required to work and directs 
that the said notice shall be such that the workers working for those periods would 
not be working in contravention of any of the provisions of sections 51, 52, 54, 55, 56 
and 58 of the Act. Section 62, for breach of which provisions the prosecution was 
launched in the present case, imposes a duty on the manager of every factory to 
maintain a register of adult workers, showing the name of each adult worker in the 
factory, the nature of his work, the group, if any, in which he is included, where his 
group works on shifts, the relay to which he is allotted and such other particulars as 
may be prescribed. Section 63 directs that the hours of work of an adult worker 
should correspond with the particulars given in the notice under section 61 and the 
register under section 62. Section 92 constitutes the contravention of any of the 
provisions of the Act or any rules made thereunder^an offence punishable with im- 
prisonment or fine or with both. The scheme of the aforesaid provisions indicates 
that the workmen in the factory are under the direct supervision and control of the 
management. The conditions of service are statutorily regulated and the manage- 
ment is to conform to the rules laid down at the risk of being penalised for derelic- 
tion of any of the statutory duties. The management obviously cannot fix the work- 
ing hours, weekly holdidays, arrange for night-shifts and comply with other statu- 
tory requirements, if the persons like the Sattedars, working in their factories and 
getting their work done by others or through coolies, are workers within the meaning 
of the Act. It is well-nigh impossible for the management of the factory to regulate 
their work or to comply with the mandatory provisions of the Act. The said provi- 
sions, therefore, give a clear indication that a worker under the definition of the Act 
is a person who enters into a contract of service under the managment and does not 
include an independent contractor or his coolies or servants who are not under the 
control and supervision of the employer. / 

There is a conflict of decisions between the Allahabad and the Nagpur High 
Courts on the construction of section 2 (/) of the Act. A Divisional Bench of the 
Nagpur High Court in Provincial Government, Cenltal Provinces and Berar v. Robinson^, 
considered the scope of the definition of the word ‘worker’ in the Factories Act. 
There the facts were ; On November 10, 1943, ^ battery of boilers was being 

erected on the premises of the Jubbulporc Electric Supply Co., in order to supply 
energy to the New Ordnance Factory at Khamaria. The work of erection was entrus- „ 
ted to Messrs. Babcock and Wilcox of Calcutta. The persons who were employed 
by Messrs. Babcock and Wilcox were found working in the premises of the Electric 
Supply Co., in contravention of the provisions of the Factories Act. The question 
was u’hethcr the employees of an independent contractor were workers as defined 
under section 2 (/) of the Act. Pollock, J., who delivered the judgment of the 
Division Bcncli stated, at page 44 thus : 
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“'The definition of ‘ worker ’ is a very wide one, and it is wide enough, in our opinion, to include 
persons employed in repairing machinery or putting up new machinery, even if such a machinery 
is -not in actual use at the time.” 

It may be noticed that no contention was raised in that case that the persons found 
in the factory were not the employees of Jubbulpore Eleetric Supply Co. The 
only question raised and deeided was whether the persons employed in repairing 
the machinery or putting up new machinery were persons engaged in any manufactu- 
ring process or any work incidental to or connected with it. The question now 
raised was not before the learned Judges and therefore there was no occasion for 
them to express any opinion thereon. The fact that if this question was raised and 
decided in the way we did, the conclusion of the learned Judges would have been 
different cannot make the said decision an authority on a point not raised or 
decided upon by the learned Judges. 

Another Bench of the Nagpur High Court in Tim State v. Jiwabhai^, gave a 
wide connotation to the word “employed” under section 66 (i) (b) of the Factories 
Act. The learned Judges observed that the word “employed”, in their opinion, 
did not only connote employed on wages but also being occupied or engaged in some 
form of activity. If the learned Judges meant by that observation that if a person is 
found engaged in some form of activity in a factory, irrespective of whether there 
was any contract of employment or not between him and the employer, he is a 
worker, we should express our respectful dissent from the said observation. But on 
the other hand, if they had only emphasized on the fact, which is obvious from the 
provisions of section Q (Z), that the employment need not be for wages, the state- 
ment is unobjectionable. 

The decision in State v. Skri Krishna Prasad Dar^, need not be considered in de- 
tail as the learned Judges therein accepted the same interpretation that we have 
placed on the provisions of section 2 (Z) of the Act and came to the conclusion, 
on the facts of that case, that the persons therein were workers of the factory. 

We, therefore, hold that neither tlie Sattedars nor the coolies found by the Ins- 
pector to be working in the factory were workers, as they were not employed by the 
factory. 

As they were not workers, the non-inclusion of their names in the register of 
adult workers or the absence of any entries in regard to them in the said register 
would not constitute an offence under section 92 of the Act. 

Before leaving this case we would like to make one observation. Our decision 
is not intended to lay down a general proposition that under no circumstances a 
Sattedar can be considered to be a worker within the meaning of its definition in the 
Act. Whether a particular person, under whatever designation he may be known, is 
a worker or not under the Act depends upon the terms of the contract entered into 
between him and the employer. In the case before us no attempt has been made 
by the prosecution to establish that the Sattedars were employed by the management 
for doing work in the factory. The uncontradictcd evidence is that they were inde- 
pendent contractors who came to the factory to deliver the bidis or sent their coolies 
to do the same. Our decision is, therefore, confined to the facts of this case. 

r~ — — - — 

1. I.L.R. (1953) Nag. 67. 


2. A.I.R. 1954 All. 44. 



762 


THE SUPREME COURT JOURNAL. 


[VoL. X 


In the result we allow the appeal and set aside the convictions of the appellants 
under section 92 of the Act and the sentences imposed upon them. The fines if 
paid, will be refunded. 

Appeal allowed : Conviction set aside. 
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Present : — ^B. P. SiiraA, S. J. Imam and K. Subba Rao, JJ. 

Kanaiyalal Chandulal Monim . . Appellant^ 

V. 

Indumati T. Potdar and another . . Respondents. 

Bombay Rents Hotel and Lodging House Rates Control Act {LVII of section — Construction — 

“ Enjoyed by the tenant ”, meaning of — Essential ingredients of the offence under subsection (i). 

The provisions ofscction 24 (x) to (3) ofBombay Act (LVII of 1947) are of an exceptional charac- 
ter providing for extraordinary remedies ; such remedies are inroads upon the landlord’s freedom 
of action and have to be construed strictly in accordance with the words actually used by the legisla- 
ture and they cannot be given an extended meaning. The provisions of section 24 have to be construed 
as a whole. 

The expression “enjoyed by the tenant” in sub-section (i), on an examination of the terms of 
sub-section (3), clearly imports ‘ recent enjoyment ’ until the supply was cut off and not enjoyment 
in the ‘ remote past ’ irrespective of the consideration when the said Act came into force. 

The essential ingredients of the offence created by sub-section (i) are {a) cutting off or with- 
holding an essential supply and {b) that the tenant should have been in enjoyment of it at some time 
when the Act came into force. 

In the instant case the tenant has not shown that she was in enjoyment of the amenity of supply 
of municipal tap water after the Act came into force and as it is one of the two essential ingredients 
for the application of the section the offence has not been brought home to the appellant landlord. 

Appeal by Special Leave from the Judgment and Order, dated the 22nd April, 
1955, of the Bombay High Court in Criminal Revision Application No. 449 of 1955, 
arising out of the Judgment and Order, dated the 24th March, 1 955, of the Court of 
the Presidency Magistrate Seventh Court, Dadar, Bombay, in case No. 215/S of 

1955- 

Rameshwar Nath, S. JV. Andley and J. B. Dadachanji, (Advocates of Messrs. 
Rajinder Narain & Co.), for Appellant. 

T. Satyanarayan, Advocate, for Respondent No. i. 

JV. S. Bindra, Senior Advocate (R. H. Dhebar, Advocate, with him), for Respon- 
dent No. 2. 

The Judgment of the Court was delivered by 

Sinha, J. — The only question for determination in this appeal, is whether 
an offence punishable under section 24 (i) (4) of the Bombay Rents Hotel and Lodg- 
ing House Rates Control Act LVII of 1947 (hereinafter referred to as the Act), has 
been brought home to the appellant. 

The facts of this case are short and simple. The appellant is tlie owner, by 
purchase in 1945, of certain premises situate in Vile Parle, Bombay. Under the 
prcdcccssor-in-titlc of the appellant, was a tenant, named Thirumal Rao Potdar, 
in respect of a room in those premises, at a monthly rent of Rs. ao including water 
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rate of Rs. 2. After the appellant’s purchase, the tenant aforesaid continued to 
hold the tenancy on those ver>’- terms. The said premises used to enjoy the amenity 
of water supply from a municipal tap. As the appellant’s predecessor-in-title had 
made default in payment of municipal taxes, the %vater supply had been cut off by the 
hfunicipality early in May, 1947. Since after that, the tenants including the said 
Thirumal Rao, had the use of well -water only from a neighbouring tenant. Thirumal 
Rao died in or about tire year 1950, and his widow, tire first respondent, continued in 
occupation of the premises, \\dthout having the use of municipal water supply though 
she continued to pay the original rent plus annas 10 more by way of ‘permitted in- 
crease’. Thus, the landlord — ^the appellant — ^went on receiving the monthly rent of 

Rs. 20-10-0 from the first respondent -without giving her the benefit of ^vater supply 
from the municipal tap. The Act came into force on February 13, 1948. The tenancy 
appeal's to have been recorded in her name some time in 1951. Notliing appears 
to have happened until April, 1954, w'hen the first respondent brought it to the notice 
of the hfunicipal authorities that tlie supply of water from the municipal tap had been 
stopped since 1947. The Municipality answered the first respondent’s complaint 
by a letter, dated May 24, 1954, saying that the water connection could be restored 
on pa^nnent of Rs. 11-4-0 only, being the fee for doing so, if the owner’s consent 
was produced. Before recei-ving this answer from the Municipality, the tenant got 
a letter written to the appellant, through a pleader, asking him to refimd Rs. 72 being 
the amount charged for water supply at Rs. 2 per month, which was included in the 
total rent aforesaid for three years after the tenancy had been mutated in her name. 
The letter also stated that the supply of water had been -withheld by the landlord by 
allowing the Municipality to disconnect the water connection for non-pa^nnent of 
municipal dues. The landlord was also called upon to get the water connection 
restored, and if he failed to do so, prosecution imder section 24 of the Act, was 
threatened. 

As the appellant had refused or neglected to have the water connection restored, 
the tenant filed a petition of complaint on Jime 14, 1954, for the prosecution of the 
appellant under section 24 of the Act. The appellant was convicted after a trial 
by the 7th Presidency Magistrate, Dadar, by his judgment and order, dated March 
-45 1955- He w^as sentenced to undergo one day’s simple imprisonment, and to 
pay a fine of Rs. 150, and in default of payment, to undergo one month’s simple im- 
prisonment. The appellant moved the High Gomrt of Bombay in revision against 
the order of comdction and sentence aforesaid. The matter ^vas heard by a 
Judge sitting singly, who summarily rejected the application by an order, dated 
April 22, 1955. The appellant moved the High Court for a certificate that this 
W’as fit case for appeal to this Court, -which was refused by a Division Bench on 
May i6, 1955. Thereafter, the appellant moved this Court for Special Leave 
which w’as granted on October 10, 1955. Hence, this appeal. 

The learned counsel for the appellant raised a number of contentions against 
the comdction and sentence imposed upon the appellant, but in the -view ^ve take 
of the provisions of section 24 of the Act, it' is not necessary to pronoimce upon all 
tliose contentions. The most important question which we have to determine in 
this appeal, is whether the constituent elements of an offence -under section 24 (i), 
have been made out on the facts found in this case. Section 24 is in these terms ; 
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“ 24. (i) No landlord either himself or through any person acting or purporting to act on his 

behalf shall without just or sufficient cause cut off or withhold any essential supply or service enjoyed 
by the tenant in respect of the premises let to him. 

(2) A tenant in occupation of the premises may, if tlie landlord has contravened the provision 
of sub-section (i), make an application to the Court for a direction to restore such supply or 
service, 

(3) the Court on inquiry finds tliat the tenant has been in enjoyment of the essential supply 
or service and that it was cut off or withheld by the landlord without just or sufficient cause, the 
Court shall make an order directing the landlord to restore such suppl) or service before a date to be 
specified in the order. Any landlord who fails to restore the supply or service before the date so 
specified shall for each day during which tlie default continues thereafter be fiable upon a further 
direction by the Court to tliat effect to fine which may extend to one hundred rupees. 

(4) Any landlord, who contravenes the provisions of sub-section (i) shall, on conviction, be 
punishable witli impiisonment for a term which may extend to three monthsor with fine orwithboth. 

Explanation I . — ^In this section essential supply or service includes supply of water, electricity, 
lights in passages and on staircases, lifts and conservancy or sanitary scivice. 

Explanation 11 . — ^For tlie purposes of this section, withholding any essential supply or sendee 
shall include acts or omissions attributable to the landloid on account of which the essential supply 
or service is cut off by tlie local authority or any other competent authoiity.” 

The Explanation II was inserted by section 16 (2) of the Amending Act, namely, Bom- 
bay Act LXI of 1953 and the Explanation I, as it now stands, was the only explana- 
tion before the amending Act was passed. It has not been denied before us that the 
supply of tap water is an essential supply, and that is beyond controversy in view of 
Explanation I. What has been argued, is that the supply of municipal water had 
been cut off by the Municipality was a result of the default in payment of municipal 
dues, by the appellant’s predecessor -in- title. It may be that the appellant was not 
to blame for the default in payment of municipal dues, but it was open to him to 
pay Rs. 1 1 -4-0 and have the water connection restored. He may not have been directly 
responsible for the cutting off of the supply of municipal water, but it was ^vitll^n 
his power to get the supply restored by the Municipality on payment of the pres- 
cribed fee. Hence, in so far as the appellant omitted to do so, such an omission is attri- 
butable to him within the meaning of Explanation II which was inserted into the 
Act in 1953. There can, therfore, be no doubt that the appellant "was continuing 
to withhold an essential supply within the meaningof section 24, as it stood in 1953. 

But that is not the only essential ingredient of the offence created by section 24. 
In order to attract the provisions of that section, it is also necessary that the second 
ingredient of the offence, should be tlierc, namely, that that essential supply — tap 
water supply by the Municipality — should have been enjoyed by the tenant. Is it 
enough that tliis essential supply should have been “enjoyed” by the tenant at any 
past time, however remote, or tliat it should have been “enjoyed” at any time after 
the coming into effect of the Act? We arc assuming for the purposes of tliis decision 
that the first respondent was the tenant at all material times. In our opinion, the 
section makes it essential that the particular essential supply should have been 
available for the use of the tenant at some time when the Act was in force. If, on 
the other hand, the section were construed in the sense that the supply should have 
been “enjoyed” at some time in the remote past, that is, bcforcthc Act tvas enforced, 
the act of the landlord, u'hcn it was committed, may not have been penal ; but the 
same act would become penal on the coming into effect of the Act. In that sense, 
ittvould amount to ex post jacio legislation, and wc cannot accede to the argument that 
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such Wcis the intention of the Legislature — ah intention which would come within 
the prohibition of Article 20 (i) of the Constitution. 

But it has been said that the expression “enjoyed by the tenant” in section 24 
does not necessarily mean that the tenant should have physically made use of the 
essential supply, and that the requirements of the section are satisfied if the tenant 
had the right vested in him to call for such a supply. In other words, the argument 
is that the word “enjoyed” does not import physical use of the amenity in question, 
but the juridical aspect of it in the sense that the supply of the water, was one of the 
rights vested in the tenant. On this eonstruction, if the tenant had, as in this case 
the first respondent had, the right to enjoy the supply of water, that would amount 
to her having “enjoyed” the supply, and, thus, both the requirements of section 24 
would be fulfilled. In our opinion, it would be straining, the language of the section 
to say that “enjoyed” should mean “had the right to enjoy.” If that was the inten- 
tion of the Legislature, those words would have been different. That this was not 
the intention of the Legislature, becomes clear on an examination of the 
terms of sub-section (3) of that section. It speaks of “the tenant has been in 
enjoyment of the essential supply or service and that it was cut off or withheld by the 
landlord”, which imports recent “enjoyment” until the supply was cut off, and not 
“enjoyment” in the remote past. If the intention was that “enjoyment” should 
have been at any time in the past, irrespective of the consideration when the Act came 
into force, the Legislature would have used some other words to indicate that inten- 
tion, even assuming that thesLegislature could have done so. But it was suggested 
that sub-section (i) of section 24, was self-contained , and that it was not necessary 
to construe its terms in the light of the provisions of sub-sections (2) and (3) which go 
together. But it is clear from the terms of sub-section (2) that it cannot come into 
operation without the landlord having contravened the provisions of sub-section (1). 
Therefore, the provisions of section 24 have to be construed as a whole , in order 
to find out the true intention of the Legislature. 

It may also be pointed out that it is doubtful whether, before the second ex- 
planation was inserted into the section, as aforesaid , in 1953, the cutting off of the 
Water supply by the Municipality, or the omission of the landlord to take steps to 
have the connection restored, would have come within the mischief of the penal sec- 
tion. Supposing the second explanation was not there, could tlie prosecution 
attribute the cutting off of the connection by the Municipality, and the subsequent 
refusal of the landlord to get the connection restored, as an act or omission of the 
landlord within the meaning of section 24 (1)? It has got to be remembered that the 
the provisions of section 24 are meant to be an additional guarantee to the tenant, 
of his continued enjoyment of the rights created in his favour by the contract of 
tenancy apart from his rights under the general law. The landlord could not 
only be penalized for having interrupted the enjoyment of any one of these essen- 
tial rights, the tenant could approach the Court under sub-sections (2) and (3) of the 
section, to issue a mandate to the landlord to restore the supply or the service be- 
fore a specified date, the infringement ofwhich would entail the liability to recurring 
fines until the mandate had been carried out by the landlord. These are provisions 
of an exceptional character, meant to be in force for a specified period during which 
the Legislature thought it advisable and expedient to provide for such extraordinary 
remedies. Such remedies which are inroads upon the landlord’s freedom of actions 
s cj— -98 
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have to be construed strictly in accordance with the words actually used by the 
Legislature, and they cannot be given an extended meaning. 

In view of these considerations, it must be held that the complainant — the 
first respondent — ^has not shown that she had enjoyed the amenity of the supply of 
tap water from the Municipality at any time after the Act came into force, and as that 
is one of the two essential conditions for the application of the section, it must be 
held that the offence under section 24 (1) of the Act, has not been brought home to 
the appellant. The appeal is, accordingly, allowed, and the conviction and sentence 
are set aside. 


Appeal allowed ; conviction set aside. 

SUPREME COURT 'OF INDIA. 

[Civil Appellate Jurisdiction.] 

Present : — ^N. H. Bhagwati, J. L. KLapur and P. B. Gajendeaoadk.ar, JJ. 
Bai Hira Devi and others . . Appellants* 

V. 

The Official Assignee of Bombay . . Respondent. 

PresideiKy Towns Insolvency Act {III of 1909), section 55 — Proceeding under — Offieial Assignee if re- 
presentative of insolvent. 

Evidence Act (I of 1872), sections 91, 92 and Qg— Respective scope of— Gift deed— Executant adjudged 
insolvent — Proceedings by Offiaal Assignee to set aside — Applicability of Section 92 — Donee if prevented j by 
provisions of section gi read with section ggfrom showing that the deed was supported by consideration. 

The official assignee making amotion under section 55 of tlic Presidency Townslnsolvcncy Act 
(III of igog) is not a representativc-in-interest of the insolvent. 

Section 91 of the Evidence Act (I of 1872) is based on the ‘best evidence rule ’. The best evi- 
dence of the contents of a document is the document itself and it is the production of the document 
that is required by the section in proof of its contents except in cases where secondary evidence’ is 
allowed under the provisions of the Act. , 

Section 92 excludes the evidence of oral agreements and it applies to cases where the terms of 
contracts, grants or other dispositions of property have been proved by the production ofrclct-art 
documents themselves under section 91. Sectionsgi and 92 in effect supplement each other. Section 
92 IS also based on the ‘ best evidence rule ’. , 

The two sections however differ in some material particulars. Section 91 applies to all documents 
whereas section 92 applies only to documents that can be described as dispositive. Section 91 applies 
to documents bilateral or unilateral, unhke section 92 the application of which is confined only to 
bilateral documents. Section gi lays down the rule of universal application and is not confined to 
the e.xecutant of the document. Section 92, on the other hand, applies only between the parties to 
the instrument or their representatives-in-interest ; persons otlicr than those -who are parties to the 
document are not precluded from giving extrinsic evidence to contradict, vary, add to or substract 
from the terms of the documents. It is only svhcrc a quesuon arises about the effect of the document 
as between the parties thereto or their rcprcscntativcs-in-interest that tlic rule in section 92 can be 
invoked. 

Section 99 provides that strangers to a document may give ctfdcnce of any fact tending to show 
a“contcmporaneous agreement varj’ing the terms of the document ; the varying expressly mentioned 
therein would also include contradicting, adding to or subtracting from the terms. TTiis section 
ctuinot be held to prohibit parties or their rcprcscntativcs-in-interest from leading such evidence 
independently of the provisions of section 92 of the Evidence .Act. 

The true position is that, if the terms of any transfer reduced to tvriu’ng arc in disjiulc betucen a 
stranger to a document and a party to it or his rcprcscniativc-in-intcrcst. the restriction imposed by 
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section 92 in regard to the exclusion of evidence of oral agreement is inapplicable ; and both the 
stranger to the document and the party thereto or his representative-in-interest are at liberty to 
lead evidence to contradict, vary, add to or subtract from its terms. 

In the instant case, the appellants (donees) are entitled to lead evidence in support of tlieir pka 
that the alleged gift deed is supported by consideration (in the proceedings under secticn 55 of Act 
(III of 1909) by Official Assignee) and the decision of the High Court to the contrary has to be set 
aside. 

Appeal from the Judgment and Order, dated the 6th August, 1 954, of the Bombay 
High Comt in Appeal No. 30 of 1954, arising out of the Judgment and Order, dated 
the 28th January, 1954, of the said High Court in Insolvency No. 74 of 1951. 

M. C. Setalvad, Attornery-General for India (S. J\f. Andley and J. B. Dadachanji, 
Advocates of Messrs. Rajinder Jdarain & Co., with him), for Appellants. 

Purshottam Tricumdas, Senior Advocate ( 7 . N. Shroff, Advocate, witli him), for 
Respondent. 

"The Judgment of the Court was delivered by 

Gajendragadkar, J. — ^This appeal by Special Leave arises from the Notice of 
Motion taken out by the respondent Official Assignee under section 55 of the Presi- 
dency-towns Insolvency Act against the appellants for a declaration that a deed of gift 
executed by the insolvent, Daulatram Hukamchand, on May 22, 1950, in favour of 
the appellants was void. It appears that some creditors of Daulatram filed a peti- 
tion in tire High Court of Judicature at Bombay, Insolvency Case No. 74 of 1951, 
for an order that the said Daulatram be adjudged insolvent as he had given notice of 
suspension of pa^unent of the debts on August 2, 1951 . Daulatram was adjudicated 
insolvent on August 21, 1951, wth the result that the estate of the insolvent vested 
in the respondent under section 17 of the Act. On September 26, 1951, the res- 
pondent took out the present Notice of Motion. The impugned deed of gift has been 
executed by the insolvent in favour of his wife and three sons who are the appellants 
before us. In reply to the Notice of Motion appellants i to 3 filed a joint affidavit 
setting out the facts and circumstances under which the said deed of gift had been 
executed by the insolvent in their favour. In substance, the appellants’ case was 
that, though the document purported to be a gift, it was really a transaction suppor- 
ted by valuable consideration and as such it did not fall within the mischief of section 
55 of the Act. At the hearing of this Notice of Motion before Mr. Justice Coyajee, 
when the appellants sought to lead evidence in support of this plea, the respondent 
objected and urged that the evidence which the appellants wanted to lead was in- 
admissible under section 92 of the Indian Evidence Act. The learned Judge, 
however, overruled the respondent’s objection and allowed the appellants to lead 
their ewdence. In the end the learned Judge did not accept the appellants’ con- 
tention and, by his judgment delivered on January 28, 1954, he granted the declara- 
tion claimed by the respondent under section 55 of the Act. 

Against this judgment and order the appellants preferred an appeal (No. 30 of 
^954) which was heard by Chagla, C.J., and Shah, J. The learned Judges took the 
wcw that Mr. Justice Coyajee had erred in law in allowing oral eridence to be led 
by the appellants in support of their plea that the transaction evidenced by the deed 
of gift was in reality a transfer for consideration. The learned Judges held that tlie 
gift in question had been executed by the donor in favour of the donees out of natural 
love and affection and that, under section 92, it was not open to the appellants to 
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lead evidence to show that the transaction was supported not by the consideration of 
natural love and affection but by another kind of valuable consideration. On this 
view of the matter the learned Judges did not think it necessary to consider the 
oral evidence actually led by the appellants and decide whether Mr. Justice Coyajee 
was right or not in rejecting the said evidence on the merits. That is how the 
appeal preferred by the appellants was dismissed on August 6 , 1954. On September 23, 
I 954 j the application made by the appellants for a certificate was rejected by the 
High Court at Bombay ; but Special Leave was granted to the appellants by this 
Court on November 3, 1954, and that is how the appeal has come before us for final 
disposal. 

The principal point which arises in this appeal is whether the appellants were 
entitled to lead oral evidence with a view to show the real nature of the impugned 
transaction. In deciding this question, it would be necessary to consider the true 
scope and effect of sections 91 and 92 of the Evidence Aet. 

Chapter VI of the Evidence Act which begins with section 91 deals with the 
exclusion of oral by documentary evidence. Section 91 provides that 

“ when the terms of a contract, or of a grant, or of any otlier disposition of property, have been 
reduced to the form of a document, and in all cases in which any matter is required by law to be re- 
duced to the form of a document, no evidence shall be given in proof of the terms of such contract, 
grant or other disposition of property, or of such matter, e.xcept the document itself, or secondary 
evidence of its contents in cases in which secondary evidence is admissible under the provisions 
hereinbefore contained.” 

The normal rule is that the contents of a document must be proved by primary evi- 
dence which is the document itself in original. Section gi is based on what is some- 
times described as the “best evidence rule”. The best evidence about tlie contents 
of a document is the document itself and it is the production of the document that 
is required by section 91 in proof of its contents. In a sense, the rule enunciated by 
section 91 can be said to be an exclusive rule inasmuch as it excludes the admission 
of oral evidence for proving the contents of the document except in cases whei'e secon- 
dary evidence is allowed to be led under the relevant provisions of the Evidence Act. 

Section 92 excludes the evidence of oral agreements and it applies to cases 
where the terms of contracts, grants or other dispositions of property have been 
proved by the production of the relevant documents themselves under section 91 ; 
in otlier words, it is after the document has been produced to prove its terms under 
section 91 that the provisions of section 92 come into operation for the purpose of 
excluding evidence of any oral agreement or statement, for the purpose of contradic- 
ting, varying, adding to or subtracting from its terms. The application of this rule 
is limited to cases as between parties to the instrument or their representatives in 
interest. There are six provisos to this section with which we arc not concerned 
in the present appeal. It would be noticed that sections 91 and 92 in effect supple- 
ment each other. Section 91 would be frustrated without the aid of section 92 and 
section 92 would be inoperative without tlic aid of section 91. Since section 92 
excludes the admission of oral evidence for the purpose of contradicting, varying, 
adding to or subtracting from the terms of the document properly proved under sec- 
tion 91 it may be said tliat it makes* the proof of the document conclusive of its con- 
tents. Like section 91, section 92 also can be said to be based on the best evidence 
rule. The two sections, however differ in some material p.articulars. Section 91 
applies to all documents, whether they purport to dispose of rights or not, whereas 
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section 92 applies to documents which can be described as dispositive. Section gi 
applies to documents ■which are bodi bilateral and unilateral, imlike section 92 the 
application of which is confined only to bilateral documents. Section 91 lays down 
the rule of universal application and is not confined to the executant or executants 
of the documents. Section 92, on the other hand, applies only between the parties 
to the instrument or their representatives in interest. There is no doubt that 
section 92 does not apply to strangers who are not bound or affected by the terms 
of the document. Persons other than those who are parties to the document are 
not precluded from giving extrinsic evidence to contradict, ■vary, add to or subtract 
from the terms of the document. It is only \vhere a question arises about the effect 
of the document as between the parties or their representatives in interest that 
the rule enunciated by section 92 about the exclusion of oral agreement can be 
invoked. This position is made absolutely clear by the provisions of section 99 itself. 
Section 99 provides that 

“ persons ^s■ho are not parties to a document or their representatives in interest, may give 
evidence of any facts tending to show a contemporaneous agreement varying the terms of the docu- 
ment.” 

Though it is only -variation which is specifically mentioned in section 99, there can 
be no doubt that the third party’s right to lead evidence which is recognized by sec- 
tion 99 would include a right to lead evidence not only to vaiy* the terms of the docu- 
ment but to contradict the said terms or to add to or subtract from tliem. If that 
be the true position, before considering the effect of the provisions of section 92 in 
regard to the appellants’ right to lead oral evidence, it w’ould be necessary to exa- 
mine whether section 92 applies at all to the present proceedings between the 
Ofiicial Assignee ■who is the respondent and the donees from the insolvent tvho are 
the appellants before us. 

Does the Official Assignee represent the insolvent, and can he be described as the 
representative-in-interest of the insolvent, when he moves the Insolvency Court under 
section 55 of the Presidency-tovms Insolvency Act ? It is true tliat, imder section 17 
of the Act, on tlie making of an order of adjudication , the property' of the insolvent 
■svherever situate vests in the Official Assignee and becomes divisible among his credi- 
tors ; but the property in respect of w'hich a declaration is claimed by the Ofiicial 
Assignee tmder section 55 has already gone out of the estate of the insolvent, and it 
cannot be said to vest in the official assignee as a result of the order of adjudication 
itself. Besides, when the Official Assignee makes the petition under section 55 he 
does so obviously and solely for the benefit of the creditors. An insolvent himself 
has, and can possibly have, no right to challenge the transfer effected by him. In 
this respect the Official Assignee has a higher tide than the insolvent and, when, under 
section 55, he challenges any transfer made by the insolvent, he acts not for the insol- 
vent or on his behalf, =but in the interest of the whole body of the insolvent’s creditors. 
In theory- and on principle, as soon as an order of adjudication is made, all proceed- 
ings in regard to the estate of the insolvent come under the control of the Insolvency 
Court. It may be said that the Official Assignee in W’hom the estate of the insol- 
vent vests is to guard not only the interests of the creditors of the insolvent but also 

“ public morality and the interest whidi every member of the public has in the observance of 
commercial morality 

t. “ The Law of Insolvency in India ” — By Rt. Hon. Sir D, F. Mulla, K.t. — 2nd Ed., p. 231. 
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There is no doubt that it is the Insolvency Court alone which has j'urisdiction to 
annul the insolvent’s transactions, whether the case is governed by the Presidency- 
towns Insolvency Act or by the Provincial Insolvency Act ; and so the proceedings 
taken under section 55 cannot be deemed to be proceedings taken for and on behalf 
of the Insolvent at all. 

The provisions of section 55 themselves support the same conclusion. Under 
section 55, any transfer of property not being a transfer made before and in consi- 
deration of marriage or made in favour of a purchaser or encumbrancer in good 
faith and for valuable consideration shall, if the transferor is adjudged insolvent 
within two years of the date of transfer, be void against the Official Assignee. This 
section, like section 53 of the Provincial Insolvency Act, makes the impugned 
transfers voidable at the instance of the Official Assignee or the Receiver. The trans- 
fers in question are not declared void as between the parties themselves ; they are 
avoided by the Official Assignee or the Receiver and their avoidance is intended to 
enure for the benefit of the whole body of the creditors of the insolvent. The re- 
levant sections of the two Insolvency Acts in effect require the Insolvency Courts 
to set aside the impugned transactions in exercise of the Insolvency Courts’ ex- 
clusive jurisdiction in that behalf. The obvious object of these provisions is to 
bring back to the insolvent’s estate, property which has left the estate by the im- 
pugned act of the insolvent himself and make the said property available for dis- 
tribution amongst his creditors. It would, therefore, be impossible, to hold that, 
when the Official Assignee makes a petition under section 55 of the Act, he is acting 
as a representative-in-interest of the insolvent. 

In this connection it would be relevant to remember that, in cases governed 
by the Presidency-towns Insolvency Act, the practice in Calcutta and Bombay 
consistently allows a creditor who has proved his debt to file a petition to set aside 
the transfer under section 55 of the Act if he shows that the Official Assignee, on 
being tendered a reasonable indemnity has unreasonably refused to make an appli- 
cation. Similarly, under section 54-A of the Provincial Insolvency Act, a creditor 
himself can make the application if the Receiver refuses to take any action. Now, 
if an application is made by a creditor for setting aside a voluntary transfer effected 
by the insolvent, there can be no doubt that the creditor is not the representative- 
in-interest of the insolvent and the creditor would obviously not be affected by the 
provisions of section 92 of tlie Indian Evidence Act. It would really be anomalous 
if section 92 were to apply to proceedings instituted by the Official Assignee under 
section 55, though the said section cannot and would not apply to similar proceedings 
instituted by a creditor. Having regard to the object with which section 55 has 
been enacted, the nature of the proceedings taken under it, and the nature and effect 
of the final order which is contemplated under it, it is clear that, like the creditor 
who may apply, the Official Assignee also cannot be said to be the representati ve- 
in-interest of the insolvent in these proceedings. If that be the true position, sec- 
tion 92 cannot apply to the present proceedings benveen the respondent and the 
appellant ; and so there can be no doubt tliat the respondent would not be pre- 
cluded from leading evidence of an oral agreement for the purpose of contradicting, 
varying, adding to or subtracting from the terms of the impugned document. 

The question raised by Shri Purshottam which still remains to be considered 
is whether the appellants \v’ho undoubtedly arc the rcprescntativcs-in-intcrest of 
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the insolvent can avoid the application of section 92. ' In' our opinion, the answer 
to this question must be in favour of the appellants. It is urged before us by Shri 
Purshottam that the scheme of the relevant provisions of Chapter VI of the Indian 
Evidence Act is inconsistent with the appellant’s contention that they can lead 
oral evidence about the alleged agreement which may tend to change the character 
of the transaction itself. Shri Purshottam bases his argument mainly on the pro- 
visions of section 91 read with section 99 the Act. He contends that section 
91 requires the production and proof of the document itself for the purpose of pro- 
ving the contents of the documents ; and by necessary implication all evidence 
about any oral agreement which. may aifect the terms of the document is excluded 
by section gi itself. We are not impressed by this argument. As we have already 
observed, sections 9 1 and 92 really supplement each other. It is- because section 

9 1 by itself would not have excluded evidence of oral agreements which may tend 
to vary the terms of the document that section 92 has been enacted; and if section 

92 does not apply in the present case, there is no other section in the Evidence 
Act which can be said to exclude evidence of the agreement set up by the appel- 
lants. What section 91 prohibits is the admission of oral evidence to prove the 
contents of the document. In the present case, the terms of the document are 
proved by the production .of the document itself. Whether or not the said terms 
could be varied by proof of an oral agreement is a matter which is not covered by 
section 91 at all. That is the subject-matter of section 92 ; ,and so, if section 92 
does not apply, there is no reason to exclude evidence about an oral agreement 
solely on the ground that if believed the said evidence may vary the terms of the 
transaction. Shri Purshottam also relied upon the provisions of section 99. His 
argument is that it is only persons who are not parties to a document or their 
representatives-in-interest who are allowed by section 99 to give evidence of facts 
tending to show a contemporaneous agreement varying the terms of the document. 
In other words, the effect of section 99 is not only to allow strangers to lead such 
evidence, but to prohibit parties or their representatives-in-interest from leading 
such evidence independently of the provisions of section 92 of the Evidence Act. 
We do not read section 99 as laying down any such prohibition by necessary impli- 
cation. As a matter of fact, from the terms of section 92 itself, it is clear that 
strangers to the document are outside the scope of section 92; but section 99 has 
presumably been enacted to clarify the same position. It would be unreasonable, 
We think, to hold tliat section 99 was intended not only to clarify the position with 
regard to the strangers to the document, but also to lay down a rule of exclusion 
of oral evidence by implication in respect of the parties to the document or their 
representatives-in-interest. In our opinion, the true position is that, if the terms 
of any transfer reduced to writing are in dispute between a stranger to a docu- 
ment and a party to it or his representative-in-interest the restriction imposed 
by section 92 in regard to the exclusion of evidence of oral agreement is inappli- 
cable ; and both the stranger to the document and the party to the document or 
his representative in interest are at liberty to lead evidence of oral agreement 
notwitlistanding the fact that such evidence, if believed, may contradict, vary 
add to or subtract from its terms. The rule of exclusion enunciated by section 
92 applies to both parties to the document and is based on the doctrine of mutua- 
lity. It would be inequitable and unfair to enforce that rule against a party to 
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a document or his representative-in-interest in the case of a dispute between the 
said party or his representative-in-interest on the one hand and the stranger on 
the other. In dealing with this point we may incidentally refer to the relevant 
statement of the law by Phipson in his treatise on “ Evidence ” : 

“ Where the transaction has been reduced into writing merely by agreement of the parties ” 
it is observed, “ extrinsic evidence to contradict or vary the writing is excluded only in proceedings 
between such parties or their privies, and not in those between strangers, or a party and a stranger ; 
since strangers cannot be precluded from proving the truth by the ignorance, carelesseness, or fraud 
of the parties (H. v. Cheadle^) ; nor , in proceedings between a party and a stranger, will the formet 
be estopped, since there would be no mutuality”^. 

The result is that section 92 is wholly inapplicable to the present proceedings 
and so the appellants are entitled to lead evidence in support of the plea raised by 
them. It appears that the attention of the learned Judges who heard the appeal 
in the High Court at Bombay was not drawn to this aspect of the matter. That 
is why they proceeded to deal with the question about the admissibility of oral 
evidence led by the appellants on the assumption that section 92 applied. 

We must accordingly set aside the decree passed by the Court of appeal in 
the High Court at Bombay and send the appeal back to that Court for disposal 
on the merits in accordance with law. In the circumstances of this case, we think 
that the fair order as to costs of this appeal would be that the costs should abide 
the final result in the appeal before the High Court at Bombay. 

Appeal allowed : Case remitted. 

SUPREME COURT OF INDIA. 

[Criminal Appellate Jurisdiction.] 

Present :■ — S. J. Imam, P. B. Gajendragadkar and Vivian Bose, JJ. 

Virsa Singh • • Appellant*^ 

V. 

State of Punjab . . Respjondent. 

Penal Code {XLV of i860), section 300, thirdly — Construction — Offence under — Facts to be proved. 

The two clauses of section 300 thirdly of the Penal Code (XLV of i860) arc disjunctive and 
separate ; the first is subjective to the offender and it must be proved that he had an intention 
to cause the bodily injury that is found to be present. The first part of the second clause is 
descriptive of ehrlier part of the section, namely, the infliction of bodily injury with the intention 
to inflict it and tlie later part of the second clause provides that the injury so inflicted should be 
sufficient in the ordinary course of nature to cause deatli. It cannot be contended tliat tlic 

intention must be to inflict an injury which is, sufficient to cause dcatii ; then, it means 

the intention is to kill which will fall under section 300, firstly, and section 300, thirdly would 
be unnecessary. 

In other words, the prosecution must prove the following facts before its can bring a case 
under section 300, thirdly 

(1) It must establish quite objectively that a bodily injury is present. 

(2) The nature of the injury must be proved. 

(3) It must be proved that tliere was an intention to inflict that particular bodily injury, tliat 
is to say, that it was not accidental or unintentional or that some otiicr kind of injury w.ts intended. 

(4) It must be proved that tlic injury of the type described and made up of three elements 
set out above is sufficient to cause death in the ordinary course of nature. This part of the enquiry 
is purely objective and inferential and has nothing to do with die intention of the offender. 

i. 3 B. & Ad. 833. 2 - Fhipson on Ewdcncc, ptli Ed., p. C02. 

* Crl. A. No. 90 of 1957. mil March, 1938. 
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Appeal by Special Leave from the Judgment and Order, dated the 2ist 
November, 1956, of the Punjab High Court in Criminal Appeal No. 326 of 1956 
arising out of the Judgment and Order, dated the 26th June, 1956, of the Court 
of the Sessions Judge at Ferozepore in Sessions Case No, 8 of 1956. 

Jai Gopal Sethi, Senior Advocate (i2. L. Kohli, Advocate, with him), for 
Appellant. 

JV. S. Bindra, Senior Advocate {T.M. 5'en, Advocate with him), for Respondent. 

The Judgment of the Court was delivered by 

Bose, J . — ^The appellant Virsa Singh has been sentenced to imprisonment 
for life under section 302 of the Indian Penal Code for the murder of one Khem 
Singh. He was granted Special Leave to appeal by this Court but the leave is 
limited to 

“ the question that on the finding accepted by the Punjab High Court what offence is 
made out as having been committed by the petitioner.” 

The appellant was tried with five others under sections 302/149, 324/149, 
and 323/149, Indian Penal Code. He was also charged individually under 
section 302. 

The others were acquitted of the murder charge by the first Court but were 
convicted under sections 326, 324 and 323 read with section 149, Indian Penal Code. 
On appeal to the High Court they were all acquitted. 

The appellant was convicted by the first Court under section 302 and his 
conviction and sentence were upheld by the High Comt, 

There was only one injury on Khem Singh and both Courts are agreed that 
the appellant caused it. It was caused as the result of a spear thrust and the doctor 
who examined Khem Singh, while he was still alive, said that it was 

“ a punctured wound 2" X 1 " transverse in direction on the left side of the abdominal 
wall in the lower part of the iliac region just above the inguinal canal.” 

He also said that 

“ Three coils of intestines were coming out of the wound.” 

The incident occurred about 8 p.m. on July, 13, 1958. Khem Singh died 
about 5 P.M. the following day. 

The doctor who conducted the post-mortem described the injury as 

“ an oblique incised stitched wound ai" on the lower part of the left side of belly, ij" above 
the left inguinal ligament. The injury was through the whole thickness of the abdominal wall. 
Peritonitis was present and there tvas digested food in that cavity. Flakes of pus were sticking 

round the small intestines and there were six cuts at various] places, and digested food was 

flowing out from three cuts.” 

The doctor said that the injury was sufficient to cause death in the ordinary 
course of nature. 

The learned Sessions Judge found that the appellant was 21 or 22 years old 
and said — 

“ When the common object of the assembly seems to have been to cause grievous hurts only, I 
do not suppose Virsa Singh actually had the intention to cause the death of Khem Singh, but by 'a 
rash and silly act he gave a rather forceful blow', which ultimately caused his death. Peritonitis 
also supervened and that hastened the death of Khem Singh. Burt for that Khem Singh may per- 
haps not have died or may have lived a little longer.” 
sej— 99 
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Basing on those facts, he said that the case fell under section 300 thirdly and so he 
convicted under section 302, Indian Penal Code. 

The learned High Court Judges considered that “ the whole affair was sudden 
and occurred on a chance meeting But they accepted the finding that the ap- 
pellant inflicted the injury on Khem Singh and accepted the medical testimony 
that the blow was a fatal one. 

It was argued with much circumlocution that the facts set out above do not 
disclose an offence of murder because the prosecution has not proved that there 
was an intention to inflict a bodily injury that was sufficient to cause death in the 
ordinary course of nature. Section 300 thirdly was quoted : 

“ If it is done with the intention of causing bodily injury to any person and the bodily injury 
intended to be inflicted is sufflcient in the ordinary course of nature to cause death ”. 

It was said that the intention that the section requires must be related, not only 
to the bodily injury inflicted, but also to the clause “ and the bodily injury, in- 
tended to be inflicted is sufficient in the ordinary course of nature to cause death ”. 

This is a favourite argument in this kind of case but is fallacious. If there is 
an intention to inflict an injury that is sufficient to cause death in the ordinary course 
of nature, then the intention is to kill and in that event, the thirdly would be un- 
necessary because the act would fall under the first part of the section, namely — 

“ If the act by which the death is caused is done with the intention of causing death ”. 

In our opinion, the two clauses are disjunctive and separate. The first is sub- 
jective to the offender : 

“ If it is done with the intention of causing bodily injury to any person.” 

It must, of course, first be found that bodily injury was caused and the nature 
of the injury must be established, that is to say, whether the injury is on the leg or 
the arm or the stomach, how deep it penetrated, whether any vital organs were 
cut and so forth. These are purely objective facts and leave no room for inference 
or deduction : to that extent the enquiry is objective : but when it comes to the 
question of intention, that is subjective to the offender and it must be proved that 
he had an intention to cause the bodily injury that is found to be present. 

Once that is found, the enquiry shifts to the next clause — 

“ and the bodily injury intended to be inflicted is sufficient in tlie ordinary' course of nature to 
cause death.” 

The first part of this is descriptive of the earlier part of the section, namely, 
the infliction of bodily injury with the intention to inflict it, that is to say, if the 
circumstances justify an inference that a man’s intention was only to inflict a blow on 
the lower part of the leg, or some lesser blow, and it can be shown that the blow landed 
in the region of the heart by accident, then, though an injury to the heart is shown 
to be present, the intention to inflict an injury in that region, or of that nature, 
is not proved. In that case, the first part of the clause docs not come into play; 
But once it is proved that there was an intention to inflict the injury that Ls found 
to be present, then the earlier part of the clause we arc now examining — 

" and the bodily injury intended to be inflicted ” 
is merely descriptive. All it means is that it is not enough to prove that the injury 
found to be present is sufficient to cause death in the ordinary course of nature ; 
it must in addition be shotvn that the injury is of the kind that falls within the earlier 
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clause, namely, that the injury found to be present was the injury that ^vas intended 
to be inflicted. Whether it was sufficient to cause death in the ordinary course of 
nature is a matter of inference or deduction from the proved facts about the nature 
of the injury and has notlring to do with the question of intention. 

In considering whether the intention was to inflict the injury found to have 
been inflicted, the enquiry necessarily proceeds on broad lines as, for example, 
whether there was an intention to strike at a vital or a dangerous spot, and whether 
with sufficient force to cause the kind of injury found to have been inflicted. It is, 
of course, not necessary to enquire into every last detail as, for instance, rvhether 
the prisoner intended to have the bowels fall out, or whether he intended to 
penetrate the liver or the kidneys or the heart. Otherwise, a man who has no 
knowledge of anatomy could never be convicted, for, if he does not know that there 
is a heart or a kidney or bowels, he cannot be said to have intended^ to injure 
them. Of course, that is not the kind of enquiry. It is broadbased and simple 
and based on commonsense : the kind of enquiry that “ twelve good men and 
true ” could readily appreciate and understand. 

To put it shortly, the prosecution must prove the following facts before it can 
bring a case under section 300 thirdly. 

First, it must establish, quite objectively, that a bodily injury is present ; 

Secondly, the nature of the injury must be proved. These are purely objective 
investigations. 

Thirdly, it must be proved that there was an intention to inflict that parti- 
cular bodily injury, that is to say, that it was not accidental or unintentional, or 
that some other kind of injury was intended. 

Once these three elements are proved to be present, tlie enquiry proceeds 
further and, 

Fourdily, it must be proved that the injury of the tjqje just described made 
up of the three elements set out above is sufficient to cause death in the ordinary 
course of nature. This part of the enquiry is purely objective and inferential and 
has nothing to do with the intention of the offender. 

Once these four elements are established by the prosecution (and, of course, 
the burden is on the prosecution throughout) the offence is murder under section 
300 thirdly. It does not matter that there was no intention to cause deatli. It 
does not matter that there was no intention even to cause an injury of a kind that 
is sufficient to cause death in the ordinary' course of nature (not that there is 
any real distinction between the tsvo.) It does not even matter that there is no 
knowledge that an act of that kind tvill be likely to cause death. Once the intention 
to cause the bodily injury actually found to be present is proved, the rest of the 
enquiry is purely objective and the only question is tvhether, as a matter of purely 
objective inference, the injury is sufficient in the ordinary’’ course of nature to cause 
death. No one has a licence to run around inflicting injuries that are sufficient 
to caxise deatli in the ordinary course of nature and claim that they are not guilty 
of murder. If they inflict injuries of that kind, they must face the consequences 
and tlicy can only escape if it can be shown or reasonably deduced, that the injury^-' 
was accidental or otherwise unintentional. / 
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We are referred to a decision of Lord Goddard in R. v. SUane^, where the learned 
Chief Justice says that where a particular intent must be laid and charged, that 
particular intent must be proved. Of course it must, and of course it must be proved 
by the prosecution. The only question here is, what is the extent and nature of 
the intent that section 300 thirdly requires, and how is it to be proved ? 

The learned counsel for the appellant next relied on a passage where the 
learned Chief Justice says that : 

“ if, on the totality of the evidence, there is room for more than one view as to the intent of the 
prisoner, the jury should be directed that it is for the prosecution to prove the intent to the jury’s 
satisfaction, and if, on a review of the whole evidence, they either think that the intent did not 
exist or they are left in doubt as to the intent, the prisoner is entitled to be acquitted.” 

We agree that that is also the law in India. But so is this. We quote a few 
sentences earlier from the same learned judgment : 

“No doubt, if the prosecution prove an act the natural consequences of which would be a certain 
result and no evidence or explanation is given, then a juiy may, on a proper direction, find that 
the prisoner is guihty of doing the act with the mtent alleged.” 

That is exactly the position here. No evidence or explanation is given about 
why the appellant thrust a spear into the abdomen of the deceased with such force 
that it penetrated the bowels and three coils of the intestines came out of the wound 
and that digested food oozed out from cuts in three places. In the absence of 
evidence, or reasonable explanation, that the prisoner did not intend to stab in 
the stomach with a degree of force sufficient to penetate that far into the body, or 
to indicate that his act was a regrettable accident and that he intended otherwise, 
it would be perverse to conclude that he did not intend to inflict the injury that 
he did. Once that intent is established (and no other conclusion is reasonably 
possible in this case, and in any case it is a question of fact), the rest is a matter for 
objective determination from the medical and other evidence about the nature 
and seriousness of the injury. 

The learned counsel for the appellant referred us to Emperor v. Sardarkhan Jar'id- 
khan^, where Beaman, J., says that — 

“ where death is caused by a sinlgc blow, it is always much more difficult to be absolutely 
certain what degree of bodily injury the offender intended.” 

Witli due respect to the learned Judge he has linked up the intent required 
with the seriousness of the injury, and that, as wc have shown, is not what the sec- 
tion requires. The two matters are quite" separate and distinct, though the evi- 
dence about them may sometimes overlap. The question is not whether the prisoner 
intended to inflict a serious injury or a trivial one but whether he intended to inflict 
the injury that is proved to be present. If he can show that he did not, or if the 
totality of the circumstances justify such an inference, then, of course, the intent 
that tlie section requires is not proved. But if there is nothing beyond the injury 
and the fact that the appellant inflicted it, the only possible inference is that he 
intended to inflict it. Whether he knew of its seriousness, or intended serious con- 
sequences, is neither here nor there. The question, so far as the intention is con- 
cerned, is not whether he intended to kill, or to inflict an injury of a particular degree 
or seriousness, but whether he intended to inflict the injury in question ; and once 
the existence of the injury is prov'cd the intention to cause it will be presumed un- 
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less the evidence or the circumstances warrant an opposite conclusion. But whether 
the intention is there or not is one of fact and not one of law. Whether the wound 
is serious or otherwise, and if serious, how serious, is a totally separate and distinct 
question and has nothing to do with the question whether the prisoner intended 
to inflict the injury in question. 

It is true that in a given case the enquiry may be linked up with the serious- 
ness of the injury. For example, if it can be proved, or if the totality of the cir- 
cumstances justify an inference, that the prisoner only intended a superficial scratch 
and that by accident his victim stumbled and fell on the sword or spear that 
was used, then of course the offence is not murder. But that is not because the 
prisoner did not intend the injury that he intended to inflict to be as serious as it 
turned out to be but because he did not intend to inflict the injury in question at 
all. His intention in such a case would be to inflict a totally different injury. The 
difference is not one of law but one of fact ; and whether the conclusion should be 
one way or the other is a matter of proof, where necessary, by calling in aid all 
reasonable inferences of fact in the absence of direct testimony. It is not one for 
guess-work and fanciful conjecture. 

The appeal is dismissed. 

Appeal dismissed. 
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“ Among tlte recent books which have appeared in the wake of the new 
Constitution on Public Law, Mr. Markose’s work will easily rank as one of 

the best.” 

“ The work is entitled to high praise as a legal text-book of outstanding 
merit.” M. K. NAMBIAR— 

“On the whole, this is a monumental work in the field of legal literature.” 

— The Bombay Law Reporter. 

" This is in fact, the first book of its kind to have been published in any 
Commonwealth country. Most of Mr. Markose’s readers are likely to agree with 
the opinion of the Attorney-General of India expressed in the foreword, that the 
author has written a book of which he can be justly proud. To the Indian 
practitioner, it will be invaluable. It is also of considerable interest to students 
of administrative, not only because of the comparisons and contrasts drawn 
between the English and Indian Rules, but also because of useful and sometimes 
penetrating analysis of the English decisions 

— S. A. DE SMITH. 

A book of learning and authority 

- ■ . ' — Law Quarterly Review, 

“ The Book by Markose here under review^ is a thorough and exhaustiva 
treatise on the form of Judicial Control of administrative action in India. It is a 
formidable Volume of 752 pages packed throughout with innumerable foot-notes. 
Tliough dealing principally with Indian Law, the book frequently discussci 
British Law and occasionally Australian, Canadian and American Law ”. 

— Harvard Law Review. 

Price Rs. 20. , Postage Extra. 


The Madras Law Journal Office. P.B. 604, Madras 4 



T'HE sOPREMfi doukT jouiiKAL. 


157 


1958! 




LEGAL ASPECTS OF THE INDO-PAKISTAN WATER DISPUTE 

,S. G. Agrawal, ll.m. {iJoNXi.y,' Advocate, -High Court, Jaipur: ‘ ' ' ' 

, / ■ iNfRODUCTION. , . 

■ ' ' I ' ■ j ' t ! ' ■ > j *,i|- . . !,j . ; , 

_ The present chspute. be^een India and, Pakistan has arisen from the distri- 
butiqniand use of the water, of the, rivers^ flowing in the. Indus Basin. Such disputes 
ai;e;not!j new, and ha.ve, often arisen in other parte of me world ' wliefe , large 
scale irrigation is practised. . Although the root , cause of all such dispute .is the 
samej.no two .dispute are exactly similar and each has its own geo^raphic^ and, 
political; peculiarities. Hence, , before tadding the legal issues involved in Ae 
dispute it would be preferable: to have an idea of .the topography of the region as 
it may help in following the whole problem in a proper perspective. , . 


TheTndus system of riyere consists of the river Indus,’ its five chief tributari^^ 
from the east, namely ,the jhelum, Ghenab, Ravi, Beas and the Sutlej, and a few 
tributaries from the .west. The tributaries .from the west are not relevant from 
our. point of view. “The mmn Hver Indus rises in Tibet and afcer flowing tlurough 
Kashmir enters Pakistan tribal territory. The valley’ of ^the river in'ite upper part 
is separated from the rest of Kashmir by high mountains. ,,The river Jhelum rises 
in Kashmir and enters Pakistan .before .it einerges from the hills. The waters of 
these two rivers, .which -between them carry about two- thirds of the. total flow, of 
the entire Indus system, thus enter Pakistan before large extractions of.>vater Jire 
possible from them”^. The river Ghenab 'whose volume of discharge is approxi- 
mately equal to that of the Jhelum, rises in India and enters Pakistan soon' after 
it emerges from the Himalayas. The Ravi and the Sutlej, which also have their 
sources in India first flow’ through the Indian plains and then enter Pakistan terri- 
tory. The river Beas lies wholly within India as it joins the Sutlej before it enters 
into Pakistan. The rainfall in the region is limited only to the monsoons, and the. 
rivers are the only source’ of irrigation during the rest of the year. Hence, there, 
has grown up an extensive network of canals. ' 

The Political History of the' Dispute. . • , ■ . 

(a) The Partition , — On the 1 8th July, 194.7, the British Parliament ‘ena'cte^' 
tlie Indian Independence Act, 1947, which provided for tlie' partition bf British' 
India into the Dominions of India and Pakistan. Under section 4 of the said Act 
the Province of Punjab, which constituted a major part of the Indus Basin,' ' was 
divided into two new provinces — the West Punjab and the East Punjab— along the' 
boundaries to be settled by the award of a Boundary Commission. The Governor- ' 
General of India appointed a Boundary. Commission under the Chairmanship 
of Lord (then, Sir Cyril) Radcliffe, which gave' its aWard oh the 12th August, 1947, 
On the basis of the said award the Governor of Punjab, in exercise of the powers 
del^ated to him by the Governor-General, issued the Punjab (Apportionment 
of Assets and Liabilities) Order, 1947, on the 13th August, 1947. The Govenior- 
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General had, in the meanwhile, appointed an Arbitral Tribunal on the 12 th August, 

1 947, under the Chairmanship of Sir Patrick Spens, ex-Chief Justice of India, for 
the purpose of settling disputes that may arise between the two dominions, because 
of the partitipA.' Op the, 15th August, 1947, the new Dominions of India and Pakis- 
tan came into existence, the Province of Punjab was divided, the new Province 
of East Punjab went to India and the hew Province of West Punjab went to Pakistan. 

(6) "the Effects of Partition policy' of 'the united Punjab GoverAment 

was to develop irrigation in the western part, where there was a large area of Crown' 
wasteland capable of yielding ' quick financial return. ’ This postponed develop*' 
ment in the eastern part where the' land was privately owned and where no major 
project was constructed after 1882. As a result, out' of 14 million acres, the total 
area under canal irrigationj only 3 million lay in India, as against 1 1 million acres 
in Pakistan. “Of the 25' principal perenniaT canals from the Indus system. only 
two lie in India, as against twenty in Pakistan, while one is divided between, the 
two. Of the eight non-perennial canals, one lies in India and seven are in Pakistan, 
In addition there are a large number of inundation canals mostly in Pakistani” 
Out of the total cultivable area of about 85 million acres dependent for irrigation 
solely on the Indus system, 40 million acres lie in India, and 45 million acres in 
Pakistan. A population of 20 million in India and 22 million in Pakistan are depen- 
dents on the Indus B^in. Out of the 168 million acre feet, which represents the 
annual virgin flotv from the Himalayas into the rivers of the Indus system' at 
the point where they enter the plains, only 9 million acre feet or about 5 per cent, are 
utilised in India against 66 million acre feet or 40 per cent, in Pakistan j as many 
as '73 million acre feet run waste to the sea and about 20 million acre feet are 
absorbed in the long length of the 'rivers' in Pakistan. 

(c); Developments after the Partition . — ^Pakistan raised no claim to the canal 
waters at, the time of partition, nor did she bring this matter up for arbitration when 
other similar questions including her rights to electricity from the Mandi scheme 
were settled. . A standstill agreement was signed by the Chief Engineers of East 
and'West Punjab in December, 1947, for the continuance of the supply of water 
to Pakistan Canals against payment. This agreement expired on the 31st March, 

1948, and, as Pakistan had failed to renew it before that date, the supply of canal 
water had to be stopped on' April i, 1948. ,• In May,, 1948, an Inter-Dominion 
Conference wns held at Delhi between the representatives of both the Dominions. 
On behalf of India it was claimed ‘that under the Punjab (Apportionment of Assets 
and Liabilities) Order, 1947, and the Arbitral Award, the proprietary rights in 
waters of the rivers in East Punjab vest wholly in the East Punjab Government 
and tliat the West Punjab Government cannot claim any share of these waters 
as of rigjit.’ On behalf of Pakistan it was contended ‘that the point has conclusively 
been decided in its favou.’ by implication by the Arbitral Award and that in ac- 
cordance with International Law and equity, West Punjab has a right to the tvaters' 
of East Punjab rivers.’ An agreement was eventually reached on May 4, 1948,' 
without prejudice to the legal rights of the East Punjab Government. In the said 
Agreement ‘the West Punjab Government oh its part recognise the natural anxiety 
of the East Punjab Government to discharge tlic obligations to develop areas where 
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water is scarce and which arciunderdeveloped in'relation to parts of West Punjab.^’ 
The Agreement furtlier provides that ap^t from the question of la\y involved, The 
Governments are anxious to approach the problem in a practical spirit on the b^is 
of the East Punjab Government progressively diminishing its supply to these canals 
in order to give reasonable time, to enable the-West Pimjab Governmerit to , top alterr 
native resources’ ^In .July, 1 948,. another Inter-Dpmiruon Conference was held at 
Lahore, There West Puryab representatives stated that a cermiri period would 
be required to develop alternative resources of water. India suggested that this 
could be done tvithin seven years, but no progress tyas made. In June, 1949, Pakisr 
tan took a different stand, and suggested that India should agree to refer the matter 
to the International Court of Justice. The Government of India said that it was 
prepared to move oh thelin^ of the May; i'948 Agreement; In the coulee 'of the 
Inter-Dominisn Conference held in August, 1949, India suggested an overall survey 
nf the water resources of the Indus Basin but Pakistan did riot agree to this; ' In 
December, 1950, Pakistan repudiated the May, 1948 Agreement," imilaterally. 
Nevertheless, Iridia continued to supply water under the terms of the said A^eement'. 
In ' September, 1951, the Government cif India forriaally proposed to 'the Goverri- 
ment of Pakistan that the question of validity of the May, 1 948 Agreement, be re- 
ferred to arbitration. But the' Go'verriment of Pakistan did not accept the Indian 
proposals. In 1952 the World Bank offered their' good offices in negotiating a 
settlement of the dispute. rAn exhaustive technical survey was carried out and 
on that basis the World Bank submitted its proposals to botli the Governments* 
Under the said proposals, Pakistan was to have the exclusive use, for all times, of 
the rivers Indus, Jhelum arid the Chenab, and India of the rivers Ravi, Beas and 
he Sutlej, but Pakistan was given her existirig supplies from these riversfor ’ri transi- 
lional period, estimated at -five years, during, which Pakistan would complete the 
l ink ' canals to replace these supplies. - In addition, , India \yas required to pay to 
Pakistan approximately Rs. 600 million towards the cost of Pakistan’s link canal;, 
India accepted the aforesaid proposals even though she was required to pay the 
large sum of Rs. 600 million, a; the price for using fier own waters and she was der 
nied, for all times, the use of the waters of rivers Jhelum pnd Chenab. But Pakis- 
tan, as 'Usual, did not accept the proposals. The matter is srill being explored by 
the W orld Bank to find a solution acceptable to both the parties. -Whereas, in 
the meanwhile, India is. continuing the supply of water to Pakistan and has even 
extended .tire deadline for discontinuing these supplies till: 1962. , 

/ I ' *■ , ^ ■ » 

• • . . ,, The Legal Problem. _ 

The historical background shows that the whole dispute -revolves round /fhe 
question — ^vhat are the legal rights of India and Pakistan in the wa,ters of the. rivers 
■flowing into Pakistan through India? Pakistan has claimed a right to the waters 
of East Punjab rivers under International Law and'equity. Leaving aside, equity, for 
the time being, let .us.see whether lnternational Law, as it exists to-day, gives any 
right to Pakistan. In other words we.have to explore the rights of a lower rip^,ian 
State in case of diversion of waters by,. the ppper riparian State, in .International - 
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The FundAmentad<Principle. 

It is' a’ fundamental principle of InWn'atiohal Law that, to the extent its in- 
dependence is not limited by International Law, a Sovereign State is free to exercise 
its exclusive j'urisdiction within its own territory. ' ‘ There’is a presumption in favour 
of such freecloni'.' In! each case in' which a restriction of such freedom is alle'gedj 
the' burden of proof lies on ‘the party which alleges such a limitation. ' Axy such 
claiiriarit will liave to show that the unfettered freedom of th6’ other States has 
been limited oy treaty, international customary law dr by a general principle of 
law' recognised by civilised 'nations. Furthermore, as States do not lightly forgo 
such freedom, any limitation of sovereignty has to be interpreted restrictively*.’ ' 

On applying this principle to the legal problem under consideration, the result 
would be that an upper riparian State has full sovereignty over the waters of rivers 
flowing, thrpugh its territory and a lower riparian State claiining any right in the 
said \yaterS|Will have to show a limitation of this by a treaty, or a rule of international 
customary law or a general principle of law recognised by civilised nations. As 
there is. ho .treaty between India and Pakistan which limits India’s sovereign rights 
we have to see whether there exists anyj rule of international customary law or a 
general principle pf lay .recognised by civilised nations, which limits the 
sovereignty of an upper ^^iparian Stap over the waters of rivers in her territory. 


International Customary Law. ' ' '' 

i. .1 ' ' . III,.; , 1' , . . ,‘i', ’ i ' , ‘ , 

In order to find put whether International Customary Law gives any right 
to the lower riparian State, against the upper riparian State, I would briefly outline 
the State. practice, trpaty practice, and the judicial decisions in the field. . 

'■ (a) State' Practite.' — In 'the early stages of the development of International 
Law the question of diversion of river waters was not of much importance and most 
of the early State practice on international waterways deals only with the question 
of navigation. ' One of the reasons 'for the absence of ' early ' State practice in this 
field may be that International Law in these days Was primarily a law between the 
European States and, 'in Europe,' navigation is of primary importance,' as compared 
to other economic us« of rivers such as irrigation,which have a secondary importance. 
But since the latter half of the last century, the problem of diversion of waters has 
come into the forefront, and at present it is oiie of the major sources of international 
conflict. This change’ in' emphasis may be explained on two grounds'. -First, 
because International Law has now taken a universal aspect and there are many 
States where water is scarce and rivers are the only source of irrigation and power ; 
add, secPndly, 'noW with the help of scientific developments it is possible to develop 
the water resource's of the'rivers to a much larger extent and for a larger number 
of purposes, than it was possible before. Here I will try to show' the attitude 
adopted' by States in disputes that have arisen since 1850. 

' '' (t) The Meuse : A dispute arose betsveen Belgium and Holland, when 

Belgium, the'uppcr riparian State) proposed to construct a canal on the river Meuse 
ih hicr tefritbry in 1856. Holland protested to this diversion and the protest of 
Holland ‘ appears to be the first diplomatic assertion of any rule of International 


if. Sch^wrzcnbcrgcr : Manual Qf International {1952), p. acj, 
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Law upon : the question’ Belgium asserted her absolute rights of sovereignty 
against Holland’s reliance on the general principles of riparian rights. ■ The 
dispute was finally settled in the Treaty of 1863, which subsequently came for 
interpretation before the Permanent Court of International Justice in 1937., ,, , 
{ii) The Rio-Grande : ■ A dispute arose between , the . United , States and 
-Mexico, because in consequence of the, digging of trenches in parts of, Colorado, in 
the United States, the water , of the Rio-Grande had been so greatly diminished as to 
.create a scarcity in the lower part of the stream, in Mexico. , .The Mexican minister 
to the United States, in, his note of October 21, 1895,, complained that it was a 
violation of the, principles of International Law. On the question of International 
Law, the Attorney-General of the . United States advised : ‘That the rules of Inter- 
national Law imposed upon the United States no duty to deny., to its iiihabitants 
the use of the water of that part of the Rio-Grande lying within the United States 
although. such use resulted in reducing the volume of water in the river below the 
point where it ceased to be entirely within the United States, the supposition of 
such a duty, is, inconsistent with, the sovereign jurisdiction, of the United. States 
over. the national domain’®. On May 21, 1906, the United, States concluded a 
Convention with Mexico providing for the equitable distribution of the waters 
of the, Rio-Grande for irrigation purposes. Article IV of the Convention provides 
that the delivery of the water shall not be construed as a ‘ ‘ recognition by the 
United States of any claim oh the part of Mexico 'to the said waters'; and in 
Article V it is said that the United States does hot in any way concede the 
establishment of any general principle or precedent by the' concluding'' of this 
treaty’’. ' ■ ■ ' , . 

(in) Disputes between the Unsted States and Canada : Before’’ 1969, 
the two countries had been estranged by a series of disputes arising from diversion 
of waters. In most of the cases the United States was the upper riparian' State 
. but in the .case of the Milk River she was the lower riparian State and was affected 
by the diversion by Canada. Even then the United States, consistently upheld 
• the, principles of absolute sovereignty. Great Britain and Canada, on the other 
hand, contended that International Law does place restrictions on the right 
of the United States to the use or diversion of waters of tributaries to boundary 
; rivers and the waters of rivers flowing across the boundary.® The dispute was 
finally settled in the Treaty of 1909 between the two countries. .But it would, be 
interesting to note that Article II of the said Treaty reserves the right of each party 
to the “exclusive jurisdiction and control over use and diversion whether temporary 
or permanent, of all waters on its own side of the line.” ® A dispute again arose 
between the two countries when the Chicago Sanitary. District constructed a 
canal diverting waters of. Lake Michigan for their sanitation purposes. This dis- 
pute is not relevant from our point of view because it deals with diversion Trom 
boundary rivers and lakes. Recently another dispute has arisen between the 


5. Smith : The Economic Uses of International Rivers (1931), p. 137. ' j 

• 6. Moore ; Digest of International Law, 'Vol. I, pp. 653-54. ■ ' ■ 

7. Malloy : Treaties, etc., Vol. I, pp. 1202-4. • . • . ' ' 1 - 

8 . Simsarian : Diversion of Waters affecting the United State? and Canada, (iQSd) 33 A.J.I,L' 

488, at p. 518. 

g. Malloy : Treaties, etc,, Vol. Ill, p. 2607, 
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two States over the diversion of the' waters of Columbia River by Canada', but there 
the United States is relying on certain ti'eaty provisions. ■ * ■ . 

'■ (iv) The 'Nii^ : The Nile has its main source in AHyssiniaj' from where' it 
enters 'into Sudan and after 'flowing through Sudan ' enters' Egypt. An agrefement 
•was erttCTed' into between Great Britain; on behalf of Sudan, an upper' riparian 
'State, 'and Egypt,' -in 1929, under which- it'was agreed that no irrigation* or power 
■Worlis'Would be constructed bn- the'Nile-in Siida'n without the previous agreement 
-of the Egyptian Government.-- In' the* words bf Prof.' Smith, “ the position taken 
by-Great Britain inherdiscussionswith Egypt over' the apportionment of 'the Nile 
iwater is a rignificant example of the refusal of a' powerful State to rely upon • the 
■doctrine of' ' the absolute -rights of the "territorial - sovereign”^®. But now aftbr 
^attaining independence Sudan has expressed her- 'unwillingness --to be bound -by 
•-the Agreement bf 1 9'29.-- • '• '■ .‘i-, 

(v) The Ria 'Mauri ': A dispute arose between tlhile arid Bolivia' in ''f '921 
'when the Chilean Governiherit granted a concession to a company to divert' tlie 
water from the Mauri for irrigation purposes in the Upper Ta'cha Valley! 'Bolivia 
appealed to the'well-Toiown texts of Roman Law and their recognition in the French 
■'Law 'of 1792, that is 'to say to the private law of ripl^ian rights. Chile 'maintained 
that Mauri was subject to the unlirhited exercise of the rights of State sovereignty ^^. 

j,i ' ,-f.i .j,- - . t. ' ■ -I ^ • J • , . J. ;lj 

j - . (w) The Rissbach A dispute arose. in 1947. between Austria. and iBavaria 
•,overi;the diversion of .the water of Rissbach for the' generation of electrical power 
, by Austria.. . ‘During, the negotiations .Bavaria .held to tthe -principle of integrity, 
Austria to that of territorial rights. The agreement by which the two parties finally 
.abondoned their positions expressly states that it was: concluded in.spite of the legal 
.principles .upheld .by the two,. parties’ , , j, 1 

4 

' This -study of the practice of the various States in disputes relating to diversion 

- of waters of international rivers clearly shows that there exists no rule of-Internatibrial 
-Customary LaWand that the upper riparian States have frequently relied oh their 

sovereignty. ‘The protests ■ by Great Britain,. Canada -and Mexico, to 'the United 
•States have not presented any instance of international' practice to' siipport their 
.general contention that' governing rules of International Law limit the right' df a 

- State to 'divert waters’^®. The position under International Law was -explained 

• by the - Canadian Minister of Public Works, speaking iri Parliament' on the Treaty 
•of 1909, in* the following words: * ‘I must say that tliis Treaty simply confirms'-'an 
international principle which has always been uphold by thc-United States and which 

'■ns far as I know has never been disputed bylawyers of our country, namcly'tliat 
..any country may divert water courses situated on its territory and prevent them 

• from crossing its frontiers. - . The only complaint arising out of a di\lcrsion 

i which- is recognised in International -Law relates to navigation’ • 

I f — — , 

10. Smith, Op. Cit., at p. 147. 

11. Smith, Op. Cit. pp. 68-70.' I- ; ■ ' 

la. Legal Aspects of Hydro-Electric Development of riven and lakes of common interest, U. N. 
Doc.E/ECE/136, p. 107. ... , , 

- I- *13. Sissari.-m : Diversion of International Fiver?, {tp?;)), p- loC ; also quoted in Hyde, Inter, 
national Law, Vol. I, p. 567, note 6. 1 

l^. U.N. D0C.E/ECE/13G, pp. 10-21. • ' 
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[b) Trealy Practice.— There are in existence a large' number of treaties and 
conventions relating to' the. use’ of international waterways. They are either 
bilateral, in which case they deal with 'certain given 'waterways, or, multilateral 
-in' which case they are generallyi'concemed with the problem in the abstract. - 'For 
‘the^sake -of illustration, to sHow ■ thfe general pattern of such bilateral treaty pro- 
visions, let - US" take I paragraph ' 4' (^) of the Notes exchanged between -Great Britain 
.and -Egypt at Cairo -on' :;?th' Mayi 1928, which treads ; >:■- : 

- ; ! s V; Save with the previous' agreement of the Egyptian Government, no irri- 
gation^or power works or measures' are to be constructed - on the River Nile and 
its branches/ or on the’ lakes from which it'flows, so far as all these -are in the Sudan 
'.1 . .. which would, - in such a' manner as to- entail any prejudice 

.'to the interests of Egypt, either reduce the quantity -of water arriving in Egpyt dr 
ihiodifyt he date ofits arrival; or lowerTts level - - ' ' ■' • ' 


’By similar treaty provisions, the upper riparian States have agreed, to give due 
‘regarA to hhe ihfer«fc,' and in some treaties also’ to obtain the, prior consent, of 
the lower riparian State." Oh the basis of such' treaty practice, it has been argued 
‘that even in the absence 'bf a treaty, any State utdisihg the waters of an international 
‘rivehmusftake accoiint of the interests' of every other State sharing that river and 
'measures Avhich substantially affect the interests of another State may not be taken 
■without that State’s c’orisenti ' It is respectfully submitted that such an inference 
'is premature ^d it is not justified by the State practice. When the treaty practice 
is examined in the light of the’ State practice, it will be found that States have always 
asserted their sovereign rights before entering into the treaties’and in many treaties 
they have eveh'reser\-ed their legal rights. This clearly shows that any limitation 
oh ' the sovereignty of a 'State over the waters of rivers within its territory can only 
'be introduced through a treaty and in the absence of a treaty a State has complete 
‘freedom of action. From the treaty practice, at the most it may be said that the 
States follow a particular padem in their a^eements regarding the exploitation of 
‘the res'ohrces of international rivers, and that an optional standard of International 


Law^® is ^adually taking shape. But in no case does the treaty practice justify the 
conclusion,' that a mle of 'International Customary Law has evolved and that the 
treaty provisions, referred above, form a compulsory standard of International Law. 
If this \\eve so, it may vety well be argued, with much greater emphasis, that became 
most of the treaties contain these provisions, a State is bound to grant most, 
favoured-nation fr^tment, or freedom of. navigation, or freedom of cotmnerce, to 
every other State. Biit thisis hot the position in International Law at present. 

(c) Judicial decisions .- — In the field of International Law, the decisions of 
international Courts and .tribimals ,take precedence ov'er the decisions of the 
municipal Courts. ' So far, the purpose of finding out whether any judicial decision 
upholds a rule of intemaliohal customaiy law, it ^\duld be better to start with 
■ international Court and tribunal. 


(i) Internatiokal Courts and Tribunaes : ‘ The only case where an inter- 
national Court or tribunal considered the question’ of diversion was the dispute 

— — ^ 

15. League of Nations Treaty series, Vol. 93, p. 46. 

16. Schtvarzenberger ; The Province and Standards of International Econornic LaiV,' (1948), 
International Law Quarterly, 402, at p. 408. 
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between the Netherlands and Belgimn over the interpretation of the Treaty of 
1863 relating to River hleuse. In the course of the proceedings, both '^mtten and 
oral, occasional reference "was made to the application of the general rules of 
International Law as regards rivers. But the Permanent Court of International 
Justice, held, that ‘the points submitted to it by the Parties do not entitledt to go 
outside the field covered by the Treaty' of 1863’ and that ‘the points at issue must 
aU be determined solely by the interpretation and application of that treaty- 
The award, of the International Arbitral Tribunal in the Trial Smelter Arbi- 
tration^®, although not dealing \s-ith the problem in issue, has certain relevance 
with it, and may be discussed here. A dispute had arisen between the United 
States and Canada over the operations of a ‘Smelter at Trial in Canada, 
the fumes emitted by which caused- damage to property- in the United 
States, Both the States signed a Com-ention on April 15, 1935, by which 
they agreed to constitute an International Arbitration Tribimal for the settlement 
of the said dispute. The Tribunal in its award held .that Canada was liable to 
compensate the United States on the ground that ‘ no State has the right to tise or 
permit the use of its territor}' in such a manner as to cause injury- by fumes in or to 
the territory of another or the properties or persons therein’^®. The Tribunal 
arrived at this conclusion on the basis of certain decisions of the U.S. Supreme Court 
as Article W of the Convention empowered the Tribunal to ‘ apply the law and 
practice followed in dealing with cognate questions in the United States of America 
as well as International Law and practice’ 20. 'Jiie Tribimal itself emphasised the 
extraordinary- potvers granted to it under the Convention and observed that ‘ tvhat 
is true concerning States of the Union is, at least, equally true concerning the re- 
lations betiveen the United States and the Dominion of Canada’®*. This shots’s 
that the Tribimal was not laj-ing dos\-n any- general principle of International Law 
but was limiting itself to the dispute in hand. In the course of its award, the Tri- 
bunal also discussed the general principle that a State owes at all times a duty- to 
protect other States against injurious acts by- indh-iduals from ss-ithin its jurisdiction 
and observed that ‘ the real difficulty- often arises rather svhen it comes to determine 
what, pro subjecta materie, is deemed to constitute an injurious act’®®. This 
very- difficulty- ■which svas pointed out by- the Tribunal faces the loiver riparian 
State ivhich wishes to invoke the general principle referred by- the Tribunal. In 
order to bring its case ivithin the scope of this general principle a lower riparian 
State will have to establish that diversion of waters by- the upper riparian State 
has been recognised, imder International Customary- Laiv, an ‘injurious act.’ But 
we ha\-e already- seen that so far, the International Customary- Law docs not 
recognise such a diversion an * injurious act’. 

(ii) Municipal Courts ; Disputes relating to diversion of ivatcrs of inter- 
state streams have often arisen before the Courts of the various federations, and 
notable among these are the decisions of the United States Supreme Court. In 

17. Dh-craon of W’j'.tcr from the River Mcese, Hudson, Op. Cit., %-oI. IV, p. 172, at p. 

18. U. X. R. I. "A. A., Vol. HI, p. 1905. 

10. p. 1555. 

20. rcti., p. 1908. 

21. Hid., p. 1964. 

22. Hid., p. 19^3. 
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the United , States, disputes have arisen frequently among the States, when one 
State has tried to divert the waters of a river, flowing between two or more States, 
to the detriment of the other States. The State, diverting die -vvater has some- 
times invoked the, , principle > of ' soverei^ty^s, and , the State objecting ha^ 
either' relied on the Doctrine of Riparian Rights-^, or on the, Doctrine of Prior 
Appropriation."®.. 'Thfe' , Supreme ;Gourt’ has, so far,- in all the, cases refused to 
accept either of , the arguments and has decided, each case on the basis lof ; aii 
‘.equitable apportionment ! .pf the, benefit,: and has held, that l;he watpr should ■ be 
divided on the basisv of equality , of right, "vyhich may not necessarily mcjan equality 
of. water. But it is, very. doubtful -that the Cpur.tiWas apptying the principles of 
International Law .while, deciding , these cases. It, seems* that the .Court,, was. 
■yveighing. the, .equities between the tw:o contending States, ;and;deciding,,the claims 
on the .basis of, tyhat it called, Tntyr-state Common Law’^®. The, doubt, that the 
Court was not applying principles of International Law to these cases, gains fmrther, 
support from the decision of a* Californian -Court, \vhere the .Court, applying &e 
principles, of International Law, held, ‘Citizen 5 of United States cannot, in absence 
of treaty, either by .use, prescription,' or othenvise, gain any rights, under -which 
he .can icompel Republic of; Mexico;;. to . release any. of waters impounded^, by 
dam in such Republic which without such dam would flow into United states’"'^. 
Moreover', the membeVs of a federation stand on a different footing from the members 
of . the unorganised international society of today. Different considerations come 
into play when a Court decided disputes between the co-members of a federatipn. 
The interests of the individual States maybe superseded by the interest of the feder- 
ation as a whole. The principles applied by the Supreme Court in these decisions 
cannot be regarded as principles of International Customary Law applicable to 
govereign States. 

Apart from the United States, the question of diversion has also come before 
the Continental Courts occasionally. The first decision dates back to 1878, when 
a dispute arose between the Cantons of Zmrich and Aaragau over the constru- 
ction of the ,Z-willikon Darn on the stream Joanabach in Zurich. The Swiss Tri- 
bunal held that Aaragau had no proprietary interest in the water, but only a right 
to a reasonable share of the flow and that this right was not infringed by the Zurich 
staUite, which made equitable provision for the protection of riparian owners. Th® 
interest of this decision lies in its clear repudiation of the theory that inter-state 
relations in water-courses are to be governed by the private law of riparian rights®®- 
Another dispute arose in 191 i, when the Ministry of ^Agriculture of Austria 
authorised the diversion of the water of the Leitha river flowing from Austria into 
Hungary. This affected the flow in Hungeiry and certain Himgarian parties claimed 
fliat accordin g to International Custqmaty Law all States are bound in enacting 

23. _ Colorado in Kansas v. Colorado, 206 U.S. 46, and IVyoming v.-CoIorado, 259 U.S. 419'. • ‘ 

‘24. Kansas in' Kansas' v: Colorado ; Connecticut in Cdnnectidit v. Massachusetts, 282 U.S. 660; 

Ntrw Jersey in AW. Jmp» v; TorJt, 263 U.S. 326. 

^Vyoming in Itytminj V. - Co/oraafe ; and-Nebraska in K^ebraska v. Wyommg& Colorado, 

U.b. 589. _ . , , , . ■ 

26. Kansas v. Colorado ; Connecticut v. Massachusetts ; Supra. 

27. Allen V. California Water & Tel. Co., Cal. App. J57, p. 2d 663; quoted in Corpus Juris Secon- 
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measures applying to watercourses' running beyond their respective frontiers,’ to 
respect the existing rights and judicially protected interests in these water-courses 
beyond their frontiersf But the claim was not accepted by the Imperial Royal 
Administrative Court of Austria^®. A -case, involving the rights of three States 
of the German Federation in the flow of the waters of the Danube, came before 
the German Constitutional Law Court in' iga*;. '"Wtirttemburg and Prussia com* 
plained against certain constructions by 'Baderi' which affected the natural flow 
of the waters of the Danube in their territory. The Court, relying on the generally 
recognised principles of water Taw, 'gave a .decision -holding that Baden must 
desist from injuring her neighbours. In'decicling the case, the Court stated that, 
in the relationship of the German States towards each other. there 'ivas ‘a greater 
limitation of the basic principles of territorial sovereignty than if two entirely foreign 
States were opposing each other and that, afccordingly,- there were obligations of the 
various German State’s towards each other Which 'cannot,' at least to the same ex- 
tent, be derived from International Latv applicable to all States’^®. It pointed out 
that the case of the seeping of water ’from one river to another river 'occurs in nature 
fo seldom that ‘ rules of International’ Law have not been formed for it’. This 
shows that the Court in deciding this case did not apply any principle of Inter- 
riational Law; ’ ' ' ■ 

This brief survey of the state practice, treaty practice and the judicial decisions 
on the issue of diversion, proves beyond doubt that there exists no rule of inter- 
national customary law under which a lower 'riparian State can claim a right Tn 
the- waters of the rivers flowing through the territory of the upper riparian State. 

' The General Principles of Law. 

Now, it has to be seen whether there exist any general principles of law re- 
cognised by civilised nations, which give any right to the lower riparian State.' I 
will discuss the various theories in the field in order to find out whether any of them 
has been incorporated in International Law. ' 

(a) Doctrine oj Riparian Rights . — ^This doctrine traces its origin from the prin- 
ciple of Roman Law that.water is res communis from where it was adopted in the 
Civil Jaw as well as in tlie Common Law. According to this doctrine ‘every ri- 
parian owner is entitled to the natural flow of water of a running stream through or 
along his land, in its accustomed channel, undiminished in quantity or unimpaired 
in quality’®^. Although this doctrine has been relied by Bolivia in its dispute with 
Chile over the waters of Rib Mauri, the general state practice and the treaty practice 
shows that it has never been accepted in International Law. In the United States, 
it was invoked by certain lower riparian States®®, but the Supreme Court has ahvays 
rejected it. Discussing the application of this doctrine as between States, Justice 
Holmes observed, that ‘different considerations come in when \ve are dealing with 
independent sovereigns having to regard the welfare of the whole population ’®®, 
The main social function of the rules governing riparian rights, both in the Roman 
and in the English systems was to regulate the rights of neighbouring landowners 
r ^ 

29. Haclavorth : Digest of International Law, Vol. I, pp- 594-5. 

30. Hackwortli, Op. Cit., p. 597. _ ' 

31. Corpus Juris Sccorulum, Vol. 93, p. 609. 

32. Supra, note 27. 

33. Rrvjasey v. Rtvs 7 'crk, 263 U.S. 326, at p. 342, 



10^8] THE-SUPREilE. COURT, JOURNAL. 167 

living .in agricultural icommunities of, a' primitive type. . ■ ‘They .were, designed to 
regulate the conflicting interests, of. adjoining landowners whosO interference with 
rivers was usually limited to the erection of .primitive .miUs and to simple schemes 
of local irrigation’ ® It would not be 1 proper; to 1 ' transplant .these ' rules into ,inr 
ternational sphere and it .would be, wise to keep in mind, the warning given- by Prof. 
Smith, that ‘we must approach, the study of.private law rules upon'water,exploita> 
tion ,widi, some caution, and without expecting. to , find, that, modern international 
problems have been, solved in advance , by, the compilers.of the. Corpus, Juris or by 
Englis^' Judges’;f,5., , , _ , , ,r ,■ . . : , ; , , 

(6) Doctrine of Prior Appropriation . — “In many of the western -states (of, the 
United States), .under ;the doctrine. of ‘prior appropriation’, a, permanent right in 
or to, water .may be acquired by appropriation, the perspn.first making such an appro- 
priation beco.ming .entitled to the exclusive use and control, of the water to the ex- 
tent of his, appropriation” 3®. This doctrine has been adopted as .a substitute for the 
Common Lavy rule of riparian I'ights because the water in the rivers is not sufficient 
to fulfil the needs of all the riparians. It'w^ based on the wants and' necessities' of 
the community and the social and industrial needs^ and conc^itions locally prevailing) 
to which 'the rules of Common Law were considered inapplicable. The underlying 
principle of the doctrine is that he who invests labour in the strekm deserves its' bene- 
fits. In the words ,df the Attorney-General for Goloradb, “prior appro'priation is 
very irequently the accident of physical location, and, were the rule to apply between 
States, their destiny would be det'enhihed, not by their present or future necessities 
for rise of their natural resources, out rather by accident,”'® ’ The Supreme Court of 
the United States has been feluctent t'd apply ’it except as between' States both of 
whom have accepted fhe do'c'trine. In these circumstances, it can hardly be said 
that this doctrine is a general principle of law recognised by civilised nations; ' ' ' 

(c) Doctrine of Equitable apportionment . — In equitable apportionment, a strict 
priority apportionment, in which the rights of each appropriator are fixed, is not adop- 
ted. “While priority of appropriation is the guiding principle in allocating the water 
of an inter-state stream between appropriationg states, accretions, ph’ysical'and 
climatic conditions, consumptive use of water inseveralsectionsof the rivdr, character 
and rate of return flows, extent of established usds,' Availability of storage'water, practi- 
cal effect of wasteful uses on downstream areas, and damage to upstream areas as 
compared to benefit to downstream meas if a limitation is imposed'on the former, are 
relevant factors” ®®. . The doctrine of equitable apportionment requires an-adaption 
of the formula based on dependable supply to the necessities of a particular situa- 
tion. ' ‘In determining'whether one State is using, or threatening, to use more than 
its equitable share of the benefit of a stream, all' the factors which create equities' in 
favour of one State or the' other must be weighed as of the date when the controversy 
is mooted’®®. The decisions of the Supreme Court, which are the basis of these 
conclusions, are decisions, in equity. ^ Can it be said that these rules of equity are 

_ . j , ,, , , T": j I 
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general principles of law recognised by civilised nations ? In the discussion on Article 
38 of the Statute of the International Court of Justice, in the Committees of the First 
Assembly of the League of Nations, ‘It was decided that the application of pure equity 
could not be placed at the same footing as the application of these general princifiles 
but must have < the express consent of the parties concerned’^®. Article 38 (2) of the 
Statute provided that the Court may decide a Case ex aequo et bono, if the' parties 
agree thereto. This shows that rules of equity cannot be applied by an International 
Court or Tribunal without 'the consent of the parties. 'The doctrine of equitable 
apportionment, cannot, therefore, be regarded a general principle of'law recognised 
by civilised nations. v ■ < \ 

{d) Doctrine of abuse of Rights. — It has been' argued that a State is under a 
duty ‘not to interfere with the flow of a river to the detriment of other riparian 
States’, on the basis of the principle that the responsibility of a’State may become 
involved as the result of an abuse of a right enjoyed by Virtue of International Law, 
when it avails itself of the right ‘in an arbitrary manner in such a way as to inflict upon 
another State an injury which cannot be justified by a legitimate consideration of its 
own advantage’ ‘Among international publicists the view is quite widely held 
that an abuse of right is an anti-social exercise of the right’ * 2. According to Sir 
Hersch Lauterpacht, ‘the essence of the doctrine is that, as legal rights are conferred 
by the community the latter cannot countenance their anti-social use by individuals J 
that the exercise of a hitherto legal right becomes unlawful when it degenerates into 
an abuse of rights ; and that there is such an abuse of rights each time the general 
interest of the community is injuriously affected as the result of the sacrifice of an 
important social or individual interest to a less important, though hitherto legally 
recognised legal right’ ‘ 

It is submitted that an unsocial or anti-social exercise of a legal right does not 
jnake it unlawful ipso facto, ‘In so far as English Law is concerned, near unanimity 
exists that general doctrine of abuse of rights does not form part of the law of Tort’ * ^ . 
In the Continent, though the Italian Law and the Roman Law do not accept the 
d.octrine, it has been recognised in varying degrees by the laws of France, Germany, 
Switzerland and Soviet Russia. ‘But in no case, excepting the Swiss and the Soviet 
Civil Codes, do we find any 1 real attempt to define the real extent of the theory’^® 
‘Even in the evolution of the legal system of any one civilised nation, the notions of 
malice and good faith have been subject to considerable changes in scope and mea- 
ning’ ‘‘ ®. In these circiunstances, how can the doctrine of abuse of rights be regard- 
ed as a general principle of law recognised by civilised nations ? Prof. Gutterridge, 
after a comparison of the rules of the various private law systems, comes to the con- 
clusion that ‘the doctrine is still in a formative stage, and its implications are by no 

— — — j 

.|0. Cheng : General Principles of Law, (1953), pp. 19-20. 
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meaiis clear* And that ‘it is difficult to accept it as a principle common to civilised 
nations’ ^7.- J Dr. Schwarzenberger is of the opinion that until research in the field 
of comparative law Has delved- much further into the issue than, so far^.hAs been the 
case, ‘it is' advisable to err-on the side of-caution'.’^® ■ - 

The advocates of the doctrine 'afgue that it 'has been* upheld by international 
Courts and tribunals;-' It is true that the doctrine -has been: referred to by die Per- 
manent ‘Court of International Justice, the’ International Court of Justice,' Interna- 
tional -Arbitfal-Tribunals arid by the Judges of theTnternational Court of Justice in 
their separate or Assenting judgments. But the “dicta of International Gourts-and 
Tribunals, on this subject are' more than' statements of what,' : onithe level of unorga- 
nised international society, the. law is. -They^tend to reformulate absolute rights as 
relative rights” An. International Court or Tribunal i^likely to bear in mind that, 
in submitting -a case to its jurisdiction,' the, parties intend to eliminate, a source of 
potential or actual -friction and to have their dispute finally settled. Taking into 
consideration the intention of the parties to resoWe the conflict, an International Court 
or Tribunal .carries it out in the most, practical and constructive way by the, injection 
of equitable limitations into a possibly more rigid rule of International Customary 
Law. “The source 6f such ‘jus aeguum’. is, not nec^cssarily die rule, as reformulated 
on the judicial level, but the consent of the parties!’ ® This arguinent can very well 
be illustrated by the;Trail Smelter Arbitration®^, -which, is regarded as the sheet- 
anchor, , of the 1 doctrine. Article IV of the Convention, constituting the Tribunal 
provided that the, Tribunal “shall -give consider^ation to the desire of the high con- 
tracting parties te reach a solution just to. all parties concerned”®-. . That the Tri- 
bunal took into consideration, this desire of the parties, is apparent from the remarks : 
‘Particularly in reaching ,its conclusions as regards this question as well as the next, 
the Tribunal hzis given consideration to the desire of the high contracting parties 
to reach a solutionjust to all parties concerned’®®. The Tribunal further observed 
that ‘the decisions of the Supreme Court of the United States which are the basis of 
these conclusions are decisions in equity and a solution inspired by them, together 
with the regime hereinafter prescribe, will, in the opinion of the Tribunal, be just to 
all parti«' concerned’®*. This conclusively proves that the Trail Smelter Arbitra- 
tion cannot be relied in support of any general proposition. - , . . 

Furthermore, the dicta of the International Courts and Tribunals relate either 
to treaty obligations of States and are merely confirmatory of the relevant and un- 
controversial rule regarding the interpretation and execution of treaties in good faith, 
or. to rules of Internationa .Customary Law which themselves are established. For 
instance, in, the Free [^ones Case (1932), France was under treaty obligations to 
maintain certain frontier zones with Switzerland free from customs barriers and the 
Permanent Court of International Justice applied the doctrine of abuse of rights in 
the sense that ‘France must not evade the obligation to maintain the zones by erecting 
a custoiris' barrier under the guise of a control cordon’ ®®. Similarly, in the German 
Interests Case (1926) the observations of tlie Permanent Court of International 
Justice on the question of abuse of rights relate to the compatibility of the exercise 
of the right of alienation by Germany with her treaty obligations®®. In the J/ortk 
American Dredging Company Case (1927), the United States Mexico -General 
Claims Commission referred to the abuses of the right of national protection or the 
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right. of national jurisdiction®,'^. , Bufthis reference to;the doctrine of abuse, pf rights 
was unnecessary here, because any, abuse jof the right-of .national protection' would 
have been illegal as violating .the rule.of'territorial sovereignty established under Inter^, 
national Customary Law and any abuse of the right • of .national jurisdiction would 
have been illegal as,' violating.fhe minimum standards for thef .treatnjent, of foreigners 
'established under International Customary liaw/; The; other dictaanithejudgments 
of the judges of the International .Court of Justice, jamounf merply;tp, hypothetical 
statements made by way, of general reservations. Such, dicta ../are; of little .probative 
\^alue regarding the applicability of the hypothesis of .abuse of rights to ,the. sphere 
of, strict rights- under .International Customary, Law!®?./, n,, ,,i; , r''" 

' Dr. Cheng, dis^gfping 'with'the-general vieW^that'an abuse of right is kn an tit 
social exercise of the right, suggests®* that, the doctrine of abuse of rights is rherely an 
application of the principle of good faith to the exercise of rights. 'This; deduction is 
justified as long as its application is limited to rights arising under treaties, hnd'it is 
very doubtful whether the principle of good- faith can' be .applied 'to 'the exercise of 
rights undp International Customary LaW. ‘Dr. Ohehg argued' that the -theory of 
abuse of rights is based on the interdependence bf rights and obligations®*;" It is 
respectfully submitted that the 'wotds" ‘Abuse'of Rights’’ 'used in this sense are a 
misnomer: A .StateJexercising her rights in ’ breach' of ' her "obligations ■would ' be 
committing an' 'unlawful act.’ It would' be an- unlawful exercise of a right’ and not 
an abuse of 'right. It would be illegal,’ riot 'because ‘bf the theory bf abuse of 
rights, blit because of the breach bf the”dbligations' 5 f the State sunder International 
Law. This shows that a mere reliance 'on 'the 'said doctrine of 'abuse of' rightsby a 
lower riparian State, in th'e absence of aby other 'ob‘ligation’‘'under'’Intemational 
Law upon the upper riparian State, would not bCsufficitehti iii International ' LavV 
at ’present. ' ' . < n’ . ■, , , •, • ,i 


. ' Conclusion. ’ ' , '' i '' ' ■ ' ” ’ 

>.,-The above discussion. on. the question of. diversion of waters of international 
rivers, makes it quite clear that in the absence of a treaty, -a lower riparian , State 
has no right under international customary law to. the waters. flowing into her, terri- 
tory, nor can she rely on any general principle of law recognised by. civilised nations 
in support of her claim. We have already seen that there exists no treaty or con- 
vention between India and Pakistan, iii 'vyhich India has recognised the 'claims of 
Pakistan to the waters of the rivers flowing dirbugh the East Punjab'.' Thb' only ’Agree- 
ment between the parties, i.e., the May,' 1948, Agreerhent, 'reserves' the-fegal rlgllf 
of the East Punjab Government. On applying the legal deductibns to the jirc- 
sent dispute it , becomes obvious , that Pakistan has no right tmder International 
Law to support her claims., ^ 

. Apart from International Law, Pakistan has also relied on equity in support of 
her claim. In this regard, I would. only refer back to, the .facts which prove be- 
yond doubt, who is entitled under equity? India is a fpod-dcficicrit'St'atej with a 
rapidly increasing population, where millions die of starvation due to failure of 
monsoon and lack of irrigation facilities. She needs very badly the water .resources 
of .the river within her territory, .which arc -meagre in cornparison to the water re- 
sources of the rivers in Pakistan to develop her yast. fertile , but arid lands., ,Shc 
has waited for Pakistan to tap alternative resources within her territory and has been 
supplying to- Pakistan her usual water supply till now. Pakistan on the otlier hand 
has all along adopted an uncompromisng and un-cooperative attitude. It is hard 
to conceive, how Pakistan can invoke equity against India ? And even if It is Con- 
ceded that Pakistan has certainly equity in her favour, her equity can in no case be 
superior to that of India. Then the maxim of equity, “where there is equal equity, 
law shall prevail ” would apply, and the conclusion would be the s'amc. 
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sss the evidence or the circumstances warrant an opposite conclusion. Buttvhether 
he intention is tirere or not is one of fact and not one of law. Whether the %vound 
s serious or otherwise, and if serious, how serious, is a totally separate and distinct 
question and has nothing to do with the question whether the prisoner intended 
0 inflict the injury in question. 

It is true that in a given case the inquiry may be linked up with the serious- 
icss of the injury. For example, if it can be proved, or if the totality of the cir- 
cumstances justify an inference, that the prisoner only intended a superficial scratch 
ind that b}' accident his victim stumbled and fell on the sword or spear that 
was .used, then of course the offence is not murder. But that is not because the 
prisoner did not intend the injury that he intended to inflict to be as serious as it 
turned out to be but because he did not intend to inflict the injury in question at 
all. His intention in such a case would be to inflict a totally different injury. The 
difference is not one of law but one of fact ; and whether the conclusion should be 
one way or tlie other is a matter of proof, where necessary, by calling in aid all 
reasonable inferences of fact in the absence of direct testimony. It is not one for 
guess-work and fanciful conjecture. 

The appeal is dismissed. 

Appeal dismissed. • 

SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — S. R. Das, Chief Justice, T. L. Venkatarama .Aiyar, S. K. Das, 
A. K. Sarkar and Vivian Bose, JJ. 

K. S. Srinivasan . . Appellant^ 

V. 

Union of India . . Respondent. 

Cicil Servius {Temporary Service) Rules (Central) 1949, rales 2/04 and 6 — “Qjiasi-pennanenl service" and 
specified post", meaning of- — Person declared quasi-permancni under rules 2 and 4 — Reduction in strength of 
grade or cadre — Appointment to another post (same scale of pay) — Prior status — Termination tf service — Article 
31 1 of the Constitution, if applies. 

Constitution of India, 1950, Article 311 — .Applicability of protection under — Termination of quasi- 
permanent senice. 

The facts relevant for the purpose of tliis appeal are as follow : — 

The appellant, who was appointed on May i, 1946, as Liaison Officer, All India Radio, which 
was later designated as Public Relations Officer, was declared by an order of the Director-General, 
All India Radio, the appointing authority, as quasi-permanent in respect of tliat post with effect from 
May i, 1949, and it was made with the concurrence of the Union Public Service Commission as 
required by rule 4 (a) of the Civil Services (Temporary Service) Rules, 1949. Consequent 
on the reduction of strength of that grade of posts he was informed his ser%-ices would 
not be required after October 6, 1952; but subsequently by an order, dated December 14, 
t 933 i communicated to him by the appointing authority he uas informed that in accordance 
uitli the Home Affairs Office memorandum, dated .April 24, 1952, he will carry with him 
the quasi-permanent status of his former post while holding the post of .Assistant Station 
Director to wffiich he was appointed temporarily and which he was then holding. On 
September 7, 1955, he received the final order of the Government that the Union Public Service 
Commission had not accepted hb transfer as an Assistant Station Director as contravening the 
regulations and therefore they regret he could not be continued in that post and that he should 
relinq uish it immediattly. The Government further stated in the said order that with a view to 
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relieve the hardship he would he absorbed on a temporary basis as an Assistant Information Officer 
(carrying a lower scale of pay).* His representations against the sariie was rejected and on October 
JiJ 'I955! an .order was passed that he should hand over charge of that post and also transferring 
him as Assistant Information Officer, All India Radio., 1 .Thereupon the appellant filed a petition 
for writ of certiorari or other direction quashing the said two orders which was summarily dismissed 
by the Punjab High Court. Hence the ’appeal and the petition under Article 32 of the 
Constitution. ‘ ' 

Held by majority (Bose, J., dissenting). — ‘Quasi-permanent service ’ as defined in rule 2 of 
the Central Civil Services (Temporary Service) Rules, 1949, means temporary service commencing 
from the date on which a declaration issued under rules 3 and 4 take effect; ‘specified post’ means’the 
particular post or the particular 'grade of posts within a cadre in respect of which 'a GoVernment 
servant is declared quasi-permanent under rule 3 A person so declared quasi-pennancnt'may 
be shifted from one post to another within the same grade or cadre concerned due, to reduction in 
posts; such shifting does not affect his rights. ' 

Rule 6, clause (i) relates to security of tenure of a quasi-permanerit Government servant; The 
termination of his service can only be made in the same manner as in the case of a permanent, civil 
servant an exception, is provided by clause ,(ii)^ pf rule 6 in the event of reduction of strength in the 
grade or cadre. He has also the superior right to retention in service over purely temporary employees 
in the grade he is quasi-permanent. The word ‘ reduction ’ in clause (ii) is not necessarily confined 
to abolition and keeping certain posts in abeyance comes withm it. The objection that tho ‘ reduction’ 
has not'been ‘ certified ’ cannot be upheld ; no formal order so certifying is necessary. 

' u. ■ ' 

The order dated December 14, 1953, is not an independent declaration under rules 3 and 4 
of the Temporary Service Rules, 1949. It makes clear that he retained the quasi-permanent status in 
hisformer post and on^he mistaken i^iew that' the post of Public Relations Officer belonged to the 
same grade as Assistant Station Director he was allowed to carry the same. status while holding the 
new post. In the order itself no reference is made to the rules 3 and 4 of 1949 Rules (as contrasted 
with the order of May, 1952). It does not specify the post of Assistant Station Director as that in 
which he is declared quasi-permanent nor the date from which it has to take effect as required by 
rule 4 (a) ; nor was the Union Public Service Commission consulted as required by rule 4 (b). 

' Obiter. — Quasi-permanent service as defined in the 1949 Rules is a /rm/)orarj> serwer and there- 
fore Regulation 3 ofUnion Public Service Commission (Consultation) Regulation would not apply. 
Quasi-permanent status is a creature of the rules and rule 4 {b) required such consultation before 
the status is declared under rule 3. 

But in the instant case, it is sufficient to hold tliat the post of Assistant Station Director is not 
a post in the same grade as that of the Public Relations Officer. That being the position the appel- 
lant had no quasi-permanent status in the post of Assistant Station Director and his service was liable 
to be terminated when there was a reduction in the number of posts within the meaning of clause (ii) 
of rule 6(1) ; nor was he entitled to the benefit of proviso 2 to the said clause (ii) so far as the post 
of Assistant Station Director is concerned. 

One test for determining whether the termination of service of a Government servant is by way 
of punishment Ls to ascertain whether the servant but for such termination had the , right to hold the 
post cither under the contract of sendee, c.xpress or implied, or under the rules governing the condi- 
tions ofhis service. Iflic had such a right he wilt be entitled to the protection under Article 31 1 of the 
Constitution of India, 1950. In other words, if the Government has by contract, cxpiess or implied, 
or under the rules, the right to terminate the employment at any time, such termination in the 
manner so provided docs not attract the provisions of Article 311 (vide Parshottam Lai Dhingra v. 
Union of India, (1958) S.G.J. 217). Thus there has been no violation of the guarantee under Article 
311 (2) and the appc.il has to be dimsissed. 

There is no discrimination against the appellant as contemplated by Articles 14 and 16 of the 
Constitution .and the petition under Article 32 fails. 

Per Bose, J. (Dissenting): — No doubt the .ippclhiiit had no right to continuance ofemplosment 
because of the reduction of the post of Public Relations Officers; lies sen ices could base lx i n Itrmi- 
nated on October 6, 1952, aspcrorderofScpttmlicrg, 1952. But he w.is appointed on .Stpteniljer 13, 
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1952, to officiate as Assistant Station Director ‘until further orders’ and later, ,on December ,14., i953> 
the further order of the same autliority was pased conferring on, him quasi-permanent position. This 
order was a furtlier order ’ and, it clearly and unequivocally .makes him quasi-permanent in tlie 
w post (Observations on public orders and their effect, Commissioner of Police, Bombay v'.'Gordhan- 
^BAanj!V‘'(i'95i) S'.G.ill 803"; (i95'2) 135 at 140, 'applied.)-''' ‘ ii "'i -! 

It cannot tie’ contended' tliat' tlie Goveirimeht '<tid not intend him' to have' a quasr-penhancnt ' 
status’ih the h'eiv post simply because’they 'said they wanted him to have the same'protection as'before.' 
The Government might have' made a' mistake in thinking they could conferlthat status on him' but 
they intended jto do so and so they, did'pthcre.is no doubt about it that they .wanted to do the right 
and just ^tiling by him. Frorn their reply to the Public Service Commission (dated June 22, 1954) 
it is clear the' Government intended not only to'move him from one post to the other but also ’to' shift 
the status and that'ean mean’ nothing less'thah that they’ intended’ hini to have the status iri'thfe nW 


post, 


1 ' )i i' 


' " Rule 4 (6) heed hot stand in th'e why 'the' expression ‘'is required to'be ''liiadc ’ ^therdin ' need 
no't he construed as imperative. '' The cohs'triiction put' upon 'Article 3201(3) of the Gonstitiitioni 
equally' emphatic and imperative, .by this IGourt-in .S/ate ofM..P.'v. Manbothan Lal\SrJvatsaaa,fig^ 8 ) 
S.GiJ-'I50, is.that they do no,tmc;an,ivhat they seem to say and they arc directive only ,^d not manda- 
tory; applying the same principle the words ‘.required, to be made ’ lop tlicir sting and justice could 
be done for which Courts exist, 'The fact that the Government, would net have' rhade tlie order of 
December 14, if they had realised they were uhddi 'a' directive duty 'to'consult th'c Commission' 'would 
riot alter the’character of their’ act of affect'its 16 gal consequences! They 'had the ,’power, theyexel 
Cised it and' consequently itheir act becamcibinding despite 'their mistake. 'The' appeal, has to be 
allowed. ' ’ 1, ,< ' • ■ 1 . . ' I , ,,<• , .1, . . , , , . 


' ■ ' Appeal by' 'Special iLeave, from .the Judgment and Order, dated .the .25th 
November, 1955,' of the Punjab-High Gourbin Civil Writ No. 209-D'Of 1955.1 , . 
''' K. S. Krishnaswamy Senior Advocatfe ' (Dr. C. V. L. ' Nai'aydn 

Advocate, with him) for Appellant. 1 . ■ t ' 

P. ,A. Mehta\ R. Ganapathy Iyer and i?. H. Dhebar, Advocates, for Respondent 

' ' p , , ' 1 1 1 , ' • ■ > ’ . . . I ■ > li / '-.'f' 

The Judgment of the Court on behalf of the majority was delivered by, 

S. K. Das, J. — On May i, 1946, Shri K. S. Srinivasan, appellant.befqre ,us, 
was appointed to a post of Liaison Officer, All India Radio, on a p ay of Rs. 350 
per month' in the scale of Rs. 350-20-450-25/2-550, , .The appointment was made 
on the recommendation of the then Federal Public 'Service Commission, and, the 
advertisement or memorandum of information for candidates, as' it is more; pror 
perly called,' issued by the Public Service. Commission when calling for applica- 
tions Tor the said post, related to the recruitment for .nine posts of Listeners’ 
'ResearHi' Officers ' and nine posts ofr Liaison Officers, All -India Radio. It was stated 
in the said 'memorandum that ' the -poAs were permanent and pensionable, (but 
would be’ filled on a temporal^ basis ; the memorandum further stated that if the 
persons’ concerned were retained in service and confirmed in tlie posts, they (would 
be allowed pensionary benefits and' would also be eligible to. contribute to. the 
General Provident Fund.' In the first' instance the appointments -were made' on 
probation for six montlis subject' to 'termination on certain conditions mentioned 
in para. 4 of the memorandum, which' 'need not be set' out at- this stage. ' The 
duties of a Liaison Officer were stated in para. 5 of the memorandum', the main 
dut^' being to organise and conduct publicity for the progr amines and other acti- 
vities of a Radio Station. The designation Liaison Officer ivas later changed to 
Public Relations Officer, and along with other posts of Listener Research Officer 
and Assistant Station Director, the posts of Public Relations Officers were up- 
graded' to Rs. '450-25-500-30-800 with effect from January i, 1947. On May 23, 
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1952, the Director-General, All India Radio, passed an order bearing No. 2 (i) 
A-50 in which it was stated that whereas the appellant had been in continuous 
Government service for more than three years, and a declaration had been issued ' 
to him in pursuance of rules 3 and 4. of the Central Civil Services (Temporary 
Service) Rules, 1949, and whereas an appointment to the post of Public Relations 
Officer was required to be made in consultation witli the Union Public Ser\’ice 
Commission and their concurrence to the appointment had been obtained, tlie 
appellant was appointed to the Public Relations Officer’s grade in a quasi-perma- 
nent capacity \vith effect from May i, 1949. On September 3, 1952, ho%vever, 
the appellant received an order from the said Director-General in which it ^vas 
stated that his services ^vould not be required after October 6, 1952. The appellant 
was naturally taken by surprise on receipt of this order and made a representation 
on September 8, 1952, in which he stated that as a quasi-permanent Public 
Relations Officer he had a claim to an alternative post in the same grade, so long 
as any post in the same grade was held by a Government servant not in permanent 
or quasi-permanent service. On September 13, 1952, the appellant was informed 
by means of an order that he was appointed to officiate as Assistant Station 
Director, Madras (the appellant was then working as Public Relations Officer, All 
India Radio, Madras) in a purely temporary capacity until further orders. On 
September 19, 1952, the appellant was informed that his representation, dated 
September 8, 1952, tvas under consideration and a suggestion tvas made that in 
the meantime he should apply for one of the posts of Assistant Station Directors 
which had been advertised by the Union Public Service Commission. Then, on 
October 4, 1952, the appellant submitted a further representation in ^vhich he 
said that under the rules in question, namely the Central Civil Service (Temporar>' 
Service) Rules, 1949, he was entitled to be retained in service in a post of the same 
grade and under the same appointing authority and it was, therefore, not necessary 
that he should be rc-sclected for tlie post of Assistant Station Director by the Union 
Public Service Commission. In the concluding paragraph of his representation 
the appellant stated that in deference to the suggestion made in the letter of the 
Director-General, dated September 19, 1952, he was enclosing an application to 
the Union Public Service Commission for the post of .Assistant Station Director 
and if, after due consideration, the Director-General decided that the appellant 
should apply for the post of Assistant Station Director, his application 
should be forwarded to the Union Public Service Commission. ^Vhile Govern- 
ment was considering the representation of the appellant, the Union Public Service 
Commission interviewed in March, 1 953, candidates for die posts of Assistant Station 
Directors. The appellant appeared before the Commission on March 26, 1953. 
On April 18, 1953, the appellant was informed Uiat the Union Public Service Com- 
mission had jiot selected him and the appellant was again informed that “it was not 
■ possible to continue him in service”. The appellant made fresh representations to 
the effect that the order purporting to terminate his service on the ground that the 
Union Public Service Commission had not selected him for the post of Assistant 
Station Director, was an illegal order inasmuch as the appellant held a quasi-perma- 
nent status and was entitled to hold a post in the grade of Assistant Station Directors, 
as long as anyone not in permanent or qnasi-pennanent scn.’icc continucrl to hold 
such a post. To these icprcscntations the appellant received a reply to the effect 
diat Government had dcccidcd to keep in abeyance the post of Public Relation 
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Officer held by him and therefore it was not possible to i-etain him in that post arid 
the appellant was given an opportunity to show cause why his service should not be 
terminated on tlie expiry of the period of notice with effect from July 18, 1953. A 
reply was asked for within 15 days. In reply, the appellant again pointed out that 
having been given a quasi-permanent status he was entitled to be retained in service 
under the rules governing Government servants holding such status, and the ter- 
mination of his service would be in violation of Article 31 1 of the Constitution. On 
Jiiiy 3> i953> appellant received a memorandum, dated June 9, 1953. This 
memorandum said : 

“ Shri Srinivasan’s representation has now been considered by Goverainent. As the post 
of Public Relations Officers fonn a cadre by themselves and do not belong to the cadre of Assistant 
Station Directors, he cannot claim any protection in the post of Assistant Station Director on account 
of his being quasi-permanent as Pubhc Relations Officer. Shri Srinivasan may please be informed 
accordingly.” 

On July 10, 1953, the appellant made a fresh representation, this time to the 
Secretary, Ministry of Home Affairs, in which he repeated his former objections and 
contended that the proposed termination of his service was irregular, unjust and 
illegal. He submitted that the order terminating his service was in contravention of 
Article 31 1 of the Constitution and he further said that 

' “though the posts of Public Relations Officer and Assistant Station Director were not declared 
to be in the same cadre, there can be no dispute that the posts are in the same grade.” 

On August 17, 1953, the appellant received a memorandum to the effect that the 
notice of the termination of his service as Assistant Station Director, dated April 
18, 1953, as subsequently amended by corrigenda dated May 12, 1953, and July 3, 
1953, was withdrawn, and it also stated tliat the notice, dated May 26, 1953, asking 
the appellant to show cause why his service should not be terminated was cancel- 
led. This was followed by an order, dated December 14, 1953. This order has 
an important bearing on the point urged before us and must be quoted in full : 

“S. No. 41 (R.) 

Government of India, 

Director-General, All India Radio. 

No. I (u3)-SI/5a New Delhi, the 14th December, 1953. 

ORDER. 

In this Directorate Order No, 2 (i)-A/50, dated the 23rd May, 1952, Shri K. S. Srinivasan, 
then Officiating Public Relations Officer, All India Radio, was appointed to that post in a quasi- 
permanent capacity with effect from the Jst May, 1949. Subsquently, in August, 1952, all posts 
of Public Relations Officers, except the one in the External Services Division, wereheld in abeyance. 
As the post of Public Relations Officer belongs to the same grade as Assistant Station Director carry- 
ing identical scales of pay Shri Srinivasan was appointed Assistant Station Director in the External 
Services Division with effect from the aand September, 1952, Under the provision contained in the 
Ministiy of Home Affairs Office Memorandum No. 54/136/51-NGS, dated the 24th April, 1952, Shri 
Srinivasan will carrj’ with him the quasi-permanent status of his former post of Public Relations 
Officer while holding the post of Assistant Station Director. 

(Sd.) M. Lai, 
Director-General.” 

A copy of the order was also sent to the Secretary, Union Public Service Com- 
mission. Unfortunately, the appellant soon found that his troubles did not end with 
the order, dated December 14, 1953. OnAugustgi, 1955, the appellant was inform- 
ed by the then Secretary, Ministry of Information and Broadcasting, that the Union 
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Public 'Service Commission had' objected to his appointment as Assistant Station 
Diiector, holding that such appoiirtmeiit was contrary to the regulations,; the appel- 
lant was then asked that he should relinquish the post of Assistant Station Director 
and accept a temporary post of Assistant Information Officer in the. Press Informa- 
tion Bureau or in the alternative, he shouldj “clear out”. It may be stated here 
thatjthe post of Assistant Information Officer offered to the appellant carried a scale 
of pay , lo>ver than that of an Assistant Sation Director, namely Rs. ^350-25-500-30- 
620. As this new, offep_ deprived the appellp-nt of his quasi-permanent status and 
also amounted to a reduction in his rank the appellant immediately sent fresh re- 
, presentations to the Home Ministry, Director-General, and the Minister for Infor- 
mation and Broadcasting. On September 7, 1 955, the appellant received the final 
order of Goverhment, which is the order complained of in the present ( appeal. 
That order was in these 'terms ; , ■ 

“ Shri Srinivasan was declared quasi-permanent in the grade of Public Relations Officer, All 
India Radio (Its. 450-25-500-EB-30-800) with effect from the ist May, 1949. In 1952, ^all the 
'posts of Public Relations Officer excepting one in the External Services Division were held in abeyance 
las a measure of economy. The only post that survived the economy drive, was assigned to the per- 
manent incumbent. Shri Srinivasan would hav'c had to be retrenched in 1952 ; for quasi-perma- 
nency does not preclude retrenchment and there was no other officer in the grade of Public Relations 
Officer who was non-quasi-permanent and who could have been discharged in preference tbliim. 
He was irregularly transferred as Assistant Station Director, in'an officiating capacity. He applied 
for one of tlie posts of Assistant Station Director when they were advertised by the Union Public 
Service Commission in 1953 , but was rejected. Subsquently, he was allowed to carry also irregularly, • 
the ^uasi-peimanent status in the grade of Public Relations Officer while holding the post of Assis- 
tant Station Director, vide Directorate General, All India Raido’s order No. i (113) SI/52, dated the 
14th December, 1953. The Union Public Seivdcc Commission have not accepted this transfer as it 
is in contravention ofithe Union Public Service Commission (ConsultaUon), Regulations. Since 
he has been rejected for the posf of Assistant Station Director in an open selection and also since tlic 
Union Public Service Commission have not accepted his transfer, the Government of India regret 
that they are^ unable to allow him to continue in the post of Assistant' Station Dircctoi. He is, 
therefore, 'required to relinquish charg'e of the post of 'Assistant Station Director immediately. 

“ To save him the hardship of retrenchment, the question of offering Sri Siinivasan alternative 
employment has been considered. There is no intention of reviving the posts of Public Relations 
Officer that were held in abeyance in 1952. For publicity, and public relations work of AlI|India 
Radio, a few posts of Assistant Information Officer in the scale of Rs. 350-25-500-EB-30-620 have been 
sanctioned on the strength of the Press Information Bureau and it is proposed to absorb him on tem- 
porary basis, against one of these posts. The absorption in this post also, is subject to the approval 
by the Union Public Scrv'ice Commission to whom a reference has been tnadc. Meanwhile, after 
relinquishing the charge of the post of Assistant Station Director, he should report himself for duty to 
the Principal Information Officer, Press Information Bureau, New Delhi. The question of fixation 
of his pay in die grade of Assistant Information Officer, with a view to protecting his present salar>’ 
wall be taken up after he has joined duty.” 

The appellant continued to make some more representations which were, liow- 
cver, rejected, and on October,,! i, 1955, an order was passed transferring the appel- 
lant to the Press Inibnnation Bureau as Officiating Assistant Information Officer with 
immediate effect and the appellant vv'as directed to hand over charge of the post of 
Assistant Station Dircetor immediately and to take over his post in the Press In- 
formation Bureau forthwith. The validity of this order which is also challenged in 
the present appeal, necessarily depends on the validity of the earlier order dated 
September 7, 1955. ' r 

The appellant rcfu-cd to accept the lower post of Assistant Prc.ss Information 
Officcrandon October 19, 1955, he made over charge under protest. OnNovember 



783 


1958] 


SRINIVASAN V. .UNION OF INDIA {S. K. DoS, J.). 


25, 1955, the appellant filed a petition, numbered WritjPetition 2og-D of 1955 in the 
Punjab High Court in which he prayed for the issue. of a writ of certiorari^ or any other 
appropriate \Yrit for quashing the orders, dated September 7, 1955, and October ii» 
1955, and asked for an order directing his re~instatement as i^sistant Station Director 
in the External Services Division of;the All India Radio, the post which he was hold- 
ing when the orders complained of ■vyere passed. This petition was summarily dismis- 
sed by the Punjab High Court on the same date. The appellant then moved the, said 
High Court for a certificate for leave to appeal to this Court. That application was 
also dismissed oh March 16, 1956. .Thereupon the appellant moved this Court.for 
Special Leave and obtained such leave on April 23, 1956. While moving .the appli- 
cation for Special Leave, learned counsel for the appellant stated that without preju- 
dice to the contentions ofeiither party, the appellant would take up the post ,6f Assis7 
tant Ihfdnnatibh Officer in the Press Information Bureau pend.ing. disposal of the 

appeal.'’ ' ^ ■ _ 

Oh April 22, 1 956, *the appellant also filed a petition under .^ticle 32 of the 
Constitution and in his petition the appellant has challenged the order, dated .Sep- 
tember 7, 1955, on the ground that the order violates the provisions of Articles 14 
and 16 of the Constitution. , . * ^ 

‘ ' The present judgment will govern the appeal by Special Leave as also the peti- 
tion under' Article 32 of the Constitution. It will be convenient tp take up the 
appeal first. The main 'question for decision in the appeal is whether the iihpughed 
orders Violate the cohstitutidnal' guarantee' given by Article 31 1 (2) to the appellant, 
who’is’ admittedly the holder of a civil post imder the Union. ^ The true scope and 
effedf of Atticle 3 1 1 of the Constitution was fully considered in a recent' judgrheiit of 
thi's Court* in Parshotani ' Lai Dhingra v. Union of Indta'^, pronounced bn November i, 
^^57 j and it was there held by the majority as follows (we are quoting such observa- 
tions only as have a bearing on the present case ) : 

“ Shortly put, the principle is that when a servant has a right to a post or to a rank either under 
the terms of the contract of employment, express or implied, or under the rules governing the condi- 
tions of his service, the termination of the service of such a servant or his reduction to a lower post is 
by itself and prima facie a punishment, for it operates as a forfeiture of his right to hold that post or 
that rank and to get the emoluments and other benefits attached thereto. But if the servant has 
no right to the post, as where he is appointed to a post, permanent or temporary, either on probation 
or oil an officiating basis and whose temporary service has not ripened into a quasi-permanent service 
as defined in the Temporary Service Rules, the termination of his employment does not deprive him 
of any right and cannot, therefore, by itself, be a punishment. One test for determining whether 
the termination of the sermcc of a Government servant is by way of punishment is to ascertain \Vhether 
the servant, but for such teimination, had the right to hold the post. If, he had a right to, the post 
^ in the three c^« hereinbefore mentioned., the termination of his service wall by itself be a punish- 
ment and he will be entitled to the protection of Article 311. In other words and broadly speaking. 
Article '3J1 (2) ‘will apply to those cases where the Government servant, had he been employed by 
private employer, would be entitled to maintain an action for wrongful dismissal, removal or reduction 
in rank. ,.To put it in another way, if tlie Government has, by contract, express or implied,- or, under 
the rules, the right to terminate the employmerit at any time, then such termination in the manner 
provided by the contract or the rules is, prima facie and per se, not a punishment and, does not attract 
the provisions of Article 311.” . • ■ . 

Therefore, the critical question is — did the appellant have a right to the post of 
Assistant Station Director, which he was holding when the impugned orders were 
passed ? If he had such a right, the impugned orders will undoubtedly be bad 
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because they deprive the appellant of that right inasmuch as they tcuninate his service 
in the post he was holding and reduce him to a lower post. Admittedly, there was 
no proceeding against the appellant for disciplinary action and he had no opportu- 
nity of showing cause against any such action. If, on the contrary, the appellant had 
no right to the post he was holding and under the rules governing the conditions of 
his service his service was liable to be terminated, then the appellant is not entitled 
to the protection of Article 3 1 1 . On behalf of the appellant the contention is that 
under the Civil .Services (Temporary Service) Rules, 1949, he held 'a quasi-perma- 
nent status in the post of Public Relations Officer to which he was first appointed 
and he carried that status to the post of Assistant Station Director to which he was 
later appointed; therefore, he had a right of which he could not be deprived except 
in accordance with those rules, and the impugned orders were passed in derogation 
of those rules. Furthermore, it is contended on behalf of the appellant that the Union 
Public Service Commission failed to appreciate the correot legal position and their 
opinion, officious or otherwise, was neither decisive nor binding on Government 
or the appellant. 

I 

On behalf of the Union of India, respondent before us, it has been conceded 
that the Central Civil Services (Temporary Service) Rules, 1949, are the relevant 
rules governing the conditions of the appellant’s ser\uce. But the argument is that the 
impugned orders are in consonance with those rules and the service of the appellant 
who was in quasi-permanent service in the post of Public Relations Officer was liable 
to termination under rule 6 (i) (ii), because (i) a reduction had occurred in the 
number of posts of Public Relations Officers available for Government servants 
not in permanent service, and (2) the post of Assistant Station Director to 
which the appellant was appointed in a purely temporary capacity was not a post 
of the same grade as the specified post held by the appellant so as to entitle him to 
the benefit of the provi o to rule 6 (i) (ii). On behalf of the respondent it has been 
further submitted that the order, dated December 14, 1953, ^vas issued under a mis- 
apprehension and when the correct position was rightly pointed out by the Union 
Public Service Commission Government passed the impugned order of September 7, 
1955 and byway of mitigating the hardship of the appellant who was faced with the 
prospect of immediate unemployment offered him the post of Assistant Information 
Officer — a post created for the performance of duties similar to those of the whilom 
Public Relations Officer. 

These are the rival contentions which fall for consideration by us. We must at 
this stage read the relevant rules called the Central Civil Services (Temporary Ser- 
vice) Rules, 1949, hereinafter to be referred to as the Temporary Sei'vicc Rules. Rule 
2 defines certain terms used in the Temporary Service Rules. 'We are concerned 
with two of such terms — “quasi-permanent service” and “specified post”. Quasi- 
permanent service” means “temporary' service commencing from the date on which 
a declaration issued under rule 3 takes effect and consisting of periods of duty and 
leave (other than extraordinary' leave) after th-t date” ; “specified post” means the 
particular post, or the particular grade of post within a cadre, in respect of which a 
Government sers-ant is declared to be quasi-permanent under rule 3”. Rule 3, 
which we must read in full, is in these terms : 

" A Government servant shall he deemed to be in qiind-perm.ment sen ice: 

(i) if he has been in continuous Got ernment sen ice for more th.m lliree y cars, ,md 
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(ii) if the appointing authority, being satisfied as to his suitability in respect of age, qualifications, 
work and character for emplo)Tnent in a quasi-permanent ' capacity, has issued a declaration to 
that effect, in accordance with such instructions as the Governor-General may issue from time to 
time.” I 

. Rules 4 and 6 (i) are also important for our purpose and must be reproduced in 
full.- 

“Rule 4 .(“)' — ^ declaration issued under rule 3 shall specify the particular post or the parti- 
cular grade of posts within a cadre, in respect of which it is issued, and the date from which it takes 
effect. 

[b) Where recruitment to a specified post is required to be made in 'consultation with the Fede- 
ral Public Service Commission no such declaration shall be issued except after consultation with the 
Commission. . '' 

Rule 6 (i). — ^The service of a Government servant in quasi-permanent service shall be liable 
to termination-^ — 

(i) in the same circumstances and in the same manner as a Government servant in permanent 

service, or , 

(ii) when the appointing authority concerned has certified that a reduction has occurred in 
the number of posts available for Government servants not in permanent ser\'ice : 

Provided that tlie service of a Government servant in quasi-permanent service shall not be 
liable to termination under clause (ti) so long as any post of the same grade and under the same 
appointing authority as the specified post held by him, continues to be held by a Government servant 
not in permanent or quasi-permanent service ; 

Provided further that as among Government servants in quasi-permanent service whose specified 
posts are of the same grade and under the same appointing authority, termination of service conse- 
'.quent on reduction of posts shall ordinarily take place in order of juniority in the list referred to in 
rule 7 ”, 

As rule 6(1) refers to rule 7, we may as well quote that rule. 

“Rule Subject to the provision of this rule, a Government servant in respect of whom a 

declaration has been made under rule 3, shall be eligible for a permanent appointment on the occu- 
rrence of a vacancy in the specified posts which may be reserved for being filled from among person® 
in 'quasi-permanent service, in accordance with such instructions as may be issued by the 
'Governor-General in this behalf from time to time. 

>'• E>‘plunation .' — ^No such declaration shall confer upon any person a right to claim a permanent 

appointment to any post. 

(2) Every appointing authority shall, from time to time, after consultation with the appropriate 
Departmental Promotions Committee, prepare a list, in order of precedence, of persons in quasi- 
permanent service who are eligible for a permanent appointment. In preparing such a list, the 
appointing authority shall consider both the seniority and the merit of the Government servants 
concerned. All permanent appointments which are reserved under sub-rule (i) under the contro 
of any such appoindng authority shall be made in accordance with such list : Provided that thel 
Government may order that permanent appointment to any grade or post may be made purely 
in order of seniority.” 

Now, it is beyond dispute and in fact admitted that the appellant held a quasi- 
pe manent status in the grade of posts known as Public Relations Officers. The 
order, dated May 23, 1952, stated in clear terms that (i) a declaration had been 
issued in respect of the appellant in pursuance of rules 3 and 4 of the Temporary 
Service Rul^, (ii) concurrence of the Union Public Service Commission had been 
obtained and (iii) the grade of posts in respect of which the appellant held quasi- 
permanent status was the Public Relations Officers’ grade. Under rule 4, a declaration 
issued under rule 3 shall specify the particular post or the particular grades of posts 
■tvithin a cadre in respect of which it is issued and the date from which it takes 
s GJ — loi 
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effect. A ‘cadre’ according, to Fundamental Rule 9 (4), means the strength of a 
service or a part of a service sanctioned as a separate unit. Some indication of 
what is meant by a grade can be obtained from article 29 of the Civil Service 
Regulations : that articles states — 


29. Grade and Class — ^Appointments are said to be in the same “Class ” ^vhen they are in 
the same Department, and bear the same designation, or have been declared by the Government of 


India to he in the same class. 
according to pay. 


Appointments in the same class are sohietimes divided into “ Grades’' 


A/ote : ^Appointments do not belong to the same Class or Grade unless they have 
been so constituted or recognised by proper authority. There are no Classes or Grades of Ministerial 
Officers.” * > 


It is, therefore, clear that so far as the posts known as Public Relations Officers, All 
India Radio, are concerned, they formed a grade and the appellant held a quasi- 
permanent status in that grade. 

Rule 6 (i) of the Temporary Service Rules lays down how the service of a 
Government servant in quasi-permanent service can be terminated. We are con- 
cerned in this case with clause (it) of the said rule. That clause says that the service 
of a Government servant in quasi-permanent service can be terminated 

" -when the appointing authority concerned has certified that a reduction has occurred in the 
number of posts available for Government servants not in permanent service.” 

Learned counsel for the appellant has very strongly submitted that there was 
no reduction within the meaning of the clause in the present case, far less any certi- 
fication of such reduction. Learned counsel for the respondent has urged with equal 
vehemence that there was a reduction within the meaning of the clause and the 
appointing authority had certified such reduction. 

Before considering the true scope and effect of the relevant clause, it is necessary 
to say a few words about the Temporary Service Rules. At the same time the Rules 
were published, Government also issued a memorandum explanatory of the Rules. 

It was therein stated that the term “quasi-permanent” service had been evolved 
with the object of attaching certain benefits to such service and with regard to rule 
4 (a) the memorandum stated — 

“Under Rule 4 (a) a Government servant has to be declared as quasi-permanent in respect of a 
particular post ; such a post may be an isolated one or it may be a post in a cadre consisting of 
several posts. In case where a cadre is split up into several grades it may belong to one such grade 
within the ‘cadre. A Government servant who is declared as quasi-permanent in respect of a 
particular post may be shifted from one post to another within the cadre or grade concerned due to 
reduction in post or other causes. Such shifting docs not affect his rights.” 

As to rule 6 (i) the memorandum gave the following explanation : 

“This rule relates to the security of tenure of a quasi-permanent Government servant. It 
should be noted that except in the event of reduction in the number of posts in the cadre or grade 
concerned, the termination of service of a quasi-permanent Government servant will have to be ): 

made in the same manner ns tlie case of permanent Government servant. Tor example, if the 
Services arc to be terminated on grounds of indiscipline or incfficicncj', it will bo necessary to 
institute formal proceedings against him. He has also got a superior right of retention in service 
over that of purely temporarj' employees, in the grade in which he is quasi-perraanent.” 

Tlie question before us is whether the impugned order of September 7, 1955, 
was in consonance with rule 6 (i). This question has two aspects — first, the tnic scope 
andcffcct of clause (tV) and second, the effect of the proviso thereto, Wc take up 
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first clause {it).. Was there a reduction in the prpent case within the meaning of 

clause {ii) ? We think that the answer must be in the affirmative. In the order, dated 

December 14., 1953, which was an order in favour of the appellant, it was clearly 

stated that in August,* 1952, all the piosts of Public Relations Officer's,’ except the one 

in, the' External 'Services division, were Held in' abeyance.' ‘ ' Ih the impugned' order 

of September 7, 1955, it was' stated that in' 1952' all the’ posts of Public Relations 

Officers excepting one 'iii the External Services ’Division* 'vvere* held iri abeyance 

as a "'mea;sure 'of"ecbn(Dmy'' 'and‘"the only post 'that survived the economy drive 

vVas assigned to a'perrnaneht incuriib’eht. In his represeh.ta'tibn,'dat'ed July 10, "1953’, 

the' ajjpellaht himself admitted'that as per Director General, All Iridia'Radio’s'the- 

iho'randum, dated I'^ay 21," 1953^ he was ihfoi'rried that “it 'was decided tb ’keep'ihfe 

post in abeyancel” Learneii' counsel for Jhe appellant has sought to draw a distinc- 

' lion between ‘keeping^ post in abeyance’ and ‘reducing "a post’ and has sug'gested 

that 'the latter expression means abolishing a post perrnariehtly or terhpofarily 

whereas the formbr expression merely suggests hot fillirig the post for the time being. 

'Woijds anh phrases necessarily take their meaning from the’ context in which they 

aVe used. Ih clause {ii) the expression u^d is • ' ’ • ' ' 

)M ' 1)' 1 . I . • r . ii;f : ' , . , ' ‘ ) i ' ''r' ' ' ' ' ’ ' . 

‘‘reduction ‘.in the number of the posts available for Government servants not in per- 

tmanent- service.’^ v ' <''• f ‘ - ' ’'i • , •/' 


Learned counsel for! the respondent has rightly pointed out that the entire* clause 
should be read to understahdwhat is meant by reduction^ and' in that context're'duc- 
tion is not necessarily confined to abolition, permanent or. otherwise. He has given 
anullustration to clarify the meaning. . Assume that the permanent holder of a post 
goes on deputation ; the post then' becomes - available for temporary or qilasi- 
permanent Officers. When, ‘however, the permanent man returns from 'deputa- 
tiqp,, there is a reduction in the number of .posts available for , Government servants, not in 
permanent service.. .We agree with learned counsel for the respondent, that' the wprd 
reduction, in .the context of clause {ii) is not necessarily confined to abolition, and 
keeping. .certain posts in abeyance, comes, within the expression. It may be further 
.pointed out that in the. order ; of September 7, 1955, it was clearly stated that 
-Government had no intention of, reviving the posts of Public Relations Officers 
kept, in abeyance since 1952 ; therefore, for all practical purposes the posts have 
been .abolished. , . 

• I , We do, not think that there is any charm in the word .‘certifies’ which occurs in 
.clauseju).;, It is clear that the .appellant, was informed, as far, back as May, 19521 
by. a memorandum from , the, appointing authority .that it vvas decided to keep the 
post (\yhich the appellant held) in abeyance. .There is nothing in the clause which 
.prevents the appointing authority from certifying by means of a memorandum ins- 
tead of by a mere formal order. ^ , , , ■ . . 

iNpw, we come to the.far more important question of the effect of the proviso to 
clause {ii) . The crucial point in that connection is whether the post of Assistant 
Station Director, to which the appelant was appointed in a purely temporary capa- 
cit)' on September 13, 1952, was a fast within the same grade dr cadre as the posts of 
Public Relations Officer. If it is in the same grade or within the same cadre, the 
appellant will, retain his quasi-permanent status and the shifting, to use the words 
of the axplariatory memorandum quoted earlier, will not affect his rights. This 
point has caused us considerable anxiety, and. on a very careful consideration we 
have reluctantly but ineluctably come to the conclusion that the post of Assistant 
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Station Director is not in the same grade or cadre as the posts of Public Relations 
Officers. 

On this point it is necessary to refer to some earlier history regarding the reor- 
ganisation of the All India Radio in 1944. The reorganisation, as enunciated in 
letter No. K-404/2397, dated December 15/28, 1944, from the Government of India) 
Ministry of Information and Broadcasting, was in three parts : (i) revision of the 
scales of pay of certain existing posts ; (2) creation of some additional posts ; and (3) 
creation of certain new categories of posts. The posts of Liaison Officer and Listeners 
Research Officer came within the third category and nine posts were created under 
each head. The posts of Assistant Station Directors came within the first two cate- 
gories. In 1950 Government made necessary declaration in respect of the cadres 
on the programme side of the All India Radio in their letter No. 17 (83) 4g-B-ij 
dated March 20, 1950. The cadres so constituted included that of Assistant Sta- 
tion Directors : that cadre consisted of the following posts ; (a) Assistant Station 
Directors ; (b) Instructor (Programmes) ; (c) Assistant Director of Programmes ; 
(d) Listener Research Officer ; (e) Officer on Special Duty (Kashmir) ; and {/) 
Officer Special Duty (Hyderabad) — the last two being temporary. The Public 
Relations Officers were not put in the cadre of Assistant Station Directors. Exactly, 
the same position is envisaged in paragraph 129 of Chapter IV, Section i, of the 
All India Radio Manual ,Vol. i . Under Fundamental Rule 9 (3 1) (c) 

“a post is said to be on the same time-scale as another post on a time-scale if the Ovo time-scales 
are identical and the posts fall within a cadre, or class in a cadre, such cadre or class having been 
created in order to fill all posts involving duties of approximately the same character or degree of 
responsibility, in a service or establishment or group of establishments.” 

It is worthy of note that two conditions must be fulfilled for the application of Funda- 
mental Rule 9 (31) (r) ; one is that the two time-scales must be identical and the 
other is that the two posts must fall in the same cadre or class in a cadre. Paragraph 
129 referred to above states in terms that only four categories of posts mentioned 
therein fall within the cadre of Assistant Station Directors, and those categories do 
not include Public Relations Officers. Learned counsel for the appellant has re- 
ferred us to Appendix I of the All India Radio Manual, Vol. II, which gives the scales 
of pay and classification of posts in the All India Radio. He has pointed out that 
in that appendix the posts of Assistant Station Directors (No. 77), Listener Research 
Officer (No. 78) and Public Relations Officer (No. 79) all come within Central 
Services, Class II, and bear the same scale of pay and they also belong to the Program- 
me side. We have already pointed out that the same scale of pay is not the only 
test ; nor does the fact that all the above-mentioned posts belong to Class II deter- 
mine the question whether they belong to the same grade or cadre. We have refer- 
red to the constitution of the cadre of Assistant Station Directors in 1950, which shows 
clearly enough that Public Relations Officers do not belong to that cadre. Many 
anomalous results will follow if the scale of p.ay or classification of the service, were 
taken to be the sole test for determining whether the posts belong to the same grade 
or cadre. The appendix referred to by learned counsel for the appellant shosvs that 
the post of Assistant Director of Monitoring Sersuccs bears the same scale of pay and 
also belongs to Class II ; yet it is not suggested tliat that post has any cadre or grade 
affinity svith the posts of Assistant Station Directors. A Chemist (No. 106) and an 
Assistant Engineer (No. 105) have the same scales of pay and both belong to Clas II; 



7§9 


1958] SRINIVASAn V. UNiON OF iNDIA {S. K. bos, y.). 

but hey do not belong to the same grade or cadre ; otherwise a strange result will 
follow in tliat a chemist holding a quasi-permanent status will be entitled to be 
appointed as an Engineer, on the reduction of the chemist’s post. 

On behalf of the appellant it has been next argued that the orders dated Decem- 
ber 14, 1953, contains a clear admission to the effect that the post of Public Relations 
Officer belongs to the same grade as Assistant Station Director, and the order shows, 
that it was made after unofficial consultation with the Ministr)’^ of Information and 
Broadcasting. It is contended that this admission should be accepted as an admis- 
sion of fact and held binding on the respondent, particularly when the respondent 
has not produced the particular order by whiclr a separate cadre, if any, of Public 
Relations Officers might have been created, in order to disprove the correctness of the 
admission. W e are unable to accept this argument. An admission is not conclusive 
proof of the matter admitted, though it may in certain circumstances operate as an 
estoppel. It is not suggested that a question of estoppel arises in this case (a point 
which we shall again advert to) ; at best, it may be said that tlie respondent having 
once admitted that the post of Public Relations Officer belonged to the same grade, 
the admission casts upon the respondent the burden of proving ffiat what was deli- 
berately asserted on December 14,' 1953, is not a fact. It is imfortunate that this 
case was summarily dismissed in the High Court and the respondent was not called 
upon to make an affidavit and file the necessary documents at that stage. W e have 
now a copy of the letter, dated December 15/28, 1944, by which the nine new posts of 
Liaison Officer (later designated as Public Relations Officer) ^vere created and the 
letter, dated March 20, 1950, by Avhich the cadre of Assistant Station Directors was 
declared. These letters we have already referred to, and they leave little room for 
doubt in the matter ; they show clearly enough that the posts of Public Relations 
Officers do not belong to the same grade or cadre as the posts of Assistant Station 
Directors. As a matter offact, the respondent said so in tlie memorandum of June 9, 
1953, though later, on December 14, 1953, a different statement was made. It has 
been submitted before us that even in the impugned order of September 7, 1955, the 
respondent does not say that a mistake was made ; the respondent merely states that 
the appellant was irregularly transferred as Assistant Station Director and was irre- 
gularly allowed to carry a quasi-permanent status to the new post. We think that 
the impugned order of September 7, 1955, must be read as a whole and so read, it 
shows that Government had earlier made a mistake in thinking tliat the posts of 
Public Relations Officers belonged to the same grade or cadre as the posts of Assistant 
Station Directors, and the mistake was rectified when the Union Public Service Com- 
mission pointed it out. 

We shall now consider the further question if the order dated December 14, 

1 953> can be read as a separate or independent declaration in favour of the appellant 
in respect of the post of an Assistant Station Director, under rules 3 and 4 (a) of the 
Temporary Service Rules. We shall consider this question from four points of view : 
(i) ^vhether on the terms of the order itself, it can be read as an independent decla- 
ration under the relevant rules ; (2) whether the relevant authority intended tlie 
order as an independent declaration under rules 3 and 4 (a) and if the parties thereto 
understood the order in that sense ; (3) if the order is so read, ivhether consultation 
wtli the Public Service Commission was necessar>' under rule 4 (i) ; and (4) tvhether 
any estoppel arises out of the order. 
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It seems to us that the order 'itself is very clear and if it is contrasted with the 
earlier order, dated May 23, 1952 (by which a declaration was indeed made in favour 
of the appellant under rules 3 and 4 of the Temporary Service' Rulfeb in respect of the 
post of Public Relations Officer), 'it is at once clear that the order, dated December 14, 
1953, is not a' declaration under rules '3 and 4 of the said rules. What does 'the 'order 
state in terms ? Firstly, it states that the appellant was’ appointed in a'cjuasi-permanent 
capacity to the post of Public Relations Officer ; ’secondIy;'it states that all the posts 
of Public Relations Officer are held in abeyance except one*; thirdly, it states that as 
the post of Public Relations Officer belonged to the same grade ks Assistant Station 
Director carrying identical scales of pay, the appellarit Was 'appointed as Assistant 
Station Director in September, 1 952; and fourthly,' it states that under the instructions 
contained in a particular office memorandum 'issued from the Ministry of Home 
Affairs the appellant was entitled to"tiany the quasi-permanent status of his former post of 
Public Relatiorts ' Officer while holding the post of Assistant Statibn Director. The order 
means what it in terihs states and must operate according to its tenor j and, if the 
order is read aS a whole, without straining or perverting the language^ it seems clear 
that it is not a declaration under rules 3 and 4 of the Temporary Service Rules. It 
merely gives effect to the' instructions contained in the 'Home Office memorandum 
referred to therein and states that the appellant will carry with him 'his quasi, 
permanent status of the former -post while holding the post of Assistant Station 
Director. It is obvious that there cannot be a declaration of quasi-permanent status 
in two posts of different grades or different cadres simultaneously and at the same 
time. 'The order, dated December 14, 1953, makes it abundantly, clear that, the 
appellant retained his quasi-permanent status in the former post of Public Relations 
Officer and on the mistaken view that the post of Public Relations Officer belonged 
to the same grade as Assistant Station Director, he was allowed to carry the same 
status while holding the new post. This is sufficiently borne out by a reference to .the 
Home Office I Memorandum No. 54/136/51, N,G.S. dated April 24, 1952, a copy of 
which has been placed before us. 1 i . , , , 

“ The undersigned is directed to say that a question has been raised whether a quasi-permaneqt 
Govcrnmciit servant on transfer from one office to another, should be allowed to retain a lien on 
the post, to \vhich he has been appointed in a quasi-permanent capacity. A reference, in this connec- 
tion is invited to sub-paragraph (e) of the Ejqilanatory Memorandum of Rule 2 of ^ the Central Civil 
Services (Temporary Service) Rules, 1949, under which a Government servant wild is ‘declared as 
quasi-permanent in respect of a particular post can be shifted from one post to ano'ther within the 
cadre or grade'conccmed due to reduction'Or other causes without his lights bfcing affected. In other 
words, if a quasi-permanent employee is transferred from one office to another witliin the same grade, 
lie will carry with him his quasi-permanent status.” , , ^ , 

The order, dated December 14, 1953, purported to give effect to the decision embodied 
in the aforesaid' m'erhobandum, and was in no sense an independCUt declaration un- 
der rules 3 and 4 of the Temporary Service Rules. If it were an independent decla- 
ration in respect of a different And new post, a reference to the' Office memorandum 
was wholly unnecessary ; it was equally unnecessary to recite that the appellant held 
'a quasi-permanent status in his former post and that the former post belonged to the 
same grade as the new post and, therefore, he carried his former status to the latter post. 

In the order itself there is no icfcrencc to rules 3 and 4 and ft is in sharp contrast to 
the Older, dated May 23, 1952, which w.rs indeed a declaration under (he said rules. 
To hold that the order, dated December 14, 1953, is an independent declaration 
under rules 3 and 4 is to run counter to the entire tenor of the document . 
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It is worthy of note that under rule 4 ( a ) declaration issued under rule 3 shall 
specify the particular post or .particular grade of posts within a cadre in respect of 
which it is issued and the date from which it is to. take- effect. The order, dated 
December 14, 1953, does not state that the appellant is declared to hold a quasi- 
permanent status with regard to the post. of Assistant Station Director ; on the 
contrary, ,it states that he carries -with him the qiidsi-permanent siafusof his former post. 
If, the order,' dated December 14, 1953, were an independent declaration in respect 
of the post of Assistant Station Director, it would have specified that' post and. also 
the date with effect, from.yvhich the order was to take effect in regard, to that post. 
We are, therefore, satisfied that the order, dated December, 14; 1953, cannot,- on its 
terms, be treated as a, declaration under rules 3 and ,4 of the Temporary Service 
Rulesi . , , , , , , , • , , . , , ■ , i , . ' ■ ■ . 

. , It may be stated here that learned counsel for the appellant did not urge that 
the order, dated December 1 4, 1 953^ was an independent declaration under rules 3' and 
4 or, that his client understood the order in that sense. It i§ also evident from the 
various documents in the record that the order was never intended to be a declaration 
under rules 3 and 4' of the Temporary Service Rules ; and the appellant himself took 
the order as merely giving effect to the office memorandum cited therein, the main 
plank of the appellant’s case being that the post of Assistant Station Director is in 
the same grade as the post of Public Relations Ofiicer. The appellant was appointed 
to officiate as Assistant Station Director in a purely temporary capacity until further 
orders on September 13, 1952. Even before that date the appellant was asked to 
apply for the post of an Assistant Station Director through the Public Service Commisr 
sion. On June 9, 1953, long after the appellant had been appointed to officiate as 
Assistant Station Director, he was told that he could not claim any protection in the 
postjOf Assistant Station Director on account of his quasi-pexmanent status as Public 
Relations Officer. Even in the letter which the Ministry of Information and Broad- 
casting ■wrote to the Public Service Commission on June 22, 1954, it was stated : 

“ The Commission were not consulted at the time of shifting of qua-si-permanent status of Shri 
Srinivasan from the grade of Public Relations Officer to that of Assistant Station Director in view 
of the provision of sub-para, (c) of the Explanatory Memorandum of Rule s of the Central Civil 
Sers’ice (Temporary Service) Rules which states that a Government servant who is declared as 
quasi-permanent in respect of a particular post may be shifted from one post to another -svithin the 
cadre or grade concerned due to reduction in the number of posts' or other causfes. Such shifting 
docs not affect his rights. As the posts of Assistant Station Director and Public Relations Officer 
carry the same grade of pay, consultation svith the Commission in this case was not considered neces- 
sary . ” 

This letter makes it abundandy clear that the appropriate Authority never intended 
dre order, dated December 14, 1953, to be a declaration under rules 3 and 4 of the 
Temporary Service Rules. ■ ' 

Even the appellant did not take the order in dfat sense. In all his representations, 
the appellant’s plea was that the post of Public Relations Officer in which he held 
a quasi-permanent status was in the same grade as that of Assistant Station Director 
and therefore he carried his status in' the former post to his new post. He never 
pleaded anywhere that the order, dated December 14, 1953, was an independent 
declaration in respect of the post of Assistant Station Director. We refer first to 
para. 17 of the appellant’s \sTlt petition to the Punjab High Court. In that 
paragraph die appellant said . 
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“ That after four months’ careful consideration and discussion between the Ministry of Informa- 
tion and Broadcasting, Home Ministry and the Union Public Sert’ice Commission, Government 
issued an order, dated 14th December, 1953, declaring that the petitioner will carr>’ quasi-permanent 
status in his netv post of Assistant Station Director as per rules relating to the transfer of quasi-permanent 
officers • I 

In para. 30 the appellant again stated that the post of Assistant Station 
Director and Public Relations Officer were constituted and recognised to be in the 
same grade and under rule 2 (c) of the Temporary Service Rules the shifting from 
one post to another in the same grade did not affect his status ; in other words, the 
appellant also understood the order, dated December 14, 1953,' not as an indepen- 
dent order declaring his quasi-permanent status in the post of Assistant Station 
Director but merely as giving effect to rule a (c) of thd Temporary Service Rules by 
reason of the fact, which now appears to be incorrect, that the post of Public 
Relations Officers was in the same grade as that of Assistant Station Director. 
Even in his statement of the case, the appellant stated — 

“ It may be emphasised that the Government in their order, dated 14th December, 1953, 
reiterate the appellant’s quasi-permanent status in the post of Assistant Station Director, not on 
the basis of the appellant’s representation but on the authority of the Home Ministry’s order, 
No. 54/136/51-NGS, dated 24th April, 1952, relating to the lien of quasi-permanent employees.” 

The reference to the Home Ministry’s office memorandum shows how the appel- 
lant understood the order, dated December 14, 1953. 

Rule 4 (b) of the Temporary Service Rules states that when recruitment to a 
specified post is required to be made in consultation with the Public Service 
Commission, no declaration under rules 3 and 4 (a) shall be issued except after 
consultation with the Commission. In the view which we have taken of the order, 
dated December 14, 1953, it is not really necessary to decide in the present case 
whether the provisions of rule 4 (b) are merely directory or mandatory. It is 
sufficient to state that the Public Service Commission was not consulted before 
the order, dated December 14, 1953, was issued, and the appointing authority 
did not intend the order as a declaration under rules 3 and 4 (a). In the 
State of Ultar Pradesh V. M. L. Srivastava'^, it has been held that the provisions of 
Article 320 (3) (c) of the Constitution, as respects consultation of the Public 
Service Commission on all disciplinary matters affecting a person serving the 
Government of India or a State Government, arc not mandatory in spite of the 
use oftheword ‘shall’ therein. That decision is founded on the following grounds : 
(i) the proviso to Article 320 itself indicates that in certain cases or classes of 
cases the Commission need not be consulted ; (2) the requirement of consulting the 
Commission docs not extend to making the advise of the Commission binding on 
Government as respects disciplinary matters ; and (3) on a proper construction 
of the Article it docs not confer any right o ' privilege on an individual public ser- 
vant. We may point out that none of these grounds have any application so far as 
rule 4 (b) of the Temporary Service Rules is concerned. Article 320 may not be 
mandatory as against the President ; but a subordinate appointing authority who has 
to make a declaration under the rules cannot ignore or abrogate the very rules under 
which he has to make the declaration. Qiiasi-permancnt status is a creature of the 
rules, and rule 4 (b) requires that no declaration under rule 3 shall he made c.\ccpt 
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after consultation with the Public Service Commission (when recruitment to’a speci- 
fied post is required to be’made in consultation with the Public Service Commission) . 
An officer cannot claim the benefit of rule 3 and ignore at the same time the condition 
laid down in rule 4 [h) ; in other words, he cannot claim the benefit of part of the 
rules and refuse to be bound by the conditions of the other part. 

,Now, as to estoppel : in our view, the appellant was not misled in any way as 
to his quasi-permanent status — a status which he imdoubtedly held in^the post of 
Public Relations Officer ; the mistake that was made was in thinking that the post 
of Assistant Sation Director was in the same grade as that of Public Relations Officer 
and then giving effect to the Home oflace memorandum, referred to previously, on the 
basis of that mistake. We ido not think that any question of estoppel really arises, 
and in fairness to learned counsel for the appellant it must be stated that he has not 
founded the case on estoppel. 

Learned counsel for the appellant has contested the correctness of the opinion 
of the Union Public Service Commission and has suggested that the Commission 
had indulged in an officious opinion, because under the Union Public Service Com- 
mission (Consultation) Regulations, it was not necessary to consult the Commission. 
Our attention has been drawn to Regulation 3, which reads as follows so far as it is 
relevant for our purpose — 

“ 3. It shall not be necessary to consult the Commission in regard to the selection for appoint- 
ment — 

(а) to a Central Service, Class I, of any Officeran the Armed Forces of the Union or any officer 
who is already a member of an All-India Service, Central Service, Class I, a Railway Service, Class I 

(б) to a Central Service, Class II, of any officer from another Central Service, Class I or from a 
‘Central Service, Class II of or any officer in the Armed Forces of the Union or of a Railway Service, 
Class II ; 


Note . — In this regulation, the term ‘ officer ’ does not include a person in ‘ temporary employ- 
ment 

The correspondence with the Union Public Service Commission has now been 
placed before us. That correspondence shows that the Union Public Service 
Commission took the view that Regulation 3 did not apply to an officer who was 
in “temporary employment” in the sense in which that expression was used when 
the Regulations were made, and “quasi-permanent servant” as defined in the 
Temporary Service Rules also meant temporary service, but subject to certain 
benefits in the matter of leave, etc., and certain safeguards in the matter of termina- 
tion of service. Whether the Union Public Service Commission is right in this view 
or not^ve are not called upon to decide, particularly when the Union Public Service 
Commission is not before us. It is enough for us to hold that the post of Assistant 
Station Director is not a post in the same grade or cadre as that of the Public 
Relations Officer. That being the position, the appellant had no quasi-permanent 
status in the post of Assistant Station Director and his service was liable to be termi- 
nated ^vhcn there weis a reduction in the number of posts of Public Relations Officers 
witliin the meaning of clause (ii) ; nor was he entitled to the benefit of the proviso to 
clause (ii) so far as the post of Assistant Station Director was concerned. 

For the reasons given above, we hold that there has been no violation of the 
constitutional guarantee under Article 311 (2) in the case of the appellant. The 
appeal must, tliercfore, be dismissed. 

SOT — 102 
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As to the petition under Article 32 of the Constitution, we do not think that 
there has been any such discrimination against the appellant as is contemplated 
by Articles 14 and 16 of the Constitution. It is true that others who did not hold 
a quasi-permanent status were subsequently appointed as Assistant Station Director 
through selection by the Union Public Service Commission. We can only say that it is 
unfortunate that the appellant was not so selected ; but that does not involve the 
breach of any fundamental right. 

In conclusion we wish to say that apart from any consideration of mere legal 
right, this is a hard case. The appellant was in service for about nine years without 
any blemish and his service was terminated on the reduction of certain posts j he 
was told — ^wrongly it now appears — that he had a quasi-permanent status in the 
post of Assistant Station Director. The appellant states that the Union Public 
Service Commission did not consider his suitability for the post of Assistant Station 
Director, because he claimed quasi-permanent status in that post. The corres- 
pondence with the Union Public Service Commission shows that the appellant’s 
case was not considered from the promotion quota of 20 per cent, because he held 
a post which was not (to use an expression of the Commission) ‘in the field for pro- 
motion.’ If the appellant is right in his statement that he was not considered for 
direct recruitment because he claimed quasi-permanent status, then obviously 
there is an apparent injustice : the appellant is then deprived of consideration 
of his claim both from the promotion and direct quotas. We invite the attention 
of the authorities concerned to this aspect of the case and hope that they will- 
consider the appellant’s case sympathetically and give him proper relief. 

With these observations, we dismiss the appeal and the petition, but in the 
circumstances there will be no order for costs. 

Bose, J . — ^With great respect I disagree. 

The appellant’s services as Public Relations Officer, All India Radio, were 
terminated because of the reduction in that post. There was no other post of equal 
status in that grade or cadre, so I agree that he had no right to any continuance 
of employment. 

But he was appointed to officiate as Assistant Station Director in a purely 
temporary capacity “ until further orders ”, on September 13, 1952. (Order No. i 
(ioi)-5i/52.) 

Later, on December 14, 1953, further orders were passed by the same authority 
(Order No. (i 13) -51/52). These orders confirmed the order appointing the 
appellant Assistant Station Director and concluded — 

“ Under the prot-ision contained in tlie Ministry of Home Affairs Office Memorandum 
No. 54/i36/5t-NGS, dated the 24tli April, 1952, Shri Sriniv.Tsan will carry with him the quasi- 
permanent status of his former post orPiiblic Rcl.ations Officer while holding the post of Assistant 
Station Director 

This order is a “ further order ” and, in my judgment, it clearly and unequi- 
vocally makes him “ quasi-permanent ” in the new post. 

It is true that this tvas done under a mistake which was discovered at a later 
date but the mistake is that of Government and others cannot be made to suffer 
because of the unilateral mistake of Government. I had occasion to obscr\'c, while 
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delivering the judgment of the Court in 77 ie Commissioner of Police, Bombay v. 
Gordhandas BhanjP, that — 

“ ‘Public orders, publicly made, in exercise of a statutory authority cannot be construed in the 
light of explanations subsequently given by the officer maldng the order of what he meant, or of what 
was in his mind, or what he intended to ’ (and I add in this case, ‘ what he subsequently discovered’). 

‘ Public orders made by public authorities are meant to have public effect and are intended to affect 
the actings and conduct of those to whom they are addressed and must be construed objectively with 
reference to the language used in the order itself.’ ” 

The principle imderlying those observations applies with equal force here. 

Here is a man who was in no way at fault. He had served faithfully in various 
capacities from May i, 1946. His services were terminated on September 3, 1952, 
with effect from October 6, 1952.- That was not his fault nor was it the fault of 
Government. It was just the fortimes of war. The post was “ reduced ” and 
there was no more room for him. No one can quarrel with that. 

But before the termination took effect he was continued in service in another 
post on September 13, 1952, in a purely temporar^'^ capacity “ imtil fmrther orders”. 
There was consequently no break and he was still in service on December 14, 1953, 
when he was told that he was quasi-permanent in the post of Assistant Station 
Director. 

He accepted this position and acted on it and continued to serve in it for nearly 
two years. That, naturally enough, has lessened his chances of seeking other 
employment because after a man reaches a certain age it becomes increasingly 
difficult to find new employment. I do not say this was Government’s fault, 
for no one can be blamed for not knowing where they are in this wilderness of rules 
and regulations and coined words and phrases with highly technical and artificial 
meaning ; and I think Government did aU they could to assuage the hardships 
of an imfortimate situation. But equally, it was not the appellant’s fault and in 
a case like this, a broad equity requires that the one least at fault should not be 
made to suffer. 

The old technically rigid conceptions of contract and equity have given place 
in modern times to a juster appreciation of justice, and the fusion of law and equity 
in one jurisdiction has resulted in the emergence of a new equity in England more 
suited to modem ideas of human needs and human values. Lord Denning has- 
cited instance after instance in his book “ The Changing Law ” to show how this 
has come about and how it is still in the process of formation, flexible and fluid 
with the drive behind to do real justice between man and man, and man and the 
State, rather than to continue to apply a set of ancient hide-bound technicalities, 
forged and fashioned in a wholly different world "with a different conscience and 
very different evaluations of hmnan dignity and human rights. At pages 54 and 55 
Lord Denning sxuns up this new orientation in legal thinking thus : 

“ In coining to those decisions, the Ckjurts expressly applied a doctrine of equiw which says a 
Court of equity will not allow a person to enforce his strict legal rights when it would be inequitable 
to allow him to do so. 

Tins doctrine warrants the proposition that the Courts will not allow a person to go back on a 
promise which was intended to be binding, intended to be acted on, and has in fact been acted on.” 
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I am not advocating sudden and wild departure from doctrines and prece- 
dents that have been finally settled but I do contend that we, the highest Court in 
the land giving final form and shape to the laws of this country, should administer 
them with the same breadth of vision and understanding of the needs of the times 
as do the Courts in England. The underlying principles ofj'ustice have not changed 
but the complex pattern of life that is never static requires a fresher outlook and 
a timely and vigorous moulding of old principles to suit new conditions and ideas 
and ideals. It is true that the Courts do not legislate but it is not true that they 
do not mould and make the law in their processes of interpretation. 

Now, what was the position here when looked at broadly and fairly as an up- 
right and just juryman of plain commonsense and understanding would do ? Here 
was a man with several years of service and with no blemish on his- conduct and 
reputation. He was about to lose his job. Government felt that that was hard 
and sought ways and means to right a wrong — not ■wrong in the legal sense, for no 
one was at fault, but wrong in the deeper understanding of men who look with 
sympathy at the lot of those who have to suffer for no fault of theirs. Govern- 
ment found, or thought they foimd, that they could put him in another post and 
they actually did so. They found that in his old post he had certain protections 
and they wanted and intended that he should continue to have them. Under 
rule 3 of the Temporary Service Rules they found that they could give him those 
protections in a very simple way, namely, by issuing a declaration that he was 
-quasi-permanent in his new post. He was fully eligible for it. He had been in 
continuous Government service for more than three years. The appointing 
authority was satisfied of his qualifications, work and character for employment in a 
quasi-permanent capacity. The letters of Government to the Union Public Service 
Commission bear that out, quite apart from the orders of September 13, 1952, and 
December 14, 1953, which would not have been made if Government had not con- 
sidered him a fit and proper person. How can it be contended that Government 
did not intend him to have a quasi-permanent position in his new post simply 
because they said that they wanted him to have the same protections as he had 
before ? It is not the mere form of the words that matters but the meaning that 
they were intended to convey and do convey. 

I am not concerned at this stage with whether Government was mistaken in 
thinking that it could confer this status on him but with what they intended to do 
as a fact and what they actually did do. 

They said that he : 

■“ will carry with him the quasi-permanent status of his former post of Public Relations Olllcer 
-while holding the post of Assistant Station Director.” 

What else can this mean ? — especially when coupled with their previous conduct 
showing their anxiety to do the just and right thing by this unfortunate man, 
except that because he was protected before he will continue to be protected in 
the same way. With the deepest respect I consider it ultra-technical and wrong 
to construe this as conditional on Government having the power. The point at this 
^tage is not whether Government had the right and the power but what they in- 
tended ; and about that I have no doubt whatever. They wanted and intended, 
and were straining every nerve, to do the right and just thing by him and to give 
him the same status as he had before, in the matter of pay, in tlic matter of service 
and in the protections tliat he had in his other post. 
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The interpretations that Government -put upon their order at a later date 
are not relevant to construe it but it is a matter of satisfaction that Government 
themselves viewed their action in the same light as I am doing now. In their reply 
to the Public Service Commission, dated June 22, 1954., Government said — 

“ The Commission, were not consulted at the time o€ shifting of quasi-permaneiit status of Shri Srinivasan 
from the grade of Public Relations Officer to that of Assistant Station Director ” 

It is clear to me that Government intended, not merely to move him from one 
post to the other, but also to shift the status and that can mean nothing less than that 
they intended him to have this status in the new post. 

I turn next to the powers of Government. I agree that if they had no power 
their action would be of no avail however well they may have meant. But rule 
4 (a) of the Central Civil Services (Temporary Service) Rules, 1949, gives them 
that power. It says that ; 

“ A declaration issued under rule 3 shall sjiecify the particular post in respect of which 

it is issued.” ' ' 

It does not require the declaration to be couched in any particular form of 
words or in the shape of a magic incantation. All that it requires is a simple declara- 
tion and that declaration is to be found in the order of December 14, 1953. 

The only question then is whether rule 4 {b) renders the declaration null 
and void because the Public Service Commission was not consulted. The rule 
runs — . ■ ■ 

“ Where recruitment to a specified post is required to be made in consultation with the Federal 
Public Service Commission, no such declaration shall be issued except after consultation with the- 
Commission.” 

The essence of the prohibition lies in the words italicised : “ Is required to be 
made”. Just what do these words mean? 

Now I have no doubt that in the ordinary way these words should be con- 
strued to mean what they say. But so, I would have through! at first blush, do the 
words in Article 320 (3) of the Constitution. They are equally emphatic. They 
are equally imperative. But this Court held in the State of U. P. v. Manbodhan Lat 
Srivastava^, after a careful examination of the whole position, that they do not mean 
what they seeiti to say and that they are directive only and not mandatory. 

Nor is this Court alone in so thinking. The Federal Court construed a 
similar provision in section 256 of the Government of India Act, 1935, in the same 
way : {Biswanath Khemka v. The King Emperor^), and so did the Privy Council in 
a Canadian case in Montreal Street Railway Company v. fformandin^. Their Lordships 
said at page 175 that when a statute prescribes a formality for the performance 
of a public duty, the formality is to be regarded as directory only if to hold it as 
.mandatory would cause serious general inconvenience or injustice. Will it not 
cause injustice here ? Why should we take a narrower view of a mere set of rules 
tlian this Court and the Federal Court and the Privy Coimcil have taken of the 
Constitution and the Act of a Legislatiure and even of a supreme Parliament ? Why 
should we give greater sanctity and more binding force to rules and regulations 
than to our own Constitution ? Why should we hesitate to do justice with firmness 
and vigour ? 


I- {1958) ML.J. (Crl.) 85 : (1958) S.CJ. 1945 F.C.R. 99. 

150 : A.I.R. 1957 S.C. 912: ■ - - ' - 3. L.R. (1917) A.C. 170: 

2. (1946) 1 M.L.J. 155 : (1945) F.L.J. 103 : 
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If we apply the same principles here, then tlie words “ required to be made ” 
in rule 4 (b) lose their sting and the way is free and open for us to do that justice 
for which the Courts exist. 

Here is Government straining to temper justice with mercy and we, the Courts, 
are out-Shylocking Shylock in demanding a pound of flesh, and tvhy ? because 
“It is wit in the bond.” I tvill have none of it. All I can see is a man who has 
been wonged and I can see a plain way out. I would take it. 

I am not quarrelling with tlie interpretation which the Public Service Com- 
mission has placed upon tliese rules. I have no doubt that they should be observed 
and are meant to be observed ; and I have equally no doubt that there are consti- 
tutional sanctions which can be applied if they are flouted. But the sanction is 
political and not judicial and an act done in contravention of them cannot be 
challenged in a Court of Law. It is legally valid. Also, the fact that Govern- 
ment would not have acted in this way if they had realised tliat they were under 
a directive duty of the Constitution to consult tlie Union Public Service Commission 
first cannot alter the character of their act or affect its legal consequences. They 
had the power and tliey exercised it, consequently, their act became binding despite 
their mistake. That is how I would interpret die laiv and administer justice. ' 
I would allow the appeal and the petition with costs. 

Order of the Court : — ^The appeal and petition are dismissed. There will 
be no order as to costs. 

Appeal and petition dismissed. 

SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — N. H. Bhagwati, B. P. Sinha, S. J. Imam, J. L. Kapur and 
P. B. Gajendragadkar, JJ. 

Nagendra Nath Bora and another . . Appellants* 

V. 

The Commissioner of Hills Division and Appeals, Assam 

and others . . Respondents. 

Eastern Bengal and Assam Excise Act {I of igio) as amended bj' Assam Act {XXIII of section g — 

Bowers of Appellate Authority — Decision — Interference by the High Court — 11'nt and .supervisoiy Jurisdiction 
sender Articles 226 and 227 of the Constitution of India, 1950 — Scope. 

Section g of the Eastern Bengal and Assam Excise Act (I of 1910) as amended by Assam Act 
(XXIII of 1955) has laid do\\'n a regular hierarchy of authorities one above the other with the right 
of hearing appeals and revisions. The words of sub-section (3) thereof vest complete discretion in 
•tlie Appellate Authority, the Excise Commissioner and the District Collector “ to pass orders as it or 
he may think fit ” to do justice between the various applicants. Though the .“Vet and the Rules framed 
thereunder do not in express terms require reasoned orders to be recorded, yet in the context of the 
subject-matter of the Rules it becomes neccssaiy for tlie several authorities to pass “speaking orders”. 
Rules 344 and 343 read along with the recent amendments Uiereto approximate tlie procedure to be 
followed by the appellate authorities to the regular procedure observed by the Courts of justice in 
entertaining appeals. Thus on a reviesv of the provisions of the Act and the Rules it cannot be said 
that tlic authorities mentioned under section 9 of the .Act p.Tss purely administrative orders sehicli 
are bex'ond the ambit of the High Court’s jurisdiction and control, 

Tlie .Appellate Authority Is contemplated by section g to lx: the highest authority for dedding 
questions of settlement of liquor shops as between rival daimants. The appeal and revision being 


* C As. Kos. 663 to 670 and C72 of 1957. 
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•undefined and vinlimited in scope the highest autliority under the Act could not be deprived of the 
plenitude of its powers by introducing considerations which are not within the Act or Rules. 

The High Cotirt in exercise of its supervisory powers under Article 226 of the Constitution cannot 
review findings of fact even if they are erroneous. A writ of certiorari could be issued to correct an 
.error of law. But it is essential that it should be something more than a mere error : it must be] one 
which must be manifest on the record. (Vide Hart Vishnu Kamath v. Syed Ahmed Ishaque, (1955) S.C.J. 
267: 1951 S.G.R. 1104 (1121)). The jurisdiction of the High Court on certiorari may be invoked on the 
ground of an error of law apparent on theface of record but not every error of law or fact which can be 
corrected by a superior Court in exercise of its statutory powers of appeal or revision. The tvrit of 
■certiorari is not meant to take the place of an appeal where the statute does not confer a right of appeal. 
Its purpose is only to determine, on an examination of the record, whether the inferior tribunal has 
exceeded its jurisdiction or has not proceeded in accordance with the essential requirements of the law 
which it was meant to administer. Mere formal or technical errors even though of law will not be 
sufficient to attract this extraordinary jurisdiction. 

So long as the Appellate Authority under section 9 of the Act functions within the letter and the 
spirit of the law the High Court has no concern with the manner in which theyjhave been exercised. 

In the instant case the High Court was held to have gone beyond the limits of its powers under 
Articles 226 and 227 of the Constitution. The High Court has erred in circumscribing the powers 
of the Appellate Authority by stating that it had exceeded its jurisdiction by making its own choice 
of the person to be offered the settlement irrespective of the recommendations of Deputy Commis- 
sioner or the Primary Authority. 

The question whether or not any rules of natural justice had been contravened should be decided 
-not under any preconceived notions, but in the light of statutory rules and provisions tmder which 
statutory body functions, In the instant case no such rules have been produced which could be said 
to have been contravened by the Appellate Authority. Simpl-j^ because it ■viewed a case in a parti- 
cular light which may not be acceptable to another independent tribunal, is no ground for inter- 
ference under Articles 226 and 227 of the Constitution. The High Court has also erred in stating 
the decisions of the Appellate Authority are opposed to natural justice. 

In Appeal No. 672 of 1957, in view of the fact that the High Court had no jurisdiction to inter- 
fere under Articles 226 and 227 of the Constitution the interlocutory order, the rule, passed by the 
High Court was interfered with and set aside under the special circximstances in the case. 

Appeals by Special Leave from the Judgments and Orders, dated the 6th 
August, 1957, 31 July, 1957 and loth June, 1957, of the Assam High Court in 
Civil Rules Nos. 65, 62, and 57 of 1957 respectively. 

A. V. Viswanatha Sastri, Senior Advocate, {Dipak Datta Choudhury, Advocate, 
with him), for Appellant in G. As. Nos. 688 and 669 of 1957 and Respondent No. 2 in 
C. A. No, 670 of 1957. 

S. M. Ldhiri, Advocate-General for the State of Assam, {Naunit Lai, Advocate 
with him), for Appellants in C. A. No. 670 of 1957 and Respondent No. 2 in C. A. No. 
669 of 1957. 

C. K. Daphtary, Solicitor-General of India, {Naunit Lai, Advocate, with him), for 
Appellant in C. A. No. 672 of 1957 and Respondents No's. 3 and 4 in C. A. No. 668 of 

1947- 

5 . M. Lahiri, Advocate-General for the State of Assam, {R: Gopalakrishnan, 
Advocate witli him), /or Respondent No. 1 in C. A, No. 668 of 1957. 

Ganpat Rai, Advocate for Respondent No. 1 in C. A. Nos. 669 of 1957 and C70 

of 1957- 

R. Chaudhury, Senior Advocate, S. C. Das, Advocate and S. N. Andley, J. B. 
Dadachanji and Rameswhar Nath, Advocate of Messrs. Rajinder Narian & Co. for Res- 
pondents Nos. 1 and 2 in C. A. No. 672 of 1957. 
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The Judgment of the Court was delivered by 

Sinha, J . — ^These appeals by Special Leave are directed against the judgments 
and orders of the Assam High Court, exercising its powers under Articles 226 and 
227 of the Constitution, in respect of orders passed by the Revenue Authorities 
under the provisions of the Eastern Bengal and Assam Excise Act, 1910 (E. B. and 
Assam Act i of 1910) (hereinafter referred to as the Act). They raise certain com- 
mon questions of constitutional law, and have, therefore, been heard togetlier and 
will be disposed of by the Judgment. Though there are certain common features 
in the pattern)’of the proceedings relating to the settlement of certain country spirit 
shops, when they passed through the hierarchy of the authorities under the Act, 
the facts of each case are different, and have to be stated separately in so far as it 
is necessary to state them. 

(I) Civil Appeal Pfo. 668 of 1957. 

The two appellants Nagendra Nath Bora and Ridananda Dutt are partners, 
the partnership having been formed in view of the Government notification, dated 
November 30, 1956, amending rule 232 of the Assam Excise Rules, to the effect 
that the settlement of the country spirit shops which may be declared by tlie Govern- 
ment to be ‘ big shops ’ shall be made with two or more partners who shall not 
belong to the same family nor should be related to one another [vide correction 
slip at page 106 of the Assam Excise Manual, 1946). In accordance with the Rules 
firamed under the Act, tenders were invited by the Deputy Commissioner of Sibsagar, 
for the settlement of Jorhat country spirit shop for the financial year 1957-58, 
in December, 1956. The appellants as members of the partnership aforesaid 
submitted a tender in the prescribed form. Respondents 3 and 4, Dharmeswhar 
Kalita and Someswar Neog, respectively, also were amongst the tenderers. The 
Commissioner of Hills Division and Appeals, Assam and the Commissioner ofExcise, 
Assam, are the first and the second respondents in this case. It is necessary to 
state at this stage that in respect of the financial year 1956-57, the shop in question 
was ordered by the first respondent as the Excise Appellate Autliority to be settled 
with the first appellant Nagendra Nath as an individual, setting aside the orders 
of the Deputy Commissioner and the Excise Commissioner. The other competi- 
tors forjthe settlement of the said shop being dissatisfied with tlic orders of tlie first 
respondent, moved the Assam High Court and challenged the validity of the 
settlement made in the first appellant’s favour. Similar writ cases challenging 
orders of settlement by the first respondent as the Excise Appellate Authority, had 
been instituted in the High Court. All those cases were heard together, and tlie 
High Court, by its judgment, dated May 22, 1956, quashed tlie orders passed b)' 
the first respondent, chiefly on the ground that the Appellate Authority had been 
illegally constituted. The matter was brought by way of Special Leave to this Court, 
and was heard by the Constitution Bench which, by its judgment, dated January 
3 L t957, decided that the constitution of the Commissioner of Hills Division and 
Appeals as the ultimate appellate Authority under the Act, tvas not unconstitutional* 
The judgment of this Court is reported in tire case of The State of Assam v. A. P', 
KidwaP. It tvill be ncccssarj^ in Uic course of this judgment, to make several 
references to that decision, which, for the sake of brevity, tve shall call the ruling 
of tin’s Court. TItc result of the ruling of tJiis Court, was that the determination 


I. (1957) S.aR. 295 r fr957) S.C.J. 345. 
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by tlie Assam High Court diat the orders passed by the first respondent, rvere void, 
was set aside, and the settlement made by tlaat Authority, consequently, stood 
restored. But in the meantime, as the orders of tire first respondent stood quashed 
as a result of the judgment of the High Court, the direction of the Excise Commis- 
sioner that the shop in question be resettled, %vas carried out, and tlie settlement 
was made witlr the third respondent aforesaid as an individual. He continued 
in possession of tire shop imtil February* 26, 195/5 on which date, the first appellant 
was put in possession as a result of the ruling of this Court. Even so, tire first 
appellant could exercise his rights as a lessee of the shop only for a few months 
during the financial year ending Afarch 31, 1957* 

For the financial year 1957-1958 the Deputy Commissioner, in consultation 
with the local Advisory Committee, settled the shop in question witli the third and 
the fourth respondents aforesaid. The tender submitted by the appellants, rvas 
not considered by the licensing authority on the erroneous ground that the orders 
passed by the first respondent as the ultimate Revenue Authority in the matter 
of settlement of excise shops, had been rendered null and void as a resufr of the 
decision of tlie High Court, referred to above. The appellants, as also others who 
were competitors for the setdement aforesaid, preferred appeals to the Excise Com- 
missioner who set aside the setdement in favour of the respondents 3 and 4, and 
ordered setdement of the shop with the appellants. The Excise Commissioner 
took into consideration the fact that the order of the High Court, mdlif^fing the 
proceedings before the first respondent, had been set aside by die ruling of this- 
Court. The consequence of the order of this Court was, as the Commissioner 
of Excise pointed out, that a supposed disqualification of the appellants as com- 
petent tenderers, stood vacated as a result of the first respondent’s order. The diird 
and fourdi respondents, as also other dissatisfied tenderers preferred appeals to the 
first respondent against the order of the second respondent (the Excise Commis- 
sioner). The first respondent dismissed those appeals and confirmed the order 
settling tire shop with tlie appellants, by his order, dated June 10, 1957. The res- 
pondents 3 and 4, then, moved the High Court under Articles 226 and 227 of the 
Constitution, for an appropriate imt for quashing the order passed by the first 
respondent. The High Court, by its order, dated August 6, 1957, quashed the 
aforesaid order of settlement in favour of the appellants by the first respondent. 
The High Court further directed drat all the tenders be reconsidered in the light 
of die obsenTitions made by it. The main ground of decision in the High Court, 
was that die Excise Appellate Authority had acted in excess of its jurisdiction, and 
that its order tvas Htiatcd by errors apparent on the face of the record. The prayer 
for a certificate that the case was a fit one for appeal to this Court, having been 
refused by the High Court, the appellants obtained special leave to appeal. 

(II) Civil Appeal Pfo. 669 of 1957. 

This appeal relates to the setdement of the Alurmuria country spirit shop in 
the district of Sibsagar, for the financial year 1957-1958. The appellant Lakliiram 
Kalita and die first respondent Bhanuram Pegu, amongst others, had submitted 
^ dicir tenders for the setdement of die shop. The Deputy Commissioner, after 
consulting the Advisoty Committee, setded the shop with the first respondent afore- 
. said. The appeals filed by the appellant and other disappointed tenderers, were 
dismissed by die Excise Commissioner by his order, dated Alarch 25, 1957. Against 
s c J — 103 
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the said order, the appellant and another party filed further appeals to the Com- 
missioner of HUls Division and Appeals, who, by his order, dated May 30, 1957, 
set aside the settlement in favour of the first respondent and ordered settlement 
with the appellant. In pursuance of that order, the appellant took possession 
•of the shop with effect from June 5, 1957. The first respondent’s application for 
review of tlie order aforesaid, stood dismissed on June 1 1, 1957. Against the afore- 
said orders of the Commissioner of Hills Division and Appeals, the first respondent 
moved the High Court under Articles 226 and 227 of the Constitution, for a proper 
wit for quashing them. On June 17, 1957, the writ petition was heard ex paric, 
nnd the High Court issued a rule to show cause why a writ as prayed for, should 
not be issued. The rule was made returnable witliin three weeks. The High Court 
also made the furtlrer order in these terms ; — 

“ Meanwhile, the status quo ante will be maintained.” 

This last order was misinterpreted by the first respondent and his advisers as 
entitling them to be put in possession of the shop, and it is stated that the first res- 
pondent threatened the appellant to oust him from the shop on the basis of the 
order of the High Comt quoted above. The appellant moved the High Cotirt 
for a clarification of its order aforesaid. The High Court naturally observed tliat 
by ‘maintaining status quo ante' the High Court meant that whoever was in possession 
of the shop on June 17, 1957, will continue to be in possession during the pendency 
of the case in the High Court. But, curiously enough, the Deputy Commissioner, 
by an ex parte order, on June 21, 1957, directed that the first respondent be put in 
•charge of the shop forthwith, and the order \vas carried out. \\Tien the Deputy 
■Commissioner was approached by the appellant to restore him to possession in 
view of the observation of the High Court, he asked the appellant to obtain further 
■order from the High Court. Thereafter, the appellant again moved the High 
Court on June 28, 1957, stating all the facts leading to his wrongful dispossession, 
nnd seeking relief in the High Court. No order was passed on that petition. 
Ultimately, the High Court, by its order, dated July 31, 1957, set aside the order 
of the Commissioner of Hills Division and Appeals, The appellant’s prayer for 
a certificate that the case was a fit one for appeal to this Court, having been refused 
by the High Court, he moved this Court and obtained special leave to appeal, 

(III) Civil Appealjs^o. 6 yo of 1957. 

This appeal is on behalf of the Commissioner of Hills Division and Appeals, 
Assam, against the judgment and order of the High Court relating to the Murmuria 
shop which is the subject-matter of Civdl Appeal No. 669 referred to in the preHous 
paragraph. Tiie first respondent to this appeal is Bhanuram Pegu who is also 
the first respondent in Civil Appeal No. 669 of 1957. The second respondent is 
Lakhiram Kalita who is the appellant in Civil Appeal No. 669 of 1957- Both 
these respondents, as already indicated, arc the competing tenderers for tlic shop ^ 
in question. The facts of this case have already been stated in relation to Civ i 
Appeal No. 669 of 1957. This appeal has been brought with a view to getting 
the legal position clarified in view of tlic frequent appeals made to the appellant in 
the matter of settlement of e.xcise shops. 

(IV) Civil Appeal 672 of 1957. 

Thisappeal relates to dieTinsukia country spirit shop in the district ofLaldiim- 
pur. Tlic appellants, Rafiulla Khan and Mahibuddin Ahmad, arc partners, and as 
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such, are interested in the settlement of the shop for the financial year 1957-1958. 
This shop had been jointly settled with the first appellant and his father for a num- 
ber of years. For the year 1956-1957 also, the lease had been granted to tliem by 
the Deputy Commissioner, after consultation with the Advisory Committee. A 
number of unsuccessful tenderers filed appeals before the Commissioner of Excise 

• questioning the settlement with the first appellant and his fatlier in respect of tlie 
year 1956-1957. The Excise Commissioner set aside the settlement, and ordered 
a re-settlement. The first appellant and his father filed an appeal before tlie Excise 
Appellate Authority, against the order of the Commissioner of Excise. The Ap- 
pellate Authority allowed the appeal, and set aside the orders of tlie Commissioner 
and the Deputy Commissioner. One Rafiqual Hussain, one of the competitors 
for the shop, filed a "writ petition before the High Court under Articles 226 and 227 

• of the Constitution. This writ application, along with other similar applications, 
'was heard and decided by the High Court,- as aforesaid, by its judgment, dated 

May 23, 1956. Against the judgment of the High Court, the first appellant and 
his father appealed to this Court by special leave, with the result indicated above. 
.During the pendency of the appeal in this Court in the absence of a stay order, 
the direction of the Commissioner for a resettlement, was carried out. The Deputy 
Commissioner, with the unanimous advice of the Advisory Committee, settled the 
shop with the first appellant on July 25, 1956. The first respondent and some 
others preferred appeals before the Commissioner of Excise, against the order afore- 

• said of the Deputy Commissioner. As the special leave appeals to this Court were 
pending at that time, the Excise Commissioner, under a misapprehension of the 
effect of this Court’s order refusing interim stay, set aside the Deputy Commissioner’s 

• order, and directed the settlement to be made witlr the first respondent. As there 
was no Excise Appellate Authority functioning at the time as a result of the decision, 
aforesaid, of the High Court, declaring the constitution of such an Authority to 
be void, the first appellant moved the High Court imder Articles 226 and 227 
of the Constitution, on the ground that the order of the Excise Commissioner was 
vitiated by an error apparent on the face of the record in so far as he had misunder- 
stood the order of the Supreme Court passed on tire stay petition. The High Court 
admitted the application but rejected the prayer for maintenance of status quo in 
the sense that the first appellant’s possession be maintained. On the stay petition 
being rejected by the High Court, the first respondent took possession of the shop 
; from the first appellant as a result of the Excise Commissioner’s order in his favour. 

The High Court ultimately dismissed the -writ application by its order, dated De- 
cember 6, 1956. The appeal filed by the appellant and his father, already pending 
un this Court, was heard and determined as aforesaid, in January, 1957. This 
Court reversed the decision of the High Court, and restored the status of the Excise 
Appellate Authority. As a result of the ruling of this Court, the Excise Appellate 
Autliority, by its order, dated February' 25, 1957, directed delivery of possession 
back to tlie first appellant and his father, holding diat the order of resettlement 
and the resettlement itself, in pursuance of that order, were all wiped out. 
Against the said order, the first respondent moved the High Court under Articles 
226 and 227 of the Constitution for quashing the order for delivery of possession, 
on the ground of want of jurisdiction, and for ad interim stay'. The High Court 
issued a rule and passed an order for interim stay on February 26, 1957. The High 
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Court made the rule absolute by its order dated March 26, 1957, taking the view 
that the attention of this Court had not been drawn to the interim settlement of the 
shop in the absence of an order of stay. It appears further that during the pen- 
dency of the appeal in this Court, fresh settlement for the financial year 1957-1958, 
took place towards the end of 1956, and the beginning of 1957. The Tinsukia 
shop was settled with respondents i and 2 though the appellants also had jointly 
submitted a tender for the same. The appellants and other 'parties preferred ap- 
peals against the said order, of settlement made by the Deputy Commissioner. The 
Excise Commissioner set aside the settlement by the Deputy Commissioner, and 
directed settlement in favour of the appellants by his order, dated April 16, 1957- 
Against that order, respondents i and 2 and others preferred appeals before the 
Excise Appellate Authority who, by an order, dated June 3, 1957, dismissed the 
appeals. Accordingly, the appellants were given possession of the shop on June 
1957 - The respondents i and 2 again moved the High Court for quashing the 
order of the Excise Appellate Authority, affirming that of the Excise Commissioner, 
and also prayed for the stains quo being maintained. The High Court admitted 
the petition and ordered “ meanwhile, status quo ante be maintained ”. This took 
place on June 10, 1957. In pursuance of the aforesaid order of the High Court, 
the appellants were dispossessed of the shop even though they had been put in pos- 
session only three days earlier. This was done on a complete misapprehension 
of the true effect of the order of the High Court maintaining status quo ante. If tlic 
High Court had passed its order in a less sophisticated and more easily under- 
stood language in that part of the country, perhaps, the party in possession, would 
not have been dispossessed of the shop settled with it. The appellants moved the 
High Court against the Commissioner’s order directing possession to be given to 
the respondents i and 2. The High Court issued a rule but refused to grant stay 
of the operation of the order directing possession to be given. During the final 
hearing of the rule before the High Court, the appellants again moved a petition 
on July 5, 1957, for vacating the order of possession which was based on a mis- 
apprehension of the order of the High Court maintaining status quo ante, but ap- 
parently, no order was passed because possession had already been given to the 
respondents 1 and 2. During the hearing of the rule by the High Court, an un- 
fortunate incident occurred, for which the appellants cannot altogether be ab- 
solved of some responsibility, as a result of which, one of the learned Judges consti- 
tuting the Bench, namely, Deka, J., repressed his unwillingness to proceed witli 
the hearing of the case. The hearing had, therefore, to be adjourned on July 15, 
^ 957 ) until a new Bench could be constituted. The appellants renewed their ap- 
plication already made on July 5, as aforesaid, for undoing the unintended effect 
of the order of the High Court, that the status quo ante was to continue. But on 
July 30, the Chief Justice directed that the matter be placed before a Division Bench. 

As thcic was no third Judge at tire time, the disposal of the case, naturally had to 
stand over until the third Judge was available. The matter of delivery of possession 
w.as again mentioned before the Division Bench of the Chief Justice and Deka, J. 
The High Court rejected the application on grounds which cannot bear a close 
scrutiny. The petitioners also approached the Excise Appellate Authority, but 
it refused to reconsider tlic matter as the c.asc was then pending before the High 
Court. Again on August 14, 1957, a fresh application was made to the High Court, 
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along with a copy of tlie orders passed by the Excise Appellate Autliority and the 
Deputy Commissioner, Lakliimpur, giving delivery of possession to respondents 
I and 2. But, tliis time, Deha, J., refused to hear the matter, and naturally, the 
Chief Justice directed the matter to be placed before him, sitting singly. On August 
i9j 1957, the matter was placed before tlie Chief Justice sitting singly, and he 
•directed a rule to issue on the opposite party cited before that Court, to show cause. 
Apparently, the learned Chief Justice treated tlie matter as a new case and not as 
an offshoot of the case already pending before the High Court. The High Court 
closed for the long vacation on September 2, and was to re-open on November 3, 
1957. The vacancy of the third Judge had not been filled till then, and as the 
appellants felt that tliey had been tvrongfully deprived of tlieir right to hold their 
shop, as a result of an erroneous interpretation of the .order of the High Court, 
passed on June 10, as aforesaid, and as there was no prospect of the case being 
■disposed of quickly, the appellants moved this Court and obtained special leave to 
appeal. 

As is evident from the statement of facts in connection ivith each one of the 
appeals, set out above, these cases have followed a common pattern. They come 
from the non-prohibited areas in the State of Assam \vhere sale of country spirit 
is regulated by licences issued by the authorities under the provisions of the Act. 
Settlement of shops for the sale of such liquor is made for one year April i to March 
31. According to the present practice contained in Executive Instructions, in- 
tending candidates for licences, have to submit tenders to the Deputy Commissioner 
for the Sadar Divisionand to Sub-Divisional officers for Sub-Divisions, in accordance 
with the terms of notices published for the purpose. Such tenders are treated as 
stricdy confidential. Settlement is made by the Deputy Commissioner or the Sub- 
Divisional Officer concerned, as the case may be, in consultation with an Advisory 
Committee consisting of 5 local members or less. The selection of a particular ten- 
derer is more or less a matter of administrative discretion with the officer making the 
settlement. Under the Act, an appeal from an order of settlement made by a Deputy 
Conamissioner or Sub-Divisional Officer, lies to tlie Commissioner of Excise, and 
from an order of the Commissioner of Excise to the Excise Appellate Autliority whose 
decision becomes final. Section g of the Act, dealing with appeal and revision, has 
undergone a series of amendments, and the section as it has emerged out of the latest 
amendment by the Amending Act — Tlie Assam Act XXIII of 1955 — ^which received 
the assent of the Governor of Assam on December 22, 1955, and was published in 
the Assam Gazette, dated December 28, 1955, is in these terms : 

’ “ 9- (1) Orders passed under this Act or under any rule made hereunder shall be appealable 

as foUosvs in tlie manner prescribed by such rules as the State Government may make in this behalf — 

(a) to tlie Excise Commissioner, any order passed by the District Collector or a Collector 
other than the District Collector, 

(5) to the .Appellate -Authority appointed by the State Government for the purpose, any order 
passed by the Excise Commissioner. 

{2) In cases not provided for by clauses (a) and (6) of sub-section (i), orders passed under this 
Act or under any rules made hereunder shall be appealable to such authorities as the State Govern- 
ment may prescribe. 

(3) The -Appellate -Authority, the Excise Commissioner or the District Collector may call 
for the'procecdings held by any officer or person subordinate to it or him or subject to its or his control 
and pass such orders thereon as it or he may dunk fit.” 
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Rules 339 , 340, 341 and 345 of the Assam Excise Manual, have, thm, become ob- 
solete and have been deleted as a result of the latest amendment aforesaid. The 
power of hearing appeals and revisions under tlie Act, has been vested successively 
in the 'Board, the Assam Revenue Tribimal, the Commissioner for Hills Di\-ision 
and Appeals ; and ultimately^ under the amended section, in the Appellate 
Authority. The history of the legislation relating to the highest Revenue Authority 
under the Act, has been traced in the judgment of this Court in the Siati of Assam 
y. A. A'’. Kidwaif and need not be repeated here. 

It is convenient, first, to deal with the general questions of public importance 
raised on behalf of the appellant in Civil Appeal No. 670 of 1957. At the forefront 
of the arguments advanced on behalf of the Appellate Authority^, was the plea that 
the several authorities already indicated, concerned with the settlement of e.xcise 
shops like those in question in these appeals, are merely administrative bodies, and, 
therefore, their orders whether passed in the first instance or on appeal, should not be 
amenable to the writ jiuisdiction or super\'isory'jm‘isdiction of the High Court imder 
Articles 226 and 227 of the Constitution. If the matter had rested only with the pro- 
visions of the Act, apart from the rules made under section 36 of the Act, much could 
have been said in support of this contention. As observed by this Court in the case 
of Cooverjee B. Bharucha v. Tlie Excise Commissioner and the Chief Commissioner, Ajmer and 
others", there is no inherent right in a citizen to sell liquor. It has further been observed 
by this Court in the recent case of the State of Assam v. A. jV. Kidwai^, at 
page 301 as follows : — 

“ A perusal of the Act and rules will make it clear that no person has any absolute right to sell 
liquor and that the purpose of the Act and the rules is to control and restrict the consumption of 
intoxicating liquor, such control and restriction being obriously necessary for the presert’ation of 
public health and morals, and to raise revenue.” 

It is true that no one has an inherent right to settlement of liquor shops, but 
when the State, by public notice, invites candidates for settlement to make their 
tenders, and in pursuance of such a notice, a number of persons make such tenders 
each one makes a claim for himself in opposition to the claims of the others, and the 
public authorities concerned with the settlement have to choose from amongst them. 
If the choice had rested in the hands of only one authority like the District Collector, 
on his subjective satisfaction as to the fimess of a particular candidate tvithout his 
orders being amenable to an appeal or appeals or revision, the position may liavc been 
diffe ent. But, section 9 of the Act has laid down a regular hierarchy of authorities, 
one above the other,' with the right of hearing appeals or revisions. Though the 
Act and the rules do not, in e.xpress terms, require reasoned orders to be recorded, 
yet, in the context of the subject-matter of the rules, it becomes necessary for the several 
authorities to pass, what are called ‘speaking orders’. Where there is a right vested 
in an authority' created by statute, be it administrative or quasi-judicial, to hear 
appeals and rev'isions, it becomes its duty to hear judicially', that is to say, in an 
objective manner, impartially and after giving reasonable opportunity to the 
parties concerned in the dispute, to place their respective cases before it. In this 
connection, tlie observ'ations of Lord Haldane at p. 132, and of Lord Moulton at 
p. 150, in I^cal Government Board v. Arlidge*, to the following effect .arc very' apposite : 


I. 


S.e.R. s?)5 : (1957) S.CJ. 345. 

.) S.CJ. 241; : '95 1 S.C.R. 873, H8o. 


3. L.R. (1915) .-VC. 120. 


1958] KAGENDRA NATH BORA V. COMMR. OF HILLS DIVISION, ASSAM {Sitlha, J.). 807, 


“ Lord Haldane ; My Lords, when the duty of deciding an appeal is imposed, those whose duty 
it is to decide it must act judicially. They must deal with the question referred to them without bias^ 
and tliey must give to each of the parties the opportunity of adequately presenting the case made. 
The decision must be come to in the spirit and with the sense of responsibility of a tribunal whose- 
duty it is to mete out justice. But it does not follow that the procedure of every such tribunal must 
be the same. 

Lord Moulton : In the present case, however, tlie Legislature has pro-vided an appeal, but it 
is an appeal to an administrative department of State and not to a judicial body. It is said, truthfully, 
that on such an appeal the Local Government Board must act judicially, but this, in my opinion, only 
means that it must preserve a judicial temper and perform its duties conscientiously, with a proper 
feeling of responsibility, in view of the fact that its acts affect the property and rights of individuals. 
Parliament has -wisely laid down certain rules to be observed in the performance of its functions in- 
these matters, and those rules must be obseiv'ed because they are imposed by statute, and for no other 
reason, and whether they give much or litde opportunity for what I may call quasi-litigious procedure 
depends solely on what Parliament has thought right. These rules are beyond the criticism of the 
Courts, and it is not their business to add to or take away from them, or even to discuss whether in 
the opinion of die individual members of the Court they are adequate or not.” 

The legal position has been very succinctly put in Halsbury’s Laws of England^,, 
as follows : — 

“ Moreover an administrative body, whose decision is actuated in whole or in part by questions 
of policy, may be under a duty to act judicially in the course of arriving at that decision. Thus, if in 
order to arrive at the decision, the body concerned had to consider proposals and objections and con- 
sider evidence, if at some stage of the proceedings leading up to the decision there was something in 
the nature of a lis befoie it, then in the course of such consideration and at that stage the body ivould 
be under a duty to act judicially. If, on the other hand, an administrative body in arriving at its 
decision has before it at no stage any form of Its and throughout has to consider the question from the 
point of viess' of policy and expediency, it cannot be said that it is under a duty at any time to act 
judicially. Even where the body is at some stage of the proceedings leading up to the decision under a 
duty to act judicially, the supervisory jurisdiction of the Court does not extend to considering the 
sufBciency of the grounds for, or otherwise challenging, the decision itself.” 

The provisions of the Act are intended to safeguard the interest of the State- 
on the one hand, by stopping, or at any rate, checking illicit distillation, and on 
the other hand, by raising the metximuin revenue consistently with the observance 
of the rules of temperance. The authorities under the Act, with Sub-Divisional 
Officers at the bottom and the Appellate Authority at the apex of the hierarchy, are 
charged with those duties. The rules under the Act and the executive instructions, 
which have no statutory force but which are meant for the guidance of the officers 
concerned, enjoin upon those officers, the duty of seeing to it that shops are settled 
with persons of character and experience in the line, subject to certain reservations 
in favour of tribal population. Except those general considerations, there are 
no specific rules governing the -grant of leases or licences in respect of liquor shops, 
and in a certain contingency, even drawing of lots, is provided for, vide Executive 
Instructions no at page 174 of the Manual. The words of sub-section (3) of sec- 
tion. 9 as amended, set out above, vest complete discretion in the Appellate Autho- 
rity, the Excise Commissioner or the District Collector to “pass such orders thereon 
as it o he may think fit.” The sections of the Act do not make any reference to the 
recording of evidence of hearing of parties or even recording reasons for orders passed 
by the authorities aforesaid. But we have been informed at the bar that as a matter 
of practice, the authorities under the Act, hear counsel for the parties, and give 

I. VoL II, 3rd Edn., pp. 56-57. 
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r-easoned judgments, so as to enable the higher authorities to know why a particular 
choice has been made. That is also apparent from the several orders passed by them 
in course of these few cases that are before us. 

But when we come to the rules relating to appeals and revisions, we find that 
the widest scope for going up in appeal orrevision, has been given to persons interested, 
because rule 344 only lays down that no appeal shall lie against the orders of compo- 
sition, thus, leaving all other kinds of orders open to appeal or revision. Rule 343 
provides that every memorandum of appeal shall be presented within one month 
from the date of the order appealed against, subject to the requisite time for obtain- 
ing a certified copy of the order being excluded. Rule 344 requires the memoran- 
dmn of appeal to be.accompanied by a certified copy of the order appealed against. 
The memorandmn of appeal has to be stamped with a requisite Court-fee stamp. 
Rule 343 was further amended by the Notification, dated March 14, 1 957, by adding 
the following /rowm and Explanations to that rule : 

“ Provided further that the competent Appellate Authority shall have the power to admit 
the appeal after the prescribed period of limitation when the appellant satisfies the AppellateAuthority 
tiiat he had sufficient cause for not preferring the appeal within such peroiod. 

Explanation (i). — ^The fact that the appellant was misled by any order, practice or judgment 
of any Appellate Authority in ascertaining or computing the prescribed period of limitation may be 
sufficient cause within the meaning of this rule. 

Explanation (a). — ^The fact that the Appellate Authority was unable to function for any period 
by reason of any judicial pronouncement shall be sufficient cause within tlie meaning of this Rule. 

The amendment shall be deemed to have been made on agrrd May, 1956, and shall have retros- 
pective effect since that date.” 

These rules, read along with the recent amendments, set out above, approximate 
the procedure to be followed by the Appellate Authorities, to the regular procedure 
observed by Courts of justice in entertaining appeals. As would appear from the 
ruling of this Court where the provisions and effect of the Assam Revenue 
Tribunal (Transfer of Powers) Act, 1948 (Assam IV of 1948) have been set out, 
the ultimate jurisdiction to hear appeals and revisions, was divided between the 
Assam High Court and the Authority referred to in section 3 (3) of that Act. Appeals 
and revisions arising out of cases covered by the provisions of the enactments specified 
in Schedule ‘A’ to that Act, were to lie in and to be heard by the Assam High Court, 
and the jurisdiction to entertain appeals and revisions in matters arising under the 
provisions of the enactments specified in Schedule ‘B’ to that Act, ^vas vested in the 
Authority to be set up under section 3 (3), that is to say, for the purposes of the present 
appeals before us, the Excise Appellate Authority. Thus, the Excise Appellate Audio - 
rity, for the purposes of cases arsising under the Act, was vested with the power of the 
highest appellate Tribunal, even as the High Court was, in respect of the otiicr group 
of cases. That docs not necessarily mean that the Excise Appellate Authority was a 
Tribunal of co-ordinate jurisdiction with the High Court, or that that Authority was 
not amenable to the Supervisory jurisdiction of the High Court under Articles 226 
and 227 of the Constitution. But the juxtaposition of the two parallel liighcst Tri- 
bunals, one in respect of predominantly civil cases, and the other in respect of pre- 
dominandy revenue cases (without attempting any clear-cut line of demarcation), 
would show that the Excise Appellate Authority was not altogether an administra- 
tive body which had no judicial or quasi-judicial functions. 


1. Stott (if Assam v. A. N- Kdioai, (1957) S.C.R. 395 at saf : (1957) S.C.J. 345. 
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Neither the Act nor the rules made thereunder, indicate die grounds on which 
the first Appellate Authority, namely, the Excise Commissioner, or the second 
Appellate Authority (the Excise Appellate Authority), has to exercise his or its 
appellate or revisional powers. There is no indication tliat they make any distinc- 
tion betis^een the grounds of interference on appeal and in revision. That being so, 
the powers of the Appellate Authorities in the matter of settlement, would be co- 
extensive with tlie poivers of the ‘primary autliority, namely, the District Collector 
or the Sub-Divisional Officer. See in this connection, the observations of the 
Federal Court in Lachmeshwar Prasad Shukttl and others v. Keshwar Lai Chaudhuri and 
others'^', and of this Court in Ebrahim Aboobakar and another v. Custodian-General of 
Evacuee Property^. In the latter case, this Court, dealing ivith the powers of the 
Tribunal (Custodian-General of die Evacuee Property), under section 24 of 
Ordinance No. 27 of 1949, obsen'ed ; 

“ Like all Courts of appeal exercising general jurisdiction in civil cases, the respondent has been 
I constituted an appellate Court in words of the widest amplitude and tlie legislature has not limited 
his jurisdiction by providing that such exercise v.ill depend on the existence of any particular state 
of facts.” 

Thus, on a review of the prolusions of the Act and the rules framed thereunder, 
it cannot be said that the authorities mentioned in section 9 of the Act, pass purely 
'administrative orders which are beyond the ambit of the High Court’s poiver of 
supervdsion and control. WTiether or not an administrative body or authority 
functions as a purely administrative one or in a quasi-Judicial capacity, must be 
determined in each case, on an examination of the relevant statute and the rules 
■framed thereunder. The first contention raised on -behalf of the appellant must, 

- therefore, be overruled. 

Noiv, turning to die merits of the High Court’s order, it was contended on 
behalf of the appellant diat the High Court had misdirected itself in holding that 
the Appellate Authority had exceeded its jurisdiction in passing the order it did. 
There is no doubt that if the Appellate Authority ivhose duty it is to determine 
■ questions affecting the right to setdementof a liquor shop, in a judicial or quasi- 
judicial manner, acts in excess of its authority vested by law, that is to say, the Act 
and the rules thereunder, its order is subject to the controlling authority of the 
High Court. The question, therefore, is whether die High Court was right in 
holding that the Appellate Authority had exceeded its legal power. In this connec- 
tion, it is best to reproduce, in the words of the High Court itself, what it conceived 
to be the limits of the appellate jurisdiction : 

“ In other words, it is not for the Appellate Authority to make the choice, since the choice has 

- already been made by the officers below : and it is not only where the choice is perverse or illegal 

- -and not in accordance with the Rules that the Appellate Authority can interefere with the order and 
make its own selected (sic.) out of the persons offering tenders. If the Appellate bodies chose to act 

- ffiffercntly and condder themselves free to make their own choice of the person to be offered settle- 
ment irrespective of the recommendations of the DepuU- Commissioner or the Officer conducting the 

- settlement, the .Vppcllatc bodies will be obviously exceeding tlie jurisdiction, which they possess 
under the law or going beyond the scope of their authorits- as contemplated by the Rules.” 

In OUT opinion, in so circumscribing the potvers of the Appellate Authority, tlie 
High Court has erred. Sec in this connection, the decision of this Court in Raman 

I. (i94t) I M.L.J. (Sup.) 49 : (1940) F.L.J. 2. (1952) S.C.J. 483 : (1952) S.C^R. 696, 
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and Raman Ltd. v. The State of Madras In tliat case, this Court dealt with the powers 
of the State Government, which had been vested with the final authority in the 
matter of grant of stage carriage permits. This Court held that as the State Govern- 
ment had been constituted the final authority under the Motor Vehicles Act to deci- 
de as between the rival claimants for permits, its decision could not be interfered 
with under Article 226 of the Constitution, merely because the Government’s view 
may have been erroneous. In the instant cases, the Appellate Authority is contem- 
plated by section 9 of the Act, to be the highest authority for deciding questions of 
settlement of liquor-shops, as between rival claimants. The appeal or revision 
being undefined and unlimited in its scope, the highest authority imder the Act, 
could not be deprived of the plenitude of its powers by introducing considerations 
which are not within the Act or the rules. 

It is true that the Appellate Authority should not lightly set aside the selection 
made by the primary Authority, that is to say, a selection made by a Sub-Divisional 
Officer or by a District Collector, should be given due weight in view of the fact that 
they have much greater opportunity to Icnow local conditions and local business- 
people than the Appellate Authority, even as the appeal Courts are enjoined not to 
interfere lightly with findings of fact recorded by the original Courts which had tlie 
opportunity of seeing witnesses depose in Court, and their demeanour while deposing 
in Court. But it is not correct to hold that because the Appellate Authority, in the 
opinion of the High Court, has not observed that caution, the choice made by it, 
is in excess of its power or without jurisdiction. 

The next ground of attack against the order of tlie High Court, xmder appeal,, 
was that the High Court had erred in coming to the conclusion that there had been 
a failure of natural justice. In tliis connection, the High Court has made reference 
to the several affidavits filed on either side, and the order in which they had been 
filed, and the use made of those affidavits or counter-affidavits. As already indicated, 
the rules make no provisions for the reception of evidence, oral or documentary, or 
the hearing of oral argiunents, or even for the issue of notice of the hearing to the 
parties concerned. The entire proceedings are marked by a complete lack of forma- 
The several authorities have been left to their own resources to make the best 
selection. In this connection, reference may be made to the observations of this 
Court in the case of Arm Prakash Transport Co., Ltd. v. .A'em Snwarna Transport Co . Ltd. - 
In tliat case, this Court has laid down that the rules of natural justice vary with tlie 
varying constitutions of statutory bodies and the rules prescribed by the Act imdcr 
which they function ; and the question whether or not any rules of natural justice 
had been contravened, should be decided not under any pre-conceivcd notions, but 
in the light of tlie statutory rules and provisions. In the instant case, no such rules 
have been brought to our notice, which could be said to have been contravened by 
the Appellate Autliority. Simply because it vie^vcd a case in a particular light 
which may not be acceptable to anotlicr independent Tribunal, is no ground for 
intcrfcicncc cither under Article 226 or Article 227 of the Constitution. 

It remains to consider the last contention raised on behalf of the appellants in 
these cases, namely, whether there has been any error apparent on the face of the 
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record, in the order of the Appellate Authority, which would attract the supervisory 
jurisdiction of the High Court. In this connection, the following observations of 
the High Court are relevant : 

“ But the most glaring error on face of the order of the Appellate Authority is that it does not 
even refer to the report of the Deputy Commissioner on wliich the Excise Commissioner had so strongly 
relied. In my opinion, it was imder the Rules obligatory on the Appellate Authority to consider 
that report before disposing of the appeal, and in failing to do so, the officer acted arbitrarily and in 
excess of his powers as an Appellate Authority.” 

It may be that during the prolonged hearing of these cases before the High Court 
where counsel for the different parties placed theirrespective viewpoints after making 
copious reference to the documents, the High Goiut was greatly impressed that the 
order of settlement in one case (Murmuria shop) made by the Deputy Commissioner 
as confirmed by the Excise Commissioner, was the right one and that the choice 
made by the Appellate Authority did not commend itself to the High Court. It may 
further be that the conclusions of fact of the High Court were more in consonance 
with the entire record of the proceedings, and that the choice made by the ultimate 
Revenue Authority, was wrong. But, under the law as it stands, the High Cotut 
exceeded its powers in pronouncing upon the merits of a controversy which the Legis- 
lature has left to the discretion of the Appellate Authority. But is that a mistake 
apparent on the face of the record, as understood in the context of Article 226 of the 
Constitution ? 

That leads us to a consideration of the nature of the error which can he said 
to be an error apparent on the face of the record which would be one of the grounds 
to attract tlie supervisory jiuisdiction of theHigh Court under Article 226 of the Con- 
stitution. The ancient writ of certiorari which now in England is known as the order 
of certiorari, could be issued on very limited groimds. These grounds have been 
discussed by this Court in the cases of Parry & Co. v. Commercial Employee's Asso- 
ciation, Madras'^, Veerappa Pillai v. Raman and Raman Ltd. and others-, Ibrahim Aboo- 
baker v. Custodian General of Evacuee Property^ and T C. Basappa v. T. Pfagappa^. 

All these cases have been considered by this Court in the case of Hari Vishnu 
Kamalh v. Syed Ahmad Ishaque and others^, Ventarama Ayyar, J., speaking for the 
full Court, laid down four propositions bearing on the character and scope of the 
writ of certiorari as established upon the authorities. Tlie third proposition, out of 
those four, may be stated in the words of that learned Judge, as follows : — 

“ The Court issuing a -writ of certiorari acts in exercise of a supervisory and not appellate jurisdic- 
tion. One consequence of this is that the Court will not review findings of fact reached by the inferior 
Court or Tribunal, even if they be erroneous.” 

While considering the fourth proposition whether the -writ can be issued in the case 
of a decision which was erroneous in law, after considering the recent authorities, 
the same learned Judge, in the course of his judgment, at p. 1123, has observed as 
follows ; 

“ It may, therefore, be taken as settled that a writ of certiorari could be issued to correct an 
error of law. But it is essential that it should be something more than a mere error : it must be one 
which must be manifest on the face of the record.” 
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The High Court appears to have been under the impression that the expression 
“error apparent on the face of the record” may also be in respect of findings of fact* 
For example, in Civil Appeal No. 668 of 1957, relating to Jorhat shop, the High 
Court has observed as follows : 

“ The Appellate Authority further reinforced its suspicion by mentioning tlrat Dharmcswar, 
his father and brother are summoned in connection with some complaint, but that was a matter 
purely extraneous, to speak the least — and it could have found that the complaint was filed after the 
settlement. The complaint had no reference to any offence of smuggling or the like as has been conce- 
ded. These were errors apparent on the face of the record.” 

Later, in the course of the same judgment, it has been observed as follows : 

“ This is another instance where I find that the Excise Appellate Authority' has misconceived 
its powers as such and purported to decide the appeal either on errors of record, speculations or on 
irrelevant considerations, irrespective of all that happened in tlie 'earlier stages of the matter. It 
starts with an apparent error of record when it says that in the judgment of the Excise Commissioner 
it finds ‘ a clear admission that Shri Garela Kalita, father of Shri Dharmeswar Kalita, is a suspected 
smuggler.’ In fact, there was no such admission. It was held by the Commissioner on the contrary 
that ‘ the learned Deputy Commissioner and members of the Advisory Comimttee thought that the 
major son who bears an excellent character should not be punished for the alleged sin of his father 

These excerpts from the judgment of the High Court are not exhaustive, but only 
illustrative of the observation that the High Court appears to have treated an error 
of fact on the same footing as an error of law apparent on the face of the record. 
The question, naturally, arises whether an error of fact can be invoked in aid of the 
power of the High Court to quash an order of a subordinate Court or Tribunal. 
The High Comt would appear to have approximated it to an ‘error apparent on the 
face of the record’ as used in rule i of Order 47 of the Civil Procedure Code, as one 
of the grounds for review of a judgment or order ; but that is clearly not the correct 
position. Ordinarily, a mistake of law in a judgment or an order of a Court, would 
not be a ground for review. It is a mistake or an error of fact apparent on tlie face 
of he record, which may attract the power of review as contemplated by rule i of 
Order 47. But is the power of a High Court under Article 226 of the Constitution, 
to interfere on certiorari, att acted by such a mistake and not the reverse of it, in tlie 
sense that it is only an error of law apparent on the face of the record, which can 
attract the supervisory jurisdiction of a High Court ? 

This question, so far as we know, has not been raised in this form in this Court 
in any one of the previous decisions bearing on the scope and character of the "writ 
of certiorari. It is, therefore, necessary to examine this question directly raised in 
this batch of appeals, because, in each case, tlie High Court has been invited to aver- 
cise its powers under Article 226, to issue a writ of certiorari on the specific ground 
that the orders impugned before it, had been vitiated by errors apparent on the 
face of tlie record — errors not of law but of fact. 

The ancient case of the Queen v. James Bolton'^, is treated as a landmark on the 
question of the power to issue a writ or order of certiorari. Tliat was a case in which 
an order of justices for delivering up a house to parish officers, under a statute, was 
called up on certiorari. Lord Denman, C.J., while discharging the rule, made the 
following observations in the course of his judgment, which have been treated as 
authoritative and good latv even now : 


I. L.R. (1840 I Q,.B. 66, 72, 76; 1 13 E.R. 1054, 1057, 105O. 
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“ The first of these is a point of much importance, because of very general application ; but 
the principle upon which it turns is very simple : the difficult)' is always formd in applying it. The 
case to be supposed is one like the present, in which the Legislature has trusted the original, it may be 
{as here) the final, jurisdiction on the merits to the Magistrates belorv ; in which this Court has no 
jurisdiction as to the merits citlrer originally or on appeal. AU that we can then do, when their 
decision is complained of, is to see that the case %vas one within their jurisdiction, and that their proceed, 
ings on the face of them are regular and according to law. Even if their decision should upon the 
merits be un-wise or unjust, on these grounds we cannot reverse it.” 

While dealing -with tlie argument at the Bar, complaining of the imsoundness of 
the conclusions reached by the Magistrates and the hardships to be caused by their 
erroneous order, the Court made the following observations which are very apposite 
to the facts and circumstances disclosed in the instant appeals, and which all Courts 
entrusted with the duty of administering law, should bear in mind, so that tliey may 
not be deflected from the straight path of enforcing the law, by considerations based 
on hardship or on vague ideas of what is sometimes described as justice of the cause : 

“ Beyond this we cannot go. The affidavits, being before us, were used on the agrument ; and 
much was said of the unreasonableness of the conclusion drawn by the Magistrates, and of the hard- 
ship on the defendant if tve would not review it, there being no appeal to the sessions. We forbear to 
express any opinion on that which is not before us, the propriety of tlie conclusion dra-^vn from the 
evidence by tlie Magistrates : they and they alone were the competent authority to draw it; and we 
must not constitute ourselves into a Court of Appeal where the statute does not make us such, 
because it has constituted no other. 

It is of much more importance to hold the rule of law straight than, from a feeling of the supposed 
hardship of any particular decision, to interpose relief at the expense of introducing a precedent full 
of inconvenience and uncertainty in the decision of future cases.” 

The case of JReg v. Bolton^ was approved and followed by the Privy 
Council in the case of the King v. JYat Bell Liquors, Limited^. In that case their 
Lordships of the Judicial Committee held that a conviction by a Magistrate for a 
non-indictable offence, cannot be quashed on certiorari on the ground that the record 
showed that there was no evidence to support the conviction, or that the Magistrate 
had misdirected himself in considering the evidence. It was further laid down 
that the absence of evidence did not affect the jurisdiction of the Magistrate to try the 
charge. In the course of their judgment, their Lordships further observed that the 
law laid down in Reg.v. Bolton^ has never beeen serioulsy questioned in England 
and that the same rules were applicable to other parts of the Commonwealth, except 
in so far as tliey may have been modified by statute. They also observed that the 
decision in Reg v. Bolton'^ 

“ undoubtedly is a landmark in the history of ceriioTari, for it summarises in an impeccable 
form the principles of its ajjplication ” 

But latterly, tlie rule laid down in Bolton's case^, appears to have been slurred over 
m some decided cases, in England, which purported to lay down that a writ or 
order of certiorari could be obtained only if the order impugned disclosed an error of 
jurisdiction, that is to say, complete lack of jurisdiction or excess of jurisdiction or 
the refusal to exercise jurisdiction, and not to correct an error of law, even though 
apparent on the face of the record. The question was brought to a head in the 
case o( Rex v. Korihumberland Compensation Appeal Tribunal^. It arose out of an appli- 
cation for an order of certiorari for quashing a decision reached by the respondent — 

!• L.R. (1841) I Q..B. 66 ; 1 13 E.R. 1054, 

» 057 > 1058. 


2. L.R. (1922) 2 A.G. 128. 

3. L.R. (1951) I K.B. 711. 
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Northumberland Compensation Appeal Tribunal. Lord Goddard, G.J., began 
his judgment by observing that the point involved in the case was “of the veij' 
greatest importance” which had 

“ necessitated the e-xamination of a large number of cases and consideration of the principles 
which apply to the doctrine of cerlioruri.” 

He further observed that certiorari is a remedy of a very special character. He, then^ 
discussed the object and scope of the writ oi certiorari and the history of the jurisdiction 
as exercised in the English Courts. He then dealt with the contention directly 
raised for the determination of the Court that an order of certiorari, can issue only to 
remove a defect of jurisdiction and that it does not extend to removing an order out 
of the way of the parties on account of a mistake of law apparent on the face of the 
record. The Com't then considered the relevant authorities, and came to the 
conclusion that it was wrong to hold that the ground of interference on certiorari, was 
only an error or excess of jurisdiction, and that it did not extend to correction of an 
error of law appa.rent on the face of the record. The Lord Chief justice then pointed 
out that the examination of the'authorities bearing on the exercise of the power of 
certiorari, yielded the result that it was open to the High Court to examine the re- 
cord and to see whether or not there was an error of law apparent on the face of the 
record. The Lord Chief Justice concluded his observations with these remarks : — 

“ The tribunal have told us what they have taken into account, what they have disregarded, 
and the contentions which they accepted. Tliey have told us their view of the law, and we arc of 
opinion that the construction which they placed on this very complicated set ofregulations was wrong.” 

This decision was challenged, and on appeal, the Court of Appeal dealt with this 
point in Rex v. Northumberland Compensation Appeal Tribunal^. The Court of Appeal 
affirmed the proposition laid down by the High Court that an order for certioran, 
can be granted and the decision of an inferior Court such as a statutory Tribunal, 
quashed on the ground of an error of law apparent on the face of the record. Single- 
ton, L.J., in the course of his judgment observed that an error on the face of the 
proceedings, which in that case was an error of law, has always been recognised 
as one of the grounds for the issue of an order of certiorari. Denning, L.J., also, in 
the course of his judgment, examined the question whetlier the High Court could 
intervene to correct the decision of a statutory Tribunal which is eri'oneous in point 
of law. On an examination of the authorities from ancient times, the Lord Justice 
made the following observations : — 

“ Of recent years tlic scope of certiorari seems to have been somewhat forgotten. It has been 
supposed to be confined to the correction of excess of jurisdiction, and not to extend to the correction 
of errors of la^v ; and several Judges have said as much. But the Lord Ghicfjusticc has, in the present 
case, restored certiorari to its rightful position and shoss-n that it can be used to correct errors of law 
whiclt appear on the face of the record even Uiough they do not go to jurisdiction. I have looked 
into tlic history of the matter, and find that tlic old cases fully support all that the Lord Chief 
Justice said. Until about too years ago, certiorari svas regularly used to correct errors of law on the 
face of the record. It is only ss-ithin Uic last century that it has fallen into disuse, and that is only 
because tlicre has, until recently, been little occasion for its exercise. Now, with the adsent of many 
new Tribunals, and the plain need for supervision over them, recourse must once again be hnti to 
this well-tried mc.ans of control.” 

The otlicr Lord Justice who took part in the hearing of the appeal, Morri.s, L.J. 
also examined that question and concluded as follows : — 


I. L.R. (1352) I K.B. 338. 


5^958] NAGENDRA NATH BORA V. GOMMR. OF HILLS DIVISION, ASSAM {Sinka, J.). 815 

“ It is plain that cerliorari will not issue as the cloak of an appeal in disguise. It does not lie in 
•order to bring up an order or decision for rehearing of the issue raised in the proceedings. It exists 
to correct error of law where revealed on the face of an order or decision, or irregularity, or absence of, 
or excess of jurisdiction where shown.” 

It is clear from an examination of the authorities of this Court as also of the 
Courts in England, that one of the grounds on which the jurisdiction of the High 
Court on certiorari may be invoked, is an error of law apparent on the face of the re- 
cord and not every error either of law or fact, which can be corrected by a superior 
Court, in exercise of its statutory powers as a Court of appeal or revision. 

So far as we know, it has never been contended before this Court that an error 
of fact, even though apparent on the face of the record, could be a ground for in- 
terference by the Court exercising its writ jurisdiction. No ruling was brought to 
our notice in support of the proposition that the Court exercising its powers under 
Article 226 of the Constitution, could quash an order of an inferior. Tribunal, on 
the ground of a mistake of fact apparent on the face of the record. 

But tire question still remains as to what is the legal import of the expression 
‘error of law apparent on the face of the record.’ Is it every error of law that can 
attract the supervisory jurisdiction of the High Court to quash the order impugned ? 
This Court, as observed above, has settled the law in this respect by laying down that 
in order to attract such jurisdiction, it is essential that the error should be something 
more than a mere error of law; that it must be one which is manifest on the face of 
the record. In this respect, the law in India and the law in England, are, therefore^ 
the same. It is also clear, on an examination of all the authorities of this Court and 
of those in England, referred to above, as also those considered in the several judg- 
ments of this Court, that the common-law writ, now called order of certiorari, which 
was also adopted by our Constitution, is not meant to take the place of an appeal 
where the statute does not confer a right of appeal. Its purpose is only to determine 
on an examination of the record, whether the inferior Tribunal has exceeded its 
jurisdiction or has not proceeded in accordance with the essential requirements of 
the lawwhich it was meant to administer. Mere formal or technical errors, even 
though of law, will not be sufficient to attract this extraordinary jurisdiction. 

The principle underlying the jurisdiction to issue a writ or order of certiorari, is 
no more in doubt, but the real difficulty arises, as it often does, in applying the princi- 
ple to the particular facts of a given case. In the judgments and orders impugned 
in these appeals, the High Court has exercised its supervisory jurisdiction in respect 
of errors which cannot be said to be errors of law apparent on the face of the records 
If at all they are errors, they are errors in appreciation of documentary evidence or 
affidavits, errors in drawing inferences or omission to draw inferences. In other 
words, those arc errors which a Court sitting as a Court of appeal only, could have 
examined and, if necessary, corrected. As already indicated, the Appellate Autho- 
rity had unlimited jurisdiction to examine and appreciate the evidence in the exer- 
cise of its appellate or revisional jurisdiction. Section 9 (3) of the Act, gives it tire 
power to pass such orders as it thought fit. These are words of very great amplitude. 
The jurisdiction of tire Appellate Autlrority, to entertain the appeals, has never been 
in doubt or dispute. Only the manner of the exercise of its appellate jurisdiction rvas 
in controversy. It Iras not been shown that in exercisng its porvers, the Appellate 
Autlrority disregarded any mandatory provision of the law. The utmost that has been 
suggested, is_^that it has not carried out certain executive instructions. For example. 
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it has been said that the Appellate Authority did not observe the instructions that 
tribal people have to be given certain preferences, or, that persons on the debarred 
list, like smugglers, should be kept out (see page 175 of the Manual). But all tliese 
are only executive instructions which have no statutory force. Hence, even assu- 
ming, though it is by no means clear, that those instructions have been diregarded, 
the non-obsen'^ance of those instructions cannot affect the power of the Appellate 
Authority to make its own selection, or affect the validity or the order passed by it. 

The High Court, in its several judgments and orders, has scrutinized, in great 
detail, the orders passed by the Excise Authorities under the Act. We have not 
thought it fit to examine the record or tlie orders below in any detail, because, in 
our opinion, it is not the function of the High Court or of this Comt to do so. The 
jurisdiction under Article 226 of the Constitution is limited to seeing that the judi- 
cial or quasi-judicial Tribunals or administrative bodies exercising quasi-judicial 
powers, do not exercise their powers in excess of their statutory jurisdiction, but 
correctly administer tlie law within the ambit of the statute creating them or 
entrusting those functions to them. The Act has created its own hierarchy ofoflBcers 
and Appellate autliorities, as indicated above, to administer the law. So long as 
those Authorities function within the letter and spirit of the law, the High Court 
has no concern with the manner in which those 'powers have been exercised. In 
-the instant cases, the High Court appears to have gone beyond the limits of its 
powers under Articles 226 and 227 of the Constitution. 

In one of the cases, the High Court has observed that though it could have 
interfered by issuing a writ under Article 226 of the Constitution, they would be 
content to utilize their powers of judicial superintendence under Article 227 of the 
Constitution vide its judgment, dated July 31, 1957, in appeals relating to Murmuria 
shop (Civil Appeals Nos. 669 and 670 of 1957). In exercise of that power, the High 
Court set aside the order of the Appellate Authority, and directed it to rehear the 
appeal ‘according to law in the light of the principles indicated in this judgment.’ 

A Constitution Bench of this Court examined tire scope of Article 227 of the 
Constitution in the case of Waryam Singh and another v. Amarnath and another^. This 
Court, in the course of its judgment, made the following observations, at page 571. 

“ Tliis power of superintendence conferred by Article 227 is, as pointed out by Harries, C J., in 
Dalmiajain Airways Ltd. v. Sukumar Mukhetjee-, to be exercised most sparingly and only in appropriate 
cases in order to keep the subordinate courts within the bounds of their autlioritj and not for correc- 
ting mere errors.” 

It is, tints, clear that the powers of judicial interference under Article 227 of the 
Constitution witli orders of judicial or quasi-judicial nature, arc not greater than the 
powers under Article 226 of the Constitution. Under Article 226, the power of 
interference may c.xtend to quashing an impugned order on the ground of a mistake 
apparent on the face of the record. But under Article 227 of the Constitution, the 
power of interference is limited to seeing that the Tribunal functions within the limits 
of its autliority. Hence, interference by the High Court, in these cases, citlicr under 
Article 226 or 227 of the Constitution, was not justified. 

After having dealt with the common arguments more or le.ss applicable to all 
thccascs, itremains to consider the special points r.aiscd on behalf of the respondent.s 

I. {X954) S.G.J. ego : 1954 S.e.R. 5C5. e. A.I.R. 195* Gal. 193. 
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in Civil Appeal No. 672 of 1957, relating to tlie Tinsukia country'- spirit shop. It 
was strenuously argued that the appeal was incompetent in view of the fact that the 
rule issued by the High Court, was still pending and that this Court does not 
ordinarily, entertain an appeal against an interlocutory order. It is true tliat this 
Court does not interfere in cases which have not been decided by the High Court, 
but tliis case has some extraordinary featmres which attracted the notice of this 
Court when special leave to appeal was granted. As already stated, tlie shop in 
question was settled with the appellants by the Excise Commissioner and his order 
was uphe’d by the Appellate Authority. Accordingly, the appellants, had been 
put in possession of the shop on June 7, 1957. The High Cou t, while issuing the 
rule, passed an order on the stay application , which, as already indicated, had been 
misunderstood by the District Excise authorities, and the appellants were dispossessed 
and the respondents i and 2 put back in possession, without any authoi'ity of law. 
This w’as a flagrant interference with the appellants' rights arising out of the settle- 
ment made in their favour by tlie highest revenue autliorities. The High Court had 
not and could not have authorized the dispossession of the persons rightfully in 
possession of the shop. The appellants brought this flagrant abuse of power to the 
notice of the High Court several times, but tlie High Court felt unduly constrained 
to permit the wrong to continue. We heard the learned counsel for the respondents 
at great length as to whether he could justify the continuance of this undesirable and 
unfortunate state of affairs. It has to be remembered that the appellants, as a 
result of fortuitous circumstances, had been deprived of the possession of the shop 
during the best part of the financial year 1956-57. The appellants had been deprived 
ofthe fruits of their hard -won victory in the revenue Courts, without any authority 
of law, and the High Com't failed to right the wrong in time, though moved several 
tim< s. In these circumstances, we found it necessary to hear both the parties on 
the merits of the orders passed by the Commissioner of Excise and the Appellate 
Authority, in favour of the appellants, against which, tlie respondents had obtained 
a rule. After having heard both sides, we have come to the conclusion that no 
grounds have been made out for interference by the High Court, under its powers 
under Articles 226 and 227 of the Constitution. This case shares the common fate 
of the other cases before us, of having run tlirough the entire gamut of the hierarchy 
created under the Act, read along with the amending Act and the rules thereunder. 
We do not find any gromids in the orders of the Excise Authorities which could attract 
the supervisor>" jurisdiction of the High Court, there being no error of law apparent 
on the face of tlie record, or a defect of jurisdiction in the Authorities ivhose orders 
have been impugned in the High Court. We would, hotvevcr, like to make it 
clear that we are interfering widi the interlocutor)- order passed by theHigh Court in 
this case because of its unusual and exceptional features. It is clear that our deci- 
sion on the main points urged in tlie otlier appeals necessarily leads to the inference 
that, even if all the allegations made by die respondents in their petition before the 
Assam High Court are accepted as true, there would be no case -whatever for issuing 
a rule. Indeed, the respondent found it difficult to resist the appellant’s argument 
that, if the odier appeals were allowed on the general contentions raised by the 
appellants, the dismissal of his petition before the Assam High Court ivould be a 
foregone conclusion. It is because of these special circumstances that we have deci- 
ded to interfere widi the interlocutory order in this case in die interests of justice. 


s c j — 105 
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As a result of these considerations, the appeals must be allowed and the orders 
passed by the High Court in the several cases, set aside. On the question of costs, 'we 
direct that the appellants in each case, should get their costs here^and in the High 
Court, except the appellant in Civil Appeal No. 670, who has failed on the main 
point raised on his behalf, and who, therefore, must bear his own costs. 

Appeals allowed. 

SUPREME COURT OF INDIA. 

[Civil Appellate Jurisdiction. ] 

Present : — S. R. Das, Chief Justice, T. L. Venkatarama Aiyar, S. K. Das, 
A. K. Sarkar and Vivian Bose, JJ- 

The Tata Iron & Steel Co., Ltd. . . Appellant* 

V. 

The State of Bihar . . Respondent. 

Bihar Sales Tax Act (XIX of 1947), sections 4 (i) and 2 (g) — [Bihar Sales Tax (Amendment) Act, 1948, 
(VI of 1949)] — Constitutional validity — Tax levied under — Legality — Retrospeclhe levy under the amended 
section 4 (i) — Propriety of. 

The contentions of the appellant against the lexy of tax on the sales concluded by it outside die 
State of Bihar tvere as follo^v : — 

I. The Bihar Legislature could not by gi'dng an extended definition of' sale ’ extend its powers 
of legislation under Entry 48 of the List II of the Seventh Schedule of the Government of India Act, 
I 935 - (Tax on Sales and Advertisements). 

a. The tax levied under section 4 (1) read witli section 2 (g) of the Bihar Sales Ta,x Act (XIX of 
1947) is really not a tax on sale of goods but in substance a duty of ‘ Excise ’ coming under Entry 
45 of List I ofithe aforesaid Seventh Schedule and so ultra tires. 

3. The doctrine of nexus is not applicable to sales-ta,x legislation and in any event the nc.vus 
in section 2 (g), proviso 2, is illusory and not real. 

4. The retrospective lery of tax by reason of the amendment ofsection 4 (1) by the Amendment 
Act (VI of 1949) makes it a direct tax on the dealer instead of an indirect tax on consumer and so 
destroys the character of sales-tax. 

Held by majority (Bose, J., dissenting) : — ^No exception can be taken to tlic proposition formulated 
in contention (i); but the question is whether the Legislature has given an e.xtcndcd meaning of 
‘ sale ’. Section 4 (i) is the charging section and it imposed on the dealer the liability to pay t.-ix on 
‘ sale ’ as defined in section 2 (g). Both before and after amendment of section 2 (g) the principal 
part of the definition meant the transfer of property in the goods sold. All that the second proslso 
hereto did svas not to extend the definition of sale but only to locate the sale in Bihar in tlic circum- 
stances mentioned therein. The taxable event still remained the sale and no tax liability actually 
accrued under the Act until there ^vas a concluded ‘ sale ’ . It foUoivs tliercfore the provisions 
•of section 4 (i) read witli section 2 (g), second proviso, were within the competency of the Legis- 
lature of tlic Province of Bihar. 

As to the second contention reliance is placed on clause (ii) of tlic said second proviso, as 
amended, and it is urged tliat according to the said clause tax was not imposed on all sales of goods 
produced or manufactured in Bihar but only on the sales made by the producer or manufacturer of 
such goods and hence the tax is in stibstance in the nature of ‘Excise’. But tliis argument oscrlooks 
the fact that the tax -w-as levied on the appellant only qua seller and not qua producer or manufacturer. 
This contention therefore fails. 

Therefore scctions4 (i)and2(g)of the .Act cannot beheld idtra ijVrr of the Government of 
India Act. 1935. 


•C.As. Xos. 412 and 413 of 193G. 
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That the doctrine of nexus if applied to sales-tax legislation tvould mean that the State will be 
entitled to impose a tax on one or more of the elements constituting a sale, which by itself or themselves 
“will not amount to a sale and therefore it should be held inapplicable cannot be accepted. The provi- 
sions of Act (XIX of 1947) limits its charging section to sales. The nexus theory does not impose 
the tax. Nor is there any force in the argument that one and tire same transaction of ‘ sale ’ may be 
taxed by different States by the application of that doctrine. It is too late in the day to contend that 
the said doctrine of nexus does not apply to sales-tax legislation at all. An examination of the decisions 
of this (Supreme ) Court clearly shows its applicability has been recognised therein. (Observations 
in Bengal Immunity Co. V. State of Bihar, 2 S.G.'R. 60^ at 639 and 709 t 1955 S.C.J. 672 : 

'{1955) 2 M.L.J. (S.C.) 168 : 1955 An. W.R. (S.C.) 422, explained). 

The two clauses of proviso 2, the presence of goods in the taxing State at the date of the agree 
ment for sale or the production or manufacture in that State, of goods the property wherein eventually 
passed as a result of the sale, wherever that might have taken place constitute sufficient nexus 
between the sale and the taxing State. 

The objection to the retrospective levy of tax on sales completed long before is based on the 
fact that it could not be passed on to the consumer. The primary liability to pay the tax is on the 
seller and indeed prior to the amendment Act the seller had no authority to collect the sales-tax as 
such from the consumer. The fact that it is permitted after the amendment to collect the sales-tax 
as such from the purchaser does not affect the said primary liability ; further the seller might or 
rmght not pass it on to the buyer. This being the true vie%v of sales-tax the Bihar Legislature acting 
wthin its field had the powers of a sovereign legislature and could make laws prospectively or 
retrospectively. 

Per Bose, J. (dissenting). — h. State can only impose a tax on a sale of goods. It has no power 
to tax extra-territorially ; therefore it can tax only the sales that occur in that State itself. 

As to situs, it is a matter on which different views are possible ; but there can be only one situs. 
"Where it is and how it is to be determined it is the duty of the Supreme Court as the supreme authority 
in the land of the law to choose one of the many and say this is the law of our land and that in India 
the situs is deternuned in a certain way and having determined it make it uniform for the whole country 

Though there is a consensus of opinion in the decisions of the Supreme Court and the Federal 
Court — that there must be a territorial nexus and that it must not be illusory, no decision says that 
when there is a right given to tax a certain thing which is a composite entity quite separate and distinct 
from the various elements it is composed of, it is competent to hold that the taxable entity is in the 
particular State simply because at some relevant point of time one or more of the elements that went 
to make up the whole, but which is/are different from the whole, happened to be in that State the 
.appeak have to be alloved. 

Appeals by Special Leave from the Judgment and Order, dated the 17th 
October, 1955, of the Patna High Court in M.J.C. No. 577 of 1953, made on 
reference by the Board of Revenue, Bihar, in Appeals Nos. 495 and 496 of 1952. 

M. C. Setalvad, Attorney-General for India {Rajeswari Prasad and S. P. 
Varma, Advocates, with him), for Appellant. 

Mahabir Prasad, Advocate-General for the State of Bihar {R. C. Prasad, Advocate 
-with him) , for Respondent. 

The Judgments of the Court were delivered by 

Das, C.J. — ^Tliese two appeak, which have been filed with the Special Leave 
granted by an order made by this Court on April 3, 1956, and which have been 
consolidated togctlier by the same order, are directed against the judgment pronoun- 
ced by the Patna High Court on October 17, 1955, in Miscellaneous Judicial Case 

577 of ^ 953 ) deciding certain questions referred to it by the Board of Revenue, 
Bihar, under section 25 of the Bihar Sales Tax Act, 1947 (No. XIX of 1947) herein- 
after referred to as the 1947 Act. The said references arose out of ttvo orders passed 
by the Board of Revenue in revision of two sales-tax assessment orders made against 
the appellant company. 
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The appellant company is a company incorporated under tlie Indian Gom- 
paniesAct. Its registered office is in Bombay ; its factory and works are at Jamshed- 
pur in the State of Bihar and its head sales-office is in Calcutta in the State of WesT^ 
Bengal. It has store yards in the States of Madras, Bombay, West Bengal, Uttar 
Pradesh, Hyderabad, Madhya Pradesh, Punjab and Andhra. It carries on business 
as manufacturer of iron and steel and is a registered dealer imder the 1947 Actr 
the registration No. being S.C. 905. Its course of dealing is thus described in tlie- 
judgment under appeal : — 

“ The intending purchaser has to apply for a permit to the Iron and Steel Controller at Calcutta, 
who forwards the requisition to the Chief Sales Officer of the assessce -^rorking in Calcutta. The 
Chief Sales Officer thereafter makes a “ works order ” and fonvards it to Jamshedpur. The “ ^^•orks 
order ” mentions the complete specification of the goods required. After the receipt of the “ works 
order” the Jamshedpur factory- initiates a “rolling” or “manufacturing” programme. After- 
the goods are manufactured,the Jamshedpur factory sends the invoice to the Controller of Accounts svho 
prepares the fonvarding notes, and on the basis of tlicse fortvarding notes, railway receipts arc pre- 
pared. The goods are loaded in the wagons at Jamshedpur and despatched to rarious stations, but 
the consignee in the railway receipt is tlie assessee itself and the freight a Iso is paid by the assessee. 
The railway receipts are sent either to the branch offices of the assessee or to its bankers, and after 
the purchaser pays the amount of consideration, the railway receipt is delivered to him. These facts 
are admitted and the correctness of these facts are not disputed by the State of Bihar.” 

The appellant company was separately assessed for two periods : (r) from 
July I, 1947 to Marcli 31, 1948; and (2) from April i, 1948 to March 31, 1949* 
For the first period the appellant company filed a return under section J2 (i) of 
the 1947 Act before the Sales Tax Officer showing a gross turnover of 
Rs. 12,80,15,327-8-5. From tliis gross turnover the appellant company claimed to 
deduct a sum ofRs. 2,88,60,787-13-0 being the amount of valuable consideration for 
the goods manufaettmed at Jamshedpur in the State of Bihar but sold, delivered and 
consumed outside the State on the ground that in none of the transactions in respect 
of the said sum did the property in the goods pass to the purchasers in the State of 
Bihar. The appellant company further claimed a decuction of Rs. 1,10,87,125-13-0 
on account of railway freight actually paid by it for tlie despatch of the goods. 
The Sales-tax Officer, by his assessment order dated July 22, 19495 disallowed both 
the claims for deduction and on the other hand added a sum ofRs. 13,66,496-11-0 
being the amount of sales-tax realised by the appellant company from its purchasers 
to its taxable turnover and assessed the appellant company to sales-tax amounting 
to Rs. 15,31,374-5-9. For the second period the appellant company filed a return 
showing a gross turnover ofRs. 2 1 ,64,45.450-0-0. From this gross turnover the appel- 
lant company claimed a deduction ofRs. 10,71,66,233-11-0 being the amount of 
s’aluablc consideration for goods manufactured at Jamshedpur in the State of Bihar, 
but sold, delivered and consumed outside that State on the same ground as 
hereinbefore mentioned. The appellant company also claimed a deduction of 
Rs. 40,89,973-9-0 on account of railway freight actually paid by it for the despatch of 
the goods. The Salcs-Tax Officer by his assessment order, dated September 24, 1949, 
disallowed bodi the claims and added the sum of Rs. 22,37.919-4-0, being the 
amount of sales-tax realised by the appellant company from its purchasers, to its 
tax.ablc turnover and 3ssc,sscd the appellant company to salcs-ta.x anounting to 
Rs. 28,30,458-6-0. 

Against those two assessment orders the appellant company preferred two appeals 
under section 24 of the 19 17 Act to the Commissioner of Salcs-T.ax of Chota Nag- 
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p'or v,-iio. OA April 29. 1950. dismissed bodi me appeals. The appellant company 
svent nn to the Board of Revenue on two revision applications against die tvro orders 
of the Commissioner. The Boam of Revenue, oy its omer dated August 30. 1952. 
confirmed the orders of the Commisioner v.-ith certain modifications and remanded 
the cases to the Sales Tax Omtm:. The appellant company applied imder sec- 
tion 25 of the tony Act to the Board of Revenue in Reference Cases Xcs. 405 and 
4c6 of io=i2 for reference of certain questions of lav.* 10 the High Court. By a com- 
mon ordeTj dated October 5. 1953; made in the said nvo references the Board of 
Revenue referred the follov.-ing ousdons of latv to the High Court for irs decision : 


“ (1} Is — e ti " — Ssles Tsx Act, 1947. ss Emended m rcaS. 
tore in vis-.s- of the extended mesning of the express taxes cn ssle 
li^t of the provhions of the Gavetnrnent of InciE. Act. 1935 ? 

(h -hre the provhtens of secnen 2 fr; of toe 1047 .Act nltm : 
(s' Is it iecEi to inchide ssles-tax in the toshhle tnrncver c: 


sdint rirss die ProTincnEl i_ech 
of goods grren in the Act in 


ci-vr the Provinctoi LeghiE 
f sn Essssee Ehe the t>etin; 


(i'. tVss the Bihsr Seles Tex (.Antendmend Act of 194S legnliT extended to Ghoto fCagpnrr 
(5’, tdere the levy end coHecntn cfsEles-tEses for periods prior to the ofthjEnnsrv. 1950, 
■under the Ssles Tsx Act then in force rendered illegal bv the provisfens of the Gnnsnttoirn ? 

(6^ tV^ toe Genmissoner. -who passed orders- in appeal, after the Gonsdnition came into 
force, fconnd to decide the appeal ancerding to toe provisions oi me Gtnstininon in respect of taxes 
levied or sought to be levied for periods prior to the udth Jantiar-.', 1950, vs-hen the Gonsnarnon carne 
into force ?” 


Out of these six questions, question Xo. 3 was decided in favour of the appel- 
lant company and the respondent State has not preferred any appeal against 
that decision or questioned its correctness. Question Xo. 4 'atis nor pressed before 
the High Court and does not survive before us. Questions Xos. i, 2, 5 and 6 vrere 
decided against the appellant company and the tvro consolidated appeals are 
directed against the High C-ourr’s decision on these questions. It be noticed 
that questions Xos. i and 2. in efiect raise the same problem, namely, as to the vires 
of the 1947 Act and questions Xos. 5 and 6 are concerned vritn the ■validirc of the 
retrospeedve levv of sale-tax by reason of the amendment of section 4 of the 1947 
Act. 


The follotsing points, as formulated by the learned Attomev'-General 
appearing for the appellant company, have been urged before us in support of 
these appeals : 


“ (l) The tax levied tradersectioa 4 (1' read vviih ssedaa a fg', secccad proviso, ciaiuo (Hjj 
is cot a tax oa sale vviihra the aaeaniag of Entrv 4S in Lit II cf the Seventh Scdiednle to the Govern 
ment of India .Acn 1935. 

fa; The doctrine ofnexns is not totolitohle to sales tax. 


(3' In anv event the nexus in the prsent case is not real and ramcrent cut is liinsorv. 
fa' Having regard to toe previsons of the law totntirned above, the tax levied is in the na; 
of dntv of excise radier t'-ao a tax cn sale- 
ns a sales tax and makes it a direc: tax cn die dealer instead of an indirect tax to be passed cn to 


are 


In order to appreciate the arguments that have been advanced before us on 
the points noted above, it is necessarv' to refer to the relevant statutory provisiens 
which were in force at the material times. Section co of the Government of India 
Act, 1935, authorised a Piovincial Legislature, subject to the provisions of that Act. 
to make laws for the Province or for any part thereof. Section too (3) of that Act 
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provided that, subject to the two preceding sub-sections, the Pro\dncial Legis- 
lature had, and the Federal Legislature had not, power to make laws for any Pro- 
vince or any part thereof witli respect to any of the matters enumerated in List II 
of the Seventh Schedule to that Act. The matter enumerated in Entry 48, in List 
II, was as follows : “ Taxes on tlie sale of goods and on advertisements”. It is in 
exercise of this legislative power that the Provincial Legislature of Bihar passed 
the 1947 Act which received the assent of the Governor-GJeneral on June 21, 1947 
and came into force on July i, 1947, by virtue of a notification made in the Official 
Gazette under section 1(3) of the said Act. The relevant portion of section 4 (i) 
of the 1947 Act, which was the charging section, was, prior to its amendment herein- 
after mentioned, expressed in the foUownng terms : — 

“Subject to the provisions of sections 5, 6, 7 and 8 and \rfth effect from such date as the Provincial 
Government may,by notification in the Official Gazette, appoint, being not earlier than 30 days 
after the date of the said notification, eveiy dealer whose gross turnover during the year imme- 
diately preceding the commencement of this Act on sales which had taken place both in and outside 
Bihar exceeded Rs. 10,000 shall be liable to pay tax under this Act on sales which have taken place in 
Bihar after the date was notified.” 

It should be noted that, although the 1947 Act came into force on July i, 1947, 
by virtue of a notification published in the Official Gazette under section i (3) there- 
of the charging section quoted above did not come into operation because, by its 
own terms, it required a further notification in the Official Gazette to bring it into- 
effect. For some reason, not apparent on the record, tlie Provincial Government 
did not issue any notifications as contemplated by section 4 (i). To cure this 
omission Ordinance III of 1948 was promulgated by the Governor amending sec- 
tion 4 (i) (n) of the 1947 Act. Section 4 (i), as amended, read as follows : 

“Subject to the provisions of sections 5, 6, 7 and 8 and vsdth effect from the commencement of 
this Act, every dealer, whose turnover during the year immediately preceding the date of sucli com- 
mencement, on sales which have taken place both in and outside Bihar exceeded Rs. 10,000 shall be 
liable to pay tax under this Act on sales which hav'e taken place in Bihar on and from the date of 
such commencement.” 

On March 22, 1949, Ordinance III of 1948 was replaced by Bihar Sales Tax 
(Amendment) Act, 1948 (VI of 1949) hereinafter referred to as the amending Act. 
Section 16 of this amending Act provided that the substituted section 4 (i) should 
form part of tlie 1947 Act and should always be deemed to have formed part tliere- 
ofwith effect from its commencement, that is to say, from July i, 1947, as herein- 
before mentioned. T-wo things should be noted, namely, (i) that the person sought 
to be charged was every dealer whose gross “ turnover ” during the specified period 
on “ sales ” which had taken place both in and outside Bihar exceed Rs. 10,000 
and (2) that the liabiliw to pay tax was on “ sales ” which had taken place in Bihar 
on and from the date of such commencement. This takes us back to section 2 (g) 
which defines “ sale ”. The material part of the definition of “ sale,” previous 
to the amendment made by the Amending Act, read as follo^vs : 

“ ‘Sale’ means witb all its grammatical variations and cognate expressions, ans transferofproperty 
in goods for cash or deferred pav-ment or other r-aluablc consideration, including a tnansfer ofpro- 
perty in goods involved in tbc execution of contract but does not include a mortgage, iijpothecation, 
charge or pledge : 

Prorided 

Provided further that notsvillisianding an> thing to tlie contraiy in the Indi.in Sale of Goods Act. 
tggo (III of 1030), the sale of any goods wliicli arc actually in Biliar at the time when, in respect 
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thereof, the contract of sale as defined in section 4 of that Act is made, shall, wherever the said 
contract of sale is made, be deemed for the purpose of this Act to have been made in Bihar. 


Section 2 of the Amending Act amended section 2 {g) oftlie 1947 Act by substi- 
tuting a new proviso to clause (g) for the original second proviso thereto. The 
material part of section 2 {g), thus amended, read as follows ; 

“ ‘ Sale ’ means, -svith all its grammatical variations and cognate expressions, any transfer of 
property in goods for cash or deferred payment or other valuable consideration, including a transfer 
of property in goods involved in the execution of contract but does not include a mortgage, hypothe- 
cation, charge, or pledge : 

Provided 

Provided further that noUvitlistanding anything to the contrary in the Indian Sale of Goods Act, 
1930 (III of 1930), the sale of any goods — 

(i) which are actually in Bihar at the time when, in respect thereof, the contract of sale as 
defined in section 4 of that Act is made, or 

(ii) which are produced or manufactured in Bihar by the producer or manufacturer thereof’ 
shall, wherever the delivery or contract of sale is made,be deemed for the purposes of this Act to have 
taken place in Bihar. 


The Amending Act by section 3 substituted for the old sub-section (i) of section 
4 of the 1947 Act the following sub-section, namely : 

“(i) Subject to the provisions of sections 5, 6, 7 and 8 and uith effect from the commencement 
of this Act, every dealer whose gross turnover during the year immediately preceding tlie date of such 
commencement, on sales which have taken place both in and outside Bihar exceeded Rs. 10,000 shall 
be liable to pay tax under this Act on sales which have taken place in Bihar on and from the date of 
such commencement : 

Provided that the tax shall not be payable on sales involved in the execution of a contract which 
is shown to the satisfaction of the Gommissioner to have been entered into by the dealer concerned 
on or before the ist day of October, 1944.” 

Although the Amending Act received the assent of the Governor-General on 
March 15, 1949, it came into force on October i, 1948, as provided in section i (2) 
thereof. Section 16 of the Amending Act, however, provided that the amendment 
made by section 3 should form part and should be deemed always to have formed 
part of the 1947 Act as if the said Act had been enacted as so amended from the 
commencement thereof, that is to say, from July i, 1947. The 1947 Act was fur- 
ther amended in 1951 by Bihar Act VII of 1951 and again in 1953 by Bihar 
Act XIV of 1953, but we are not, in the present case, concerned with those 
amendments. 

Although the charging section, namely section 4 (1), as amended, operates 
from July i, 1947, the definition of “sale” as amended became operative only 
from October i, 1948. Therefore, the definition of “sale”, as it stood prior to 
the amendment, tvas applicable to all sales made by the appellant throughout the 
first period hereinbefore mentioned, i.e., tlic period from July i, 1947 to March 31, 
1948 and also to tliose made during tlie period from April i, 1948, to October i, 
1948, which tvas only a portion of the second period hereinbefore mentioned and 
the amended definition applied to all sales made by the appellant during the re-^ 
maining portion of tlie second period, i.e., from October 1 , 1948, to March 31 , 1949. 

Bearing in mind the relex-ant provisions of tire 1947 Act as they stood both 
before and after the amendment and the period of their applicability wc now pro— 
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■ceed to consider the points urged before us by the learned Attorney-General 
appearing for the appellant company. 

Re. Points Nos. i and 4: It will be convenient to take up those two points together 
for they have been dealt with together by the learned Attorney-General. The 
validity of section 4(1) read with section 2 {g), second proviso, is challenged in two 
ways. In the first place it is urged that section 100 (3) of the Government of India 
A.ct, 1935, read with Entry 48, in List II of the Seventh Schedule thereto autliorised 
the Legislature of Bihar to make a law with respect to tax on the sale of goods. 
“ Sale of Goods ”, as a legal topic, has well defined and well understood impli- 
, cations both in English and Indian law. The English Common Law relating 
to sale of goods has been codified in the English Sale of Goods Act, 1893. In 
India the matter was originally governed by the provisions of Chapter VII of the 
Indian Contract Act, 1872. Those provisions have since been replaced by the 
Indian Sale of Goods Act III of 1930. Our attention has been drawn to section 4 
of the Indian Sale of Goods Act which clearly makes a distinction between a sale 
and an agreement for sale. It is pointed out that that section groups “ sales ” and 
“ agreements to sell ” under the single generic name of “ contract of sale ” 
following in this respect the scheme of the English Sale of Goods Act, 1893, and that 
it treats “sales” and “agreements to sell” as two separate categories, the vital point 
of distinction between them being that whereas in a sale there is a transfer of pro- 
perty in goods from the seller to the buyer, there is none in an agreement to sell. 
It is then mged, on the authority of a decision of this Court in the Sales Tax Officer, 
Pilibhit V. Messrs. Budh Prakash Jai Prakash^, that there having thus existed at the 
time of the enactment of the Government of India Act, 1935, a well-defined and 
well-established distinction between a “sale ” and an “ agreement to sell ” it would 
.be proper to interpret the expression “ sale of goods ” in Entry 48 in the sense in 
which it was used in legislation both in England and in India and to hold that it 
authorised an imposition of a tax only when there was a completed sale involving 
the transfer of title in the goods sold. Reference is then made to tlic decision of 
the Federal Court in the case o{ Province of Madras v. Poddu Paidanna & Sons", where 
the Federal Court at page loi observed that in the case of sales-tax the liability 
to tax arose “ on the occasion of a sale ” which Patanj'ali Sastri, C.J., in his judg- 
ment in the State of Bombay v. United Motors {India), Ltd.,^ described as “the taxable 
.event”. The argument is that tire Bihar Legislature could only make a law im- 
posing a tax on the sale of goods, that is to say, on a concluded sale involving the 
transfer of property in the goods sold from the seller to the buyer as contemplated 
,by the Sale of Goods Act. The Bihar Legislature could not, by giving an extended 
definition to the word “ sale ”, extend its legislative power under Entry 48 in List II 
of the Scvcntli Schedule to the Government of India Act, 1935, so as to impose a 
tax on anything which is short of a sale. For our present purpose no exception 
need be taken to the proposition thus formulated and indeed in Budh Prakash 
Jai Prakash's case'^, this Court struck down that part of the definition of “ sale ’• 
in section 2 {h) of the Uttar Pradesh Sales-Tax Act, 1948, which enlarged the de- 
finition of “ sale ” so as to include “ forward contracts ”. But is the position the 

^ > 

1. (1934) 2 M.L.J. 124 : (1954) S.G.J. 573 : sa? : ('9P) P-G-F. 90, (i"i). 

41955) 1 S.G.R. C43, 247. 3- (J953) S.e.R. 1069, loOO : (1953) .S.GJ. 

2. (1942) r.L.J. (F.G.) 61 : (ig-p) 2 M.L J. 373 •• (*953) » M-L.J- 743- 
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same here? We think not. It will be noticed that section 4(1) imposed on the 
dealer the liability to pay a tax on “sale ” as defined in section 2 (g) . Both before 
and after the amendment of section 2 (g) the principal part of the definition meant 
the transfer of the property in goods. All that the second proviso did was not to 
•extend the definition of “ sale ” but only to locate the sale in certain circum- 
stances mentioned in that proviso in Bihar. The basis of liability under section 
4 (i) remained as before, namely, to pay tax on “sale”. The fact of the goods 
being in Bihar at the time of the contract of sale or the production or manufacture 
of goods in BUiar did not by itself constitute a “ sale ” and did not by itself 
attract the tax. The taxable event still remained the “sale ” resulting in the trans- 
fer of ownership in the thing sold from the seller to the buyer. No tax liability 
actually accrued imtil there was a concluded sale in the sense of transfer of tide. 
It was only when the property passed and the “ sale ” took place that the liability 
for paying sales-tax under the 1947 Act arose. There was no enlargement of 
“ sale ” but the proviso only raised a fiction on the strength of the facts 
mentioned therein and deemed the “ sale ” to have taken place in Bihar. Those 
facts did not by themselves constitute a “ sale ” but those facts were used for 
locating die situs of the sale in Bihar. It follows, therefore, that the provisions 
of section 4 (i) read with section 2 {g), second proviso, were well within the legis- 
lative competency of die Legislature of the Province of Bihar. 

The vires of section 4(1) read with section 2(g) second proviso, is also questioned 
■on the ground that it is in reality not a tax on the sale of goods but is in substance 
a duty of excise within the meaning of Entry 45 in List I of the Seventh Schedule 
to the Government of India Act, 1935, with respect to which the Provincial Legis- 
lature could not, under section 100 of that Act, make any law. Our attention is 
•drawn to clause (ii) of the second proviso which contemplated a sale of die goods 
by the producer or manufacturer diereof. It is urged diat, according to this clause 
tax was not imposed on all sales of goods produced or manufactured in Bihar, but 
was imposed only on those goods produced or manufactured in Bihar which were 
-sold by the producer or manufacturer. It is pointed out, as and by way of san 
illustration, that if the goods produced or manufactured in Bihar were taken out 
of the Province of Bihar and tiien gifted away by the producer or manufacturer to a 
person outside Bihar and that person sold the goods, he would not be liable under 
the proviso. This argument, however, overlooks the fact that under clause (ii) 
the producer or manufacturer, became liable to pay the tax not because he pro- 
•duced or manufactured the goods , but because he sold the goods. In other words 
the tax was laid on the producer or manufacturer only qua seller and not qua 
manufacturer or producer as pointed out in Boddu Paidannd’s casc'^. In the words 
•of their Lordships of the Judicial Committee in Governor-General v. Province of Madras"-. 

“ a duty of excise is primarily a duty le\-ied on a manufacturer or producer in respect of the 
•commodity manufactured or produced. It is a tax on goods and not on sales or the proceeds of sale 
of goods.” 

If the goods produced or manufactured in Bihar were destroyed by fire before 
•sale the manufacturer or producer ivould not have been liable to pay any tax under 
section 4(1) read leitli section 2(g), second proviso. As Gwyer, G.J., said in Boddu 
Paidam'i’s case'^. at page I02 the manufacturer or producer would be 

I- (1942) 2 M.L.J. 327: (194=) LLJ. 2. (i 945 )F*G.R. 179 :(i945) I M.LJ. 225 : 

(F.C) 61 : (1942) F.C.R. 90. {1945'! I>R- 72 I..-V. 91, 103. 

S G J — 106 
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“ liable, if at all, to a sales tax becaue he sells and not because he manufactures or produces : 
and he would be free from liability if he chose to give away everything tvhich came fi om his factoiy.’.- 

In our judgment both lines of the arguments advanced by the learned Attorney- 
General in support of points i and 4 are untenable and cannot be accepted. 

Re. Point J{o. 2 ; The theory of nexus has been applied in support of tax legis- 
lation in more cases than one, not only in this country but also in Australia and 
England. In Wangamd-Rangitikei Electric Power Board v. Australian Mtitual Pro- 
vident Society'^, Dixon, J., observed : 

“ So long as statute selected some fact or circumstance which provided some relation or connec- 
tion with New South Wales, and adopted this as the ground of its interference, the validity of an 
enactment would not be open to challenge.” 

The same learned Judge in Broken Hill South Ltd. v. Commissioner of. Taxation 
{N. S. W)^ said 

“If a connection exists, it is for the Legislature to decide how far it should go in the exerciseof its 
powers. As in other matters of jurisdiction or authority Courts must be exact in distinguishing betiveen 
ascertaining tliat the circumstances over which the power extends exist and examining the mode ini 
which the power has been exercised. No doubt there must be some relevance to the circumstance 
in the exercise of the power. But it is of no importance upon the question of validity that the 
liability imposed is, or may be, altogether disproportionate to the territorial connection.” 

Even the dissenting Judge Rich, J., accepted the theory of nexus at page 361 : 

“ I do not deny that once any connection -with New South Wales appears, the Legislature of' 
that State may make that connection the occasion or subject of the imposition of a liability. But. 
the connection with New South Wales must be a real one and the liability sought to be imposed 
must be pertinent to that connection.” 

The Estate Duty Assessment Act, 1914-1928 which charged estate duty on moveable 
properties situate abroad which had passed from a deceased person domiciled 
in Australia by gift inter vivos made by him within a year of his death was not 
struck down for extra-territoriality but was upheld as constitutional in The 
Trustees Executors and Agency Co., Ltd. v. The Federal Commissioner of Taxation^. 

The nexus theory was applied in full force in Governor-General v. Raleigh Invest- 
ment Co. Wallace Brothers & Co., Ltd.v. Commissioner of Income-tax, Bombay City^, 
and A. H. Wadia v. Commissioner of Income-tax, Bombay^. In Raleigh Investment Co.’s 
case‘s, the assessee company was a company incorporated in England. Its regis- 
tered office was in England. It held shares in nine Sterling Companies incor- 
porated in England. Those nine Sterling Companies carried on business in British 
India and earned income, profits or gains in British India and declared and paid 
dividends in England to its shareholders including the asse.ssee company. The 
assessee company was charged to income-tax under section 4 (i) of the Indian 
Income-tax Act. It should be noted that the assessee company was not resident in 
British India, carried on no business in British India and made no income, profits 
or gains out of any business carried on by it in British India. It invested its money 
and acquired shares in England in the nine Sterling Companies which were English 
Companies. It was only when those nine Companies declared and paid dividends 
in England that the assessee company really earned its income, profits 01 gains, 
out of its invesunents in England in .shaics of nine Sterling Companies. Tiie cir- 

1 - (‘Ml' 3 ° C.L.R. 581, (lon. 

2. (1937; 58 G.LR. 337 at 373 

3. (1933' -'.9 CL.U. 220. 

•J. (!9Pr) > MLJ..177 : (19.W' I'm- >::i : 


(igU'i r.C.R. --’29. 

5. {1918) -• MI,J. : (lajO) rc.R. i- 
1 . R. 73 I.A. 88 (P.C ). 

(). 'lo't!,' r G R. 121 . (into) f I, J ifl 
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cumstance that the nine Sterling Companies derived their income, profits or gains, 
out of business carried on by them in British India out of which they paid dividends 
to the assessee company was regarded as sufficient nexus so as to fasten the tax lia- 
bility on tlie assessee company in respect of the incorhe, profits or gains, it derived 
from the nine Sterling Companies. Even such a distantly derivative connection 
with the source of income was held as a sufficient nexus to enable the British Indian 
tax authorities to charge the assessee company with income-tax. The conclusions 
I'eached by Spens, C.J., in Raleigh Investment Co.T are formulated thus at page. 

253 : 

“ If some connection exists, the Legislature is not compelled to measure the taxation by the 
degree of benefit received in particular, cases by the taxpayer. This affects the policy and not the 
validity of the legislation 

In Wallace Brothers case‘s, the connection of the assessee company with British 
India was not so remote as in Raleigh Investment Co.’s case'^, for in the former case the 
assessee company was a partner in a firm which carried on business in British India 
but that connection was held to be sufficient nexus to bring’Jto British Indian tax 
not only the income, profits or gains made by the assessee as]|'a partner in the firm 
but also its income, profits or gains which accrued without British India in the pre- 
vious year. In Wadia’s case^, also an income-tax case, it was held that ^ a law 
imposing a tax cannot be impugned on the ground that it is extra-territorial, if 
there is a connection between a person who is subjected to a tax and the country 
which imposes the tax. The connection must, however, be a real one and the 
liability sought to be imposed must be pertinent to that connection. At page 140, 
Chief Justice Kania observed : 

“ Grcncrally, States can legislate effectively only for their own territories, but for purposes of 
taxation and similar matters, a State makes laws designed to operate beyond its territorial limits.” 

The learned Attorney-General points out that the three last mentioned cases 
in which the nexus theory was applied were income-tax cases and submits that 
that principle cannot be extended to sales-tax laws. He points out that in Bengal 
Immunity Co., Ltd. v. The State of Bikar^, this Court expressly left open the question 
whether the theory of nexus applied to legislation with respect to sales-tax. The 
passage at page 639 relied upon by the learned Attorney-General only refers to 
the fact that the different State Legislatures considered themselves free to make 
a law imposing tax on sales or purchases of goods provided the State concerned 
had some territorial nexus with such sales or purchases and went on to say that 
the question whether they were right or wrong in so doing had not been finally 
decided by the Courts. That passage, properly understood, can hardly be said 
to indicate tliat the theory of nexus does not apply to sales-tax legislation at all. The 
drift of the meaning of tire passage was that the sufficiency of the different nexi relied 
on by the different States had not been tested by the Courts. The passage strongly 
relied upon by the learned Attorney-General is to be found at page 708 rvhere 
Bhagwati, J., after referring to the earlier cases, observed : 


1. (194.1) I M.LJ. 477; (1944) F.L.J. 

131 •• (194-5-) F.G.R. 229. 

2. (1948) 2 M.LJ. 62 : (1948) F.G.R. i: 
L.R. 75 I..\. 86 (P.C.). 


3. (1948) F.G.R. I2I : (1949) F.L.J. 18. 

4- (1955) S.G.J. 672 : (1955) 2 M.L.J. 

(S.G.) t68 : (.1955) = S.G.R. 603. 
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“ It is a moot point whether this theory of territorial connection or nexus which has been mainh 
applied in income-tax cases, is also applicable to sales-tax legislation, the sphere of income-tax legis- 
lation and sales-tax legislation being quite distinct. Whereas in the case of income-tax legislation 
the tax is levied either on a person who is within the territory by exercising jurisdiction over him in 
personam or upon income which has accrued or arisen to him or is deemed to have accrued or 
arisen to him or has been derived by him from sources within the territory and it is, therefore, 
germane to enquire whether any part of such income has accrued or arisen or has been derived from 
a source within the territory, in the case of sales-tax legislation it is the sale or purchase of goods 
which is the subject-matter of taxation and it cannot be predicated that the sale or purchase takes 
place at one or more places where the necessary ingredients of sale happen to be located. The 
theory of territorial connection or nexus was not put to the test at any time prior to the enactment 
of the Constitution and it is not necessary also for us to give a definite pronouncement on the 
subject.” 

Apart from the fact that the concluding words in the passage quoted above 
may be read as indicating that the observations were obiter, it appears to us to be 
too late in the day to contend that the theory of nexus does not apply to sales-tax 
legislation at all. Indeed an examination of the decisions of this Court will clearly 
show that the applicability of the theory of nexus to sales-tax legislation has been 
clearly recognised by this Court. 

In The State of Bombay v. The United Motors {India) Ltd. this Court had to in- 
terpret the true meaning of the explanation to Article 286 (1) [a) of the Consti- 
tution. That explanation created a fiction locating the situs of a sale or purchase 
in the State in which the goods had actually been delivered as a result of such sale 
or purchase for the purpose of consumption in that State notwithstanding the fact 
that, under the general law relating to sale of goods, the property in the goods 
had, by reason of such sale or purchase, passed in another State. This Court by 
a maj’ority then held that in view of the fiction created by the explanation the sale 
which was in reality an inter-State sale became an intra-State sale and consequently 
the delivery and consuming State had the right to impose tax on that sale. It is 
true that that decision has been departed from in the Bengal Immunity Co.’s case", 
on the question of the interpretation of Article 286 of the Constitution, but on the 
point we are now discussing that decision clearly implies a recognition of the ap- 
plicability of the nexus theory to the imposition of salcs-tax. The observations 
of Patanjali Sastri, C.J., on the question of nexus in that case cannot, there- 
fore, be said to be unnecessary for the decision of that case. In Poppatlal Shah 
v. The State of Madras^, Mukherj'ea, J., delivering the unanimous judgment of the 
Constitution Bench of this Court definitely applied the theory of nexus to salcs-tax 
legislation. Support for that conclusion was found directly in the decision of the 
Judicial Committee in Wallace Brothers & Co., Ltd. v. Commissioner of Income-tax, 
Bombay City*, which, it was said, had been applied by this Court to salcs-tax legis- 
lation in the United Motors’ case^, adopted the principle of Wallace Brothers & Co.’s 
j;ase* to sales-tax legislation. In a recent case. The Stale of Bombay v. R. M. D. 
Chamarbaugwala^, which was concerned with tax on cross-word competition, 
this Court applied the theory of nexus and upheld the legislative competency of 


1. C1953) > M-KT- 743 : (' 953 ) S-G.J. 373 ' (' 953 ) S.G.R. G77. 

(i'53) S.G.R. '059, "’llS 4 ('DtS) 2 M.bJ. C2 : L R. 79 LA. 85 • 

2. ('935) •‘’•C.f ^’ 7 = : ('955) = M.L.J. .lojn) F.C.R. 1. 

/S.C.) JC8 : (193-) 2 S.G.R. G03. 5. ti 957 ) S G J. G07 : .A.I.R. 1937 S.G. Gyj . 

' 3. (1953)S.G-J- 3C9: (' 933 )' M.L.J. 739: 
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the Bombay Legislature to impose tax on the gambling competitions. At page 
7 1 1 this Court said ; 

“ Tlie doctrine of teritorial nexus is well established and there is no dispute as to the principles. 
As enunciated by learned counsel for the petitioners, if there is a territorial nexus between the person 
sought to be charged and die State seeking to tax him the taxing statute may be upheld. Sufficiency 
of the territorial connection involve a consideration of two elements, namely, (a) the connection must 
be real and not illusory and {b) the Habilitysought to be imposed must be pertinent to that connection. 
It is conceded that it is of no importance on the question of validity that the liability imposed is or may 
be altogether disproportionate to the territorial connection. In other words, if the connection is 
sufficient in the sense mentioned above, the extent of such connection affects merely the policy and 
not the validity of the legislation.” 

Applying these principles to the facts of that case this Court came to the con- 
clusion that they constituted sufficient territorial nexus which entitled the State 
of Bombay to impose a tax on the gambling that took place within its boundaries 
and that the law could not be struck down on the ground of extra- territoriality. 
It is not necessary for us on this occasion to lay down any broad proposition as to 
whether the theory of nexus, as a principle of legislation, is applicable to all kinds 
of legislation. It will be enough, for disposing of the point now under consideration, 
to say that this Court has found no apparent reason to confine its application to 
income-tax legislation but has extended it to sale-tax and to tax on gambling and 
that we see no cogent reason why the nexus theory should not be applied to sales- 
tax legislation. 

The learned Attorney-General submits that the theory Of nexus cannot be 
applied to sales-taxllegislation because such legislation is concerned with a tax on 
the transaction of sale, that is to say, a completed sale and to break up a sale into 
its component parts and to take one or more of such parts and to apply the theory 
to it will mean that the State will be entitled to impose a tax on one or more of the 
ingredients or constituent elements of the transaction of sale which by itself or them- 
selves will not amount to a sale. This argument overlooks the fact that the pro- 
visions of the sales-tax legislation we are considering limit its charging section to 
“ sale In order to attract the charging section there must be a completed sale 
involving the transfer of property in the goods sold from the seller to the buyer. 
The nexus theory does not impose the tax. It only indicates the circumstance 
in which a tax imposed by an act of the Legislature may be enforced in a particular 
case and unless eventually there is a concluded sale in the sense of passing of the 
property in the goods no tax liability attaches under the Act. One or more of the 
several ingredients constituting a sale only furnished the connection between the 
taxing State and the “ sale ”. The learned Attorney-General also said that one 
and tlic same transaction of sale may be taxed by different States by applying the • 
nexus theory and there will be multiple taxation which will obstruct the free flow 
of inter-State trade. There is no force in this argument, for Article 286(2) of the 
Constitution, as it stood originally, was a complete safeguard against such even- 
tuality and after the amendment of that Article and the relevant entries in the 
Legislative List such contingency svill not arise. In our opinion the arguments 
advanced by the learned Attorney-General on this point cannot be accepted. 

Rc. Point J\fo. 3 : The learned Attorney-General next contends that in any case 
the nexus must be real and pertinent to the subject-matter of taxation. He con- 
tends tliat the presence of the goods in Bihar referred to in the old second proviso,. 
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which is reproduced in clause (i) of the second proviso as amended, is of no con- 
sequence. The production or manufactrue, according to him, has no coimection 
with and never enters into the transactions of sale. He relies on the observations 
of Chief Justice Gwyer in Boddu Paidanna’s case^, namely, that ; 

“ a sale had no necessary connection with manufacture or production.” 

That observation was made by the learned Chief Justice in order to emphasise 
the fact that the tax levied on the first sale by the manufacturer or producer was 
a tax imposed on him qua seller and not qua manufacturer or producer. The 
question whether the fact of production or manufacture of goods may legitimately 
form a nexus between the transaction of sale and the taxing State was not in issue 
in that case at all. It is unnecessary in this case to lay down any hard and fast 
test as to the sufficiency of nexus which will enable a State to impose a tax or to 
enumerate the instances of such connection. For the purpose of the present case it is 
sufficient to state that in a sale of goods the goods must of necessity play an impor- 
tant part, for it is the goods in which, as a result of the sale, the property will pass. 
In our view the presence of the goods at the date of the agreement for sale in the 
taxing State or the production or manufacture in that State of goods the property 
wherein eventually passed as a result of the sale wherever that might have taken 
place, constituted a sufficient nexus between the taxing State and the sale. In 
the first case the goods are actually within the State at the date of the agreement 
for sale and the property in those goods will generally pass within the State when 
they are ascertained by appropriation by the seller with the assent of the purchaser 
and delivered to the purchaser or his agent. Even if the property in those goods 
passes outside the State the ultimate sale relates to those very goods. In the second 
case the goods, wherein the title passes eventually outside the State, are produced 
or manufactured in Bihar and the sale wherever that takes place is by the same person 
who produced or manufactured the same in Bihar. The producer or manufacturer 
^ets his sale price in respect of goods which were in Bihar at the date wlien the 
important event of agreement for sale was made or which were produced or manu" 
factured in Bihar. These are relevant facts on which the State could well fasten 
its tax. If the facts in the Raleigh Investment Co.’s case", were sufficient nexus there 
is no reason why the facts mentioned in the proviso should not also be sufficient. 
Whatever else may or may not constitute a sufficient nexus, we arc of opinion that 
the two cases with which we are concerned in this case arc sufficient to do so. 

Re. Point No. 5 : The argument on tliis point is that salcs-tax is an indirect tax 
on the consumer. The idea is that the seller will pass it on to his purchaser and 
collect it from them. If that is the nature of the salcs-tax then, urges the learned 
Attorney-General, it cannot be imposed rcstrospectivcly after the sale transaction 
has been concluded by the passing of title from the seller to the buyer, for it cannot, 
at that stage, be passed on to the purchaser. According to him tlic seller collects 
the sales-tax from the purchaser on the occasion of the sale. Once that time goes 
past, the seller loses the chance of realising it from the the purchaser and if it cannot 
be realised from the purchaser, it camiot be called sales-tax. In our judgment 
this argument is not sound. From the point of viciv of the economist and as an 
economic theory', salcs-tax may be an indirect tax on the consumers, but legally it 

I. (19}2) F.L.J. (I'.C.) Gi : fiDpI 2 M.LJ. 2. (i9W) ' M-hJ. 477 : f’9-!l) F-hJ. 131 : 
^27 : (19J2) F.C-It. 90 at >02. (>9 m) F.C.H. 229. 
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need not be so. Under the 1947 Act the primary liability to pay tlie sales-tax, 
■so far as the State is concernedj is on the seller. Indeed befoi^e tlie amendment 
•of the 1947 Act by the amending Act the sellers had no autliority-to collect tlic sales- 
tax as such from the purchaser. The seller could undoubtedly have put up tlie price 
-so as to include the sale^ax, ivhich he would have to pay but he could not realise 
any sales-tax as such from die purchaser. That circunastance could not prevent 
the sales-tax imposed on the seller to be any tlie less sales-tax on the sale of goods. 
The circumstance that tlie 1947 Act, after the amendment, permitted the seller 
who was a registei'ed dealer to collect tlie sales-tax as a tax from the purchaser does 
jiot do away witli tlie primary liabiliw of the seller to pay tlie sales-tgx. This is 
furdier made clear by die fact that die registered dealer need not, if he so pleases 
or chooses, collect die tax from the purchaser and sometimes by reason of compe- 
tition widi odier registered dealers he may find it profitable to sell his goods and to 
retain his old customers even at die sacrifice of the sales-tax. This also makes it 
clear diat the sales-tax need not be passed on to die pm'chasers and this fact does 
not alter the real nature of the tax tvhich, by the express provisions of the latv, is 
•cast upon the seller. The buyer is under no liability to pay sales-tax in addition 
to the agreed sale price unless the conti-act specifically prorides odierwise. See Love 
v. Xorman U'right [Builders), LtdJ If that be the true rietv of the sales-tax then 
die Biliar Legislature acting ividiin its own legislative field had the pot vers of a 
-sovereign legislature and could make its law prospectively as tvell as retrospectively. 
We do not think that diere is any substance in this contention eidier. 

For reasons stated above none of the contentions urged by die learned 
Attorney-General in support of these appeak can be sustained. The result, there- 
fore, is that these appeals must be dismissed with costs. 

Bose, J . — ^\Vidi great respect I cannot agi'ce. It will not be necessary to ela- 
borate my point of disagreement at length because this is pre-Gonstitution legis- 
lation and much of ivhat ive decide in this case will not affect post-Gonstitution 
Acts. Put very shordy, my vietv is diis. First, a State can only impose a tax on 
the sale of goods. It lias no potver to tax exti'a-territorially, therefore it can only 
tax sales diat occur in the State itself. ^Vith great respect I feel it is fallacious to 
look to the goods, or to die elements that constitute a sale, because die poiver to 
tax is limited to the sale and the lax is not on the goods or on the agreement to sell 
•or on die price as such but only on the sale. Therefore, unless the sale itself takes 
place in the State, the State cannot tax. 

That brings me to the next point, the situs of a sale. Now I know diat this 
is a matter on tvhich many different vietvs are possible but what is clear to me is 
that a sale cannot have more than one situs. It is not a mj'stical entity that can 
be one in many and many in one at one and die same time, here, there and evcri’-- 
where all at once: nor is it a puckish elf that pops up notv here, now there and next 
everywhere. It is a very mundane business transaction, of the earth, eardiy. It can 
have only one existence and one situs. Opinions may differ on where that is and 
how it is to be determined, but it is our duty, as tlie supreme authority on the law 
•of the land, to choose one of those many views and say that that is the law of our 
land and that in India the situs is determined in this way or that and, having deter- 
mined it. make it uniform for the tvholc country. 


I. L.R. (1944) 1 K.B. .‘,3-!. 
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I am conscious that the selection must be arbitrary, but for all that, it must 
be made. Left to rnyself, I would have preferred Cheshire’s view about the proper 
law of the contract set out by him in Chapter VIII of his book on Private Inter- 
national Law, 4th Edition. I referred to this in The Delhi Cloth and General Mills 
Co., Ltd V. Harnani SinglD. I quote him again : 

“ The proper law is the law of the country in which the contract is locahsed. Its localisation 
^vill be indicated by -what may be called the grouping of its elements as reflected in its formation 
and in its terms. The country in whiclr its elements are most densely grouped -vvill represent its natural 
seat.” 

He is not dealing with this question. He is dealing witli International Law 
and the difficulties that arise in dealing with contracts whose elements are grouped 
in different states with different, and often conflicting, laws. He is developing the 
theme that for any one contract there should be but one law to govern it in all 
its stages and that the most logical conclusion is to select the law of the coimtry 
in which the contract has its natural seat. But whetlier his view is accepted or 
any of the others that he discusses, he stresses the need for one objective rule 
and contends strongly that the choice should not be left to the parties to the deal, 
even as I say that it should not be left to the States. He quotes an American Judge, 
at page 203 of his book, who says tliat — 

“ Some law must impose the obligation, and the parties have nothing whatsoever to do with 
that, no more than wth svhether their acts are torts or crimes.” 

Now none of that is of immediate application here but it contains the germ 
of an idea and points to the embarrassment and folly of letting differing laws run 
amuck in governing a single transaction. Following up that thought I would 
say that we are dealing here witli a Constitution Act that speaks with one voice 
and authority throughout the land. It tells the various States, as one day some 
international voice that will rule the world will say to the proplcs in it “ you may 
do this and may not do that”; and ‘‘this”and “that” mean but one thing everywhere. 
One writ runs throughout the land and it has but one meaning and one voice. 

“ when I say that you may only legislate for your own territoiy and that you may ta-v 
certain sales, you must realise that the meaning that I give to 'sale’ is the meaning that m> 
Supreme Court shall give to it and that it cannot mean differing tilings in different areas ; and 
you must realise that the only sales that you may tax are the ones that lie in your otvn territor>'_ 
My Supreme Court shall determine tvhere-a sale is situated and once that is determined it cannot 
be situated an>nvhere else. If it docs not happen to be in your territory you cannot tax it.” 

Our present Constitution did not adopt Cheshire’s view. It made another 
choice. In the old Explanation to Article 286 (notv repealed) it selected the place 
tvherc the goods are actually delivered, as a direct result of the sale or piircliasc. 
as the situs. Well, so be it. That is as good as any other and I would have been 
as happy to select that as any of the other possibilities. But what I do most strongly 
press is that a Constitution Act cannot be allowed to speak with different voices 
in different parts of the land and that a mundane business concept well-known 
and well-understood cannot be given an ctJicrcal omnipresent quality that enables 
a horde of hungry hawks to swoop down and devour it simultaneously all over 
the land : “ some sale ; some hawks ” as IVinston Churchill would say. 

I would therefore reject the nexus theory in so far as it means (hat any one 
sale can have existence and entity simultaneously in many different places. Tiic 

1 - (1955) : (m:>) = -S-C.R. .502, .jiti. 
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States may tax the sale but may not disintegrate it and, under the guise of taxing 
the sale in truth and in fact, tax its various elements, one its head and one its tail, 
one its entrails and one its limbs by a legislative fiction that deems that the ivhole 
is "witliin its claws simply because, after tearing it apart, it finds a hand or a foot 
or a heart or a liver still quivering in its grasp. Nexus, of course, there must be 
but nexus of tlie entire entity tliat is called a sale, wherever it is deemed to be situate. 
Fiction again. Of course, it is fiction, but it is a fiction as to situs imposed by the 
Constitution Act and by the Supreme Court that speaks for it in these matters 
and only one fiction, not a dozen littie ones. 

My point is simple. If you are allowed to tax a dog it must be within the terri- 
torial limits of your taxable jurisdiction. You cannot tax it if it is born elsewhere 
and remains there simply because its motlier was with you at some point of time 
during the period of gestation. Equally, after birth, you cannot tax it simply because 
its tail is cut off (as is often done in the case of certain breeds) and sent back 
to the fond owner, who lives in your jurisdiction, in a bottle of spirits, or clippings 
of its hair. There is a nexus of sorts in both cases but the fallacy lies in tliinking 
that the entity is with you just because a part that is quite different from the whol® 
was once tliere. So ivith a sale of a motor car started and concluded wholly and 
exclusively in New York or London or Timbuctoo. You cannot tax that sale 
just because the vendor lives in Madras, even if the motor car is brought there 
and even assuming there is no bar on international sales, for the simple reason that 
what you are entitled to tax is the sale, and neither the owner nor the car, therefore 
unless the sale is situate in your territory, tliere is no real nexus. And once it is 
determined objectively by the Constitution Act or in Supreme Court how and where 
the sale is situate, its situs is fixed and cannot be changed thereafter by a succession 
of State legislatures each claiming a different situs by the convenient fiction of ^ 
deeming. 

The onl)’^ question is whether it is too late in the day to take this vieiv because 
of our previous decisions and those of the Federal Court. I say not, for, though 
there is a consensus of opinion that there must be a territorial ne.xus and that it 
must not be illusory, no decision that I know of says that ivhen you are given the 
right to tax a certain thing which is a composite entity, quite separate and distinct 
from the various elements of ivhich it is composed, you may tear tliat whole apart 
and seize on some element that is quite a different thing from tliat ivhich you are 
entitled to tax and hold that the taxable entity is in your State simply because at 
some relevant point of time one of the ingredients tliat went to make up the whole 
but which is a separate and distinct thing from the whole, as different from it as 
chalk is from cheese, happened to be within your clutches. I do not intend to ana- 
lyse the cases on this point because it is pointless to pursue a matter that ivill only 
be of academic interest. All I will do tlierefore is to say that the question of nexus 
has been referred to in the following cases and that none of them reaches a decision 
on is particular point. These cases are Governor-General in Council v. Raleigh Invest- 
ment Co., Ltl.^; A. H. 11 adia v. Commissioner of Ineome-ta.':, Bombay"; Poppatlal Shah v. 
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The State of Madras'^; State of Travancore-Cochin v. Shanmugha Vilas Cashew-nut 
Factory^ and The Bengal Immunity Co., Ltd. v. The State of Bihar^. 

I would allow the appeals. 

ORDER OF THE COURT. 

In view of the opinion of the majority, the appeals are dismissed with costs. 

Appeals dismissed. 

SUPREME COURT OF INDIA. 

[Civil Appellate Jurisdiction.] 

Present : — N. H. Bhagwati, J. L. Kapur and P. B. Gajendragadkar, JJ. 
'Shreemati Kashi Bai , . . Petitioner* 

V. 

-Sudha Rani Chose and otkers . . Respondents. 

Adverse Possession — Coal mine — Requisite for acquisition of title. 

Even though it may not be necessary for tliepuipose of establishing adi’crse possession over a 
•coal mining area to carry on mining operations continuously for a period of 12 years, continuous 
possession of the mining area and the mine would be a nc-cessary ingi-cdient to establish adverse 
possession. 

In the instant case, what has been proved by tlie appellant is that tivo inclines opened by Bcnnct 
were worked in 1917 01 1918, no mining operations till 1923, when they were restarted and continued 
till 1926, then ceased and recommenced in 1931 and carried on till 1933, and they were recommenced 
by the appellant in 1944 ; such intermittent working of the mine is ivholly insufficient to establish 
possession which tvould constitute adverse possession or would lead to an inference of tlie same. The 
presumption of law that during the period when the operations had ceased to be carried on, die 
possession ivould reveit to the true owner has not been rebutted. 

Nageshwar Bilk Roy v. Bengal Coal Co., (1930) L.R. 58 I.A. 29 : 60 M.L.J. 183 (P.G.) ; Secretaiy 
of State for India v. Debendra Lai Khan, (1933) L.R. 61 I.A 78 ; 66 M.L.J. 134 (P.G ), considcicd and 
distinguished. 

Appeal from the Judgment and Decrees, dated the 27th September, 1951, 
of the Patna High Court in Appeal from Original Decrees Nos. 252 and 254 of 
1948, arising out of the Judgment and Decrees, dated the iith May, 1948, ol' the 
Court of Subordinate Judge, Dhanbad, in Title Suits Nos. 16 and 50 of 1945 
respectively. 

M. C. Selalvad, Attorney-General for India {Kshitindra iYath Bhatlacharya 
and S. If. Andley, J. B. Dadachanji and Rameshwar JIath, Advocates of Messrs. Rajinder 
jVarain & Co., with him), for Appellant. 

N. C. Chatlerjee, Senior Advocate (i". C. Bannerjee and P. R. Chatlerjec, Advocates, 
with him), for Respondents Nos. 7 to 13. 

P. K. Chatlerjec, Advocate, for Respondents Nos. 2-4 and 6 (Minors). 

Gattri Dayal, Advocate, for Respondent No. 5. 

The Judgment of the Court was delivered by 

Kapur, J . — In these two appeals brought by leave of the Patna High Court 
against a judgment and two decrees of that Court a common and the sole question 
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•for decision is one of adverse possession. T^vo cross suits were brought in the 
■ Court of the Subordinate Judge, Dhanbad, raising common questions of fact and 
law. The appellant and respondent Mandal Becharlal Sangvi tvere defendants in 
-one (Suit No. i6 of 1945) and plaintiffs in die other (Suit No. 50 of 1945). Res- 
pondents Nos. 1-3 were the plaintiffs in the former suit and defendants in the 
latter. The other respondents tvere defendants in the latter suit and tvere added 
-as plaintiffs at the appellate stage under Order i. rule 10, Code of Civil Procedm'e 
in the appeal taken against the decision in die former suit. Both the suits were 
-decreed against die appellant and respondent Manilal Bacharlal Sangid who took 
two appeals to the High Court at Patna. Both these appeals were dismissed by 
-one judgment, dated September 27, 1951. buttwo decreeswere drawn up. Against 
this judgment and these decrees the appellant has brought two appeals to this 
Court which •were consolidated and will be disposed of by this judgment. 

The fact necessary* for the decision of these two appeals are that on November 
26, 1894, Ganga Narayan Singh, a zamindar and proprietor of pargana Katras 
granted to Ram Dayal Mazumdar a lease of die coal and coal mining rights 
in two plots of land, one in mouza Katras and the other in mouza Bhupatdih. On 
November 6, 1894, granted a similar lease in plots contiguous to the plots in die 
lease mentioned above to Bliudar Nath Roy. In Suit No. 32 of 1896 boundaries 
’.between these two sets of plots were fixed and this was shoivn in a map tvhich was 
incorporated in die decree passed in that suit. On the deadi of Ram Day?-!, his 
sons Prafulla, Kumud, Sarat, Sirish and Girish inherited the leasehold rights wliich 
they on October ig, 1918, granted by means of a registered patta and kabuUiat 
to Lalit hfolian Bose for a term of 999 years. One Bennet '^vho along with one Bell- 
tvood had obtained a coal mining lease from Raja Sakti Narayan Singh of Katras- 
garh on September 5, 1917, trespassed on the northern portion of die land within 
the area leased to Lalit ?vIohan Bose and sank two inclines and tsvo airshafts and dug 
out coal from this area. This gave rise to a dispute betis'een die parties which is'as 
amicably setded and the area trespassed was returned to die possession of Lalit 
Mohan Bose. This fact was denied by the appellant and Manilal Becharlal Sengvi 
respondent in their isTitten statement mid in dieir plaint. LaKt ^lohan Bose 
•died in 1933 leat-ing a will of which the executors were his undow, Radlia Rani 
and his brother Nagendra Nath Bose. They leased out 17 bighas of land in posses- 
sion of Lalit Mohan Bose to Keshabji Lalji in 1933- The remaining portion of the 
area leased to Lalit Mohan Bose ivas given on lease on lilarch 15, 1938, to Brojendra 
Nath Giiose and Vishwa Nath Prasad respondents and to Ram Chand Dubey but 
the possession thereof had been given to them in July, 1937 and they (the above 
two respondents) and Ram Chandra Dubey carried on coUieri- business in the 
name and swle of "West Katras CoUiert*. On the death of Ram Chandra Dubey 
his estate ivas inherited by his sons and widow who on June 25, 1944, sold their 
^%kt, title and interest to Nagendra Nath Bose. These three, z.e.. Brojendra Nath 
Ghose, \'iswa Nath Prasad and Nagendra Nath Bose ivere the plaintiffs in Suit No. 
16 of 1945. 

-■\s stated above Raja Sakti Narayan Singh leased an area of 256 bighas to 
Bennett and Bellwood on September 5, 1917, and tliey assigned tlieir rights to 
the New Katras Coal Go., Ltd. This company ivorked the coal mine for some 
•time but went into liquidation and in Execution Case No. 203 of 1922 the right. 
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title and interest of the company were sold and purchased by Nanji Khengaiji, 
father-in-law of Shreemati Kashi Bai, appellant and by one Lira Raj‘a. In August 
19233 Nanji Khengarji and Lira Rjya effected a partition, the western portion 
of the leased coal field fell to the share of Nanji Khengarji and the eastern 
portion to Lira Raja. The former carried on the business in the name and style 
of Khengarji Trikoo & Co., and the Colliery came to be known as Katras New 
Colliery. On the death of Nanji Khengarji in 1928 his son Ratilal Nanji inherited 
the estate and on his death in September, 1933, the estate passed to the appellant 
Shreemati Kashi Bai, widow of Ratilal. In December, 1944, she (Shreemati 
Kashi Bai) entered into a partnership witli Manilal Becharlal Sengvi, respondent. 

On March 24, 1 945, Brojendra Nath Chose, Vishwa Nath Prasad and Nagendra 

Nath Bose respondents Nos. 1-3 as plaintiffs Nos. 1-3 brought a suit (Suit No. 16 
^945) against Shreemati Kashi Bai, defendant No. i , now appellant and against 
Manilal Becharlal Sengvi defendant No. 2 now respondent No. 10 for fixation of 
the intermediate boundary and for possession of the area trespassed upon by the 
defendants and for compensation for coal illegally removed by the latter and also 
for an injunction. They alleged that the defendants had wrongfully taken posses- 
sion of the area in dispute shown in the map attached to the plaint and had illegally 
removed coal from their mine. The defendants in their written statement of June 
29, 1945, denied the allegations made by the plaintiffs. They pleaded that the 
area in dispute was acquired by Nanji Khengarji and Lira Raja and had been worked 
by them and they had been in sole, exclusive, uninterrupted and undisturbed posses- 
sion of the area openly to the knowledge of the plaintiffs in that suit and had there- 
fore acquired title by adverse possession. The claim of ownership which tliey had 
set up as a result of acquisition from Bennett and Bellwood was negatived by the 
Courts below and is no longer in dispute before us, the sole point that survives 
being one of adverse possession. 

The cross Suit No. 50 of 1945 was brought by the defendants in Suit No. 16 of 
1945, i.e., Shreemati Kashi Bai (appellant) and Manilal Becharlal Sengvi (respon- 
dent) against the three plaintiffs of Suit No. 16 of 1945 (respondents Nos. i to 3) 
and against heirs of Lalit Mohan Bose and against Purnendu Narayan Singh son of 
the original grantor Raja Sakti Narayan Singh. The allegations by the plaintiff 
in this suit (No. 50 of 1945) were the same as their pleas as defendants in Suit No. 16 
of 1945. The two suits were tried together with common issues. The learned 
Subordinate Judge decreed Suit No. 16 of 1945 and dismissed Suit No. 50 of 1945 
>vhich were thus bodi decided in favour of respondents Nos. i to 3. He held that 
the land in suit was included in the area leased to respondents Nos. i to 3 i.e., Bro- 
jendra Nath Chose, Vishwa Nath Prasad and Nagendra Nath Bose and therefore the 
area in which tw'o inclines of scam No. 9 were situate formed part of the area leased 
to them and that encroachment by the appellant and Manilal Becharlal Sengvi 
respondent on the land in dispute was proved. As to adverse possession he held 
that the two inclines and airshafts had been sunk in 1917 by Bonnet in seam No. 9 ; 
that there had been no continuous working of the scam by Khengaiji Trikoo & Co., 
except from the year 1923 to 1926 and from 1931 to 1933, working was again 
begun in 1939 but how long it was continued has not been proved and that the 
working of this seam had restarted in 1944. He also found that the disputed area 
was confined to scam No. 9. From thc-.c facts he was of the opinion that there was 
no dispossession of the respondents Nos. i to 3 and no adverse possession had Iirei.' 
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^tablished as against them. He further held that the working of a part of seam 
(No. 9) would not give to the trespasser the right to the entire seam even if conti- 
nuous possession was proved. In regard to compensation the learned Subordinate 
Judge held that respondents Nos. i to 3 were entitled to it as from December, 1944 
and the amount would be determined by the appointment of a Commissioner in a 
subsequent proceeding. 

The High Court on appeal confirmed the findings of the trial Court and held 
that the land in dispute was part of the land leased to respondents Nos. i to 3 ; 
that the appellant and Manilal Becharlal Sengvi respondent had encroached upon 
the land in dispute; that the working of the seam had not been continuous and it 
had only been worked for the periods mentioned above. The High Court also 
held that even if there was continuous possession and working of the mine no title 
by adverse possession could be acquired to the whole of the mine. In the High 
■Court the validity of the lease in favour of the respondents Nos. i to 3 was raised 
because of section 107 of the Transfer of Property Act but as the question had not 
been raised or agitated in the trial Court, the High Court allowed defendants 
4 to 10 of Suit No. 50 of 1945 to be added in the appeal arising out of Suit No. 16 
of 1945 “ for gomplete adjudication of the issues and to avoid multiplicity of proceed- 
ings.”. This question is also no longer in dispute before us. The appellant has 
brought two appeals against the judgment and two decrees of the High Court of 
Patna. As the question of ownership of the land in dispute has been decided in 
favour of the respondents by both the Courts below, that question has not been 
raised before us and the controversy between the parties is confined solely to the 
question of adverse possession. 

On behalf of the appellant the learned Attorney-General submitted that the 
carrying on of the mining operations in the area in dispute even though intermittent 
as found by the Courts below could only lead to one inference that the possession 
of the area as well as of the mine was of the appellant and as she had prescribed 
for the requisite period of 12 years, her possession had matured into ownership by 
adverse possession. In our opinion the operations carried on by the appellant 
were inconsistent with the continuous, open and hostile possession or with the 
assertion of hostile title for the prescribed period of 1 2 years necessary to constitute 
adverse possession. It was contended that for the purpose of adverse possession in 
regard to a coal mine it was not necessary that it should have been worked for 12 
years continuously and it was sufficient if the appellant had carried on mining 
operations for a period of 12 years even with long stoppages as in the instant case. 
But we are unable to accept this contention. Even though it may not be neces- 
sary’ for the purpose of establishing adverse possession over a coal mining area to 
carry on mining operation continuously’ for a period of 1 2 years, continuous posses- 
sion of the mining area and the mine would be a necessary’ ingredient to establish 
adverse possession. What has been proved by the appellant is that the two in- 
clines opened by Bennet were worked in 1917 or 1918 by the predecessor in interest 
of the appellant, there were no mining operations till 1923 when they were restarted 
and were continued till 1926. The operations ceased in 1926 and were recommenced 
in 1931 and carried on till 1933 when they ceased again till 1939 and whether they 
were carried on in 1939 or not is not quite clear but there were no operations 
from 1939 1944 when they were recommenced by the appellant. During the 
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period when there were no mining operations no kind of possession of the appellant 
has been proved and thus the presumption of law is not rebutted that during the 
period when the operations had ceased to be carried on the possession would revert 
to the true owner. 

Nageshwar Biix Royjv. ^Bengal Coal Co.^ which was relied upon by the learned 
Attorney-General does not support his contention. In that case the company 
claiming adverse possession had placed facts which were consistent witlr the asser- 
tion of rights to minerals in the whole village to which the company claimed adverse 
possession. They openly sank pits at three different places, two of them being 
J mile distant from the 3rd. The company selected the places where they were to 
dig up the pits at their own discretion, brought their plant or machinery on the 
ground and erected bimgalows for their employees. There was no concealment 
on the part of the company and they behaved openly as persons in possession of 
not one pit but all mineral fields underlying the whole village and they throughout 
claimed to be entitled to sink pits anywhere in the village they chose. The com- 
pany was under a bona fide belief that under their lease they were entitled to work 
the minerals anywhere in the area. In these circumstances the Privy Council 
held the suit to be barred by Article 144 of the Limitatin Act as the company had 
been in adverse possession of the minerals under the whole village for more than 
12 years. It was pointed out by Lord Macmillan at page 35 ; 

“ possession is a question of fact and the extent of possession may be an inference of fact.” 

And at page 37 it was observed : 

“ Their Lordships are not at all disposed to negative or to weaken the principle that as a 
general rule where title is founded on an adverse possession the title will be limited to tliat area of 
which actual possession has been enjoyed. But the application of this general rule must depend 
upon the facts of the particular case.” 

The finding in favour of adverse possession in that case must be confined to the 
facts of that particular case. 

Another case relied upon by the learned Attorney-General was Secretary of Stale 
for India v. Debendra Lai Khan~. There a zamindar claimed title to a fishery in a 
navigable river by adverse possession against the Crown. It was held tliat possession 
may be adequate in continuity so as to be adverse even though the proved acts of 
possession do not cover every moment of the period. That was a case dealing witli 
fisheries. It is true that to establish adverse possession nature of possession may 
vary. In the instant case no such possession has been proved ivhich taking into 
consideration the nature of possession and the nature of the obj'ect possessed rvould 
lead to the only inference that the appellant had perfected her title by adv^erse 
possession. Intermittent working of the mine in the manner and for the period 
described above is wholly insufficient to establish possession which would consti- 
tute adverse possession or ^vould lead to an inference of adverse possession and we 
arc in agreement witli the view expressed by the High Court and would there- 
fore dismiss these appeals -with costs. One set of costs between tlic two appeals 
except as to Court-fees. 

Appeals dismissed. 


1. (1930) LR. 58 I.A. 29 : 60 M.L.J. 183. 


2. (1933) L'R- Gi I.A. 7O : 6G MLJ. 13}. 
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SUPREME COURT OF INDIA, 

[Civil Appellate Jurisdiction]. 

Present N. H. Bhagwati, J. L. Kapur and P. B. Gajendragadkar JJ. 
Earnist John "White • • Appellant 

V. 

Mrs. Kathleen Olive White (Nee Meade) and others . . Respondents. 

Divorce Act (/F of 1869), section 14 — Divorce suit — Matrimonial offence — Dcgiee of pioqf required. 

Practice— Findings of fact of trial and appellate Courts— Interference by the Supreme Cowt. 

Tlie standard of proof in divorce cases would be such that if the Judge is satisfied be>ond reason-- 

able doubt as to the commission of the matrimonial offence he would be satisfied within the 
meaning- of section 14 of the Divorce Act (IV of 1869). 

Preston Jones v. Preston Jones, L.R. (i95t) A.C. 39tj 4^7^ relied on. 

The Supreme Gourt tvill not ordinarily interfere with findings of fact given by tlie trial Judge 
and the Appeal Gourt ; but if in giving the findings the Gourts ignoie certain important pieces of 
evidence and other pieces of evidence which are equally important are shotvn to have been misread 
and misconstrued and if the Supreme Gourt comes to the conclusion that on the evidence taken as a 
whole no tribunal could properly as a matter of legitimate inference arrive at the conclusion that it 
has, interference by the Court tvill be called for. 

Appeal from the Judgment and Decree, dated the 21st July, 1954, of the 
Patna High Court in Letters Patent Appeal No. 24 of 1951, arising out of the Judg- 
ment and Decree, dated the igth May, 1951, of the said High Court in Matrimonial 
Suit No. 2 of 1950. 

M. C. Setalvad, Attorney-General for India (P. K. Chatterjee, Advocate, witii 
him), for Appellant. 

S. P. Varma, Advocate, for Respondent No. 1 . 

R. Patnaik, Advocate, for Respondent No. 2. 

The Judgment of the Court was delivered by 

Kapur, J . — ^This is an appeal with a certificate under section 56 of the Indian 
Divorce Act (IV of 1869) (hereinafter called the Act) against a judgment and 
decree, dated July 21, 1954, of the High Court of Patna dismissing the husband’s 
suit. The husband who is the appellant sued his wife who is respondent No. i 
for dissolution of marriage on the ground of her adultery with two co-respondent 
now respondents Nos. 2 and 3. The suit was tried in the High Court by Shearer, J.> 
who dismissed] the suit and this decree was on appeal confirmed by the Appeal' 
Court. The question as to the legality of the certificate granted was raised but in 
the vieiv that tve have taken it is not necessary to decide this question. 

The husband was married to the wife at Kharagpur on Febmary 3, 1943, and 
there is no issue of the marriage. The parties thereafter resided at “ Rose Villa ” 
at Samastipur and respondent No. 2 was residing ^vitlr his mother in an adjoining 
house called “ Sunny Nook ”. The husband alleged various acts of adultery between 
the tvife and the otlier two respondents. As regard allegations of adultery' of tlie 
wifetvith respondent No. 3, the High Court has found against the husband and these 
findings have not been challenged before us. The allegations of adultery bcUV'een 
the wife and respondent No. 2 tvere also held not proved. In appeal before us - 
the husband has confined his case to the acts of adultery' alleged to have been 


“ Givil Appeal No. ig of 1956. 


lotli March, 1958. 
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committed at the Central Hotel, Patna, where the wife and respondent No. 2 are 
alleged to have resided together between July 25, 1950 and July 28, 1950, under the 
assumed names of Mr. and Mrs. Charles Chaplin. The wife pleaded that she came 
to Patna solely with the obj'ect ofhaving her tooth extracted and returned to Samasti- 
pur the same day and that she had to come alone as in spite of her request the 
husband refused to accompany her. Respondent No. 2 pleaded that he came to 
Patna with his mother “ in connection with seeking employment under the Superin- 
tendent of Police, Anti-Smuggling Department, also in connection with mother’s 
tooth trouble and for household shopping He also pleaded that he stayed with 
his mother m the same room under his own name and not under an assumed name. 

The trial Judge found that the wife and respondent No. 2 and the latter’s mother 
stayed in two rooms in the Hotel Nos. 9 and 10 from July 25, 1950 to July 28, 1950. 
He accepted the testimony of the Manager of the Hotel, Cardoza P.W. 3 and also 
of the sweeper Kira Ram P.W. 4. He found that the wife and respondent No. 2 
were seen by Kira Ram in room No. 10 and also that the party i.e., the wife, res- 
pondent No. 2 and the latter’s mother were served morning tea in one room whieh 
they had together but he did not infer any acts of adultery from this conduct. The 
document Exhibit 8, dated November 22, 1950, but actually written earlier was 
held by the learned Judge to contain “ a large substratum of truth ”. The Appeal 
Court (S. K. Das, C.J., and Ramaswami, J.) agreed with the findings of the trial 
Judge but they also were unable to draw the inference of the commission of adultery 
from the evidence. In appeal it was contended that the findings of the Courts 
below were vitiated because certain pieces of evidence had been misread, some 
ignored and as a matter of legitimate and proper inference the Court should not 
have arrived at any other conclusion but that the wife was guilty of adultery with 
respondent No. 2. 

This Court will not ordinarily interfere with findings of fact given by the trial 
Judge and the Appeal Court but if in giving the findings the Courts ignore certain 
important pieces of evidence and other pieces of evidence which are equally impor- 
tant are shown to have been misread and misconstrued and this Court comes to 
the conclusion that on the evidence taken as a whole no tribunal could properly 
as a matter of legitimate inference arrive at the conclusion that it has, interference 
by this Court will be called for. (See State of Madras v. A. Vaidanatha lyer'^, Purvez 
Ardeshir Poonawala v. The State of Bombay^ and Stephen Seneviratne v. The King^). 

The Central Hotel, Patna, which is alleged to be the scene of adultery by 
the wife had only to rooms, which were all single, but whenever necessary addi- 
tional beds were put in. At the relevant time M. G. Cardoza P.W. 3 was em- 
ployed as its Manager, Kira Ram P.W. 4 as a sweeper, Abdul Aziz P.W. 5 
and Usman Mian P.W. 6 as bearers. Kira Ram identified the wife as the lady 
who had stayed at the hotel with respondent No. 2 but the other hotel servants 
although they were shown the photograph of the wife and also saw her in Court 
were unable to recognise her as the person who stayed with respondent No. 2. 
But they did identify him as the gentleman who had stayed in the hotel along with 
two ladies. 


I, (1958)8.0.4.335: (1958) I M.L.J. (S.C.) 2. Criminal Appeal 122 of 1954, decided on 

,36: (1958) I An. W.R. (S.C.) 136 : (1958) 20th December, 1957. 

M L J. (Grl.) 299 : A.I.R. 1958 S.C. 61, 64 3. .\.I.R. 1936 P.C. 289, 299. 


841 


1958] EARKIST JOHN WHITE 0 . KATHEEEN OLIVE WHITE {KapUr, J.). 

Examined by counsel Edra Ram stated : 

■“ J 2 .- (Pointing out to the I ask you, do you know this bdy ? 

w?. Yes. Q,- Did they ever visit your hotel ? . 4 . Yes. Q.- How long ago ? j 1. About 9 or 10 
months ago. Q,. How long did they stay there? A. About 4 or 5 da^-s. Q,. ISTiat room did they 
occupy ? A. Room No. 10 

He was unable to say as to the number of beds in room No. lo nor is there any 
other evidence in regard, to this. He also stated : 

“ Q_. During their stay for these 4 or 5 days in yotir hotel, did vtiu go to clean their bath room ? 
A. Yes. Q.. Did you see them in that room whenever you went ? A. Yes, whenever I used to go to 
E\s-eep the room I found Memsaheb and Saheb there.” 

Qjuestioned by the Court the \vitness said ; . . . • 

“ Q_. Gan you remember was there any other Memsaheb \sith these two ? . 4 . There rvas another 
Memsaheb who lir’ed in room No. g. • ' 

Q_. IVTiat rsns she like, young Memsaheb or rvhat ? . 4 . She rsns not very old, but she rsas old.” 
And this obviously refers to respondent No. 2’s mother. The eHdence of Kira Ram 
therefore shows that tlie wife and respondent No. 2 occupied one room, room No. 
10. No question tvas put to this witness as to liis hours of duty nor was the manager 
Cardoza asked anything about it but another witness Abdul Aziz, bearer P.'W. 5, 
Tvas asked about it as follows ; 

“ Q.- IVhat are the hours of workofthesrveeper? 4 . He comes at 7 .'uu. and he leaves in the 
■evening. He sometimes goes a'lvay at about it and 11-30 a.m. or 12 noon.” 

Similarly no questions ts'ere put to Kira Ram about the state of habiUement of the 
wife and respondent No. 2 and die witness never deposed about this fact. The 
learned trial Judge erroneously thought that ivhen Kira Ram spoke of the ivife 
and respondent No. 2 he “ speaks as if ‘ they ’ were fully dressed and not en desha- 
bille ” and die Appeal Court took this finding to be “ as if this iiitness’ evidence 
showed diat both of them were fully dressed”. The Appeal Court also seems to have 
misdirected itself in regard to die duty hours. It said “the sweeper concedes that he 
was on duty from 6. -i.M. to 1 1 .a.m.” There is also evidence which has not been rejected 
that morning tea was served to all die three, i.e., the wife, respondent No. 2 and the 
mother of the latter in die same room. The statement of Kira Ram that the wife 
and respondent No. 2 occupied the same room receives corroboration firom Exhibit 
6, die hotel bill and receipt, dated July 29, 1950, for room No. 10 in the name-of Air. 
and Mrs. Charles Chaplin. This document even though contemporaneous with 
die events under consideration and strongly corroborative of Kira Ram’s evidence 
and of die statement of Cardoza diar when Mr. and Airs. Charles Chaplin “ staved 
in the hotel, they stayed in their ovvm room ” does not seem to have been brought 
to die notice of either of die Courts below. Because of the infirmides pointed out 
above the import of die testimony of Kira Ram wliich has in die main been accepted 
by both the Courts below has been missed and its necessarv- consequences ignored. 
Then there is the evidence as to disappearence of the entri'in the Hotel Visitors’ 
Book which ivas in die handivritmg of respondent No. 2. This entri' ivas in die 
assumed name of Air. and Airs, diaries Chaplin from Hong K.ong but ivhen he 
(respondent No. 2) ivas asked to fill in the Foreigner’s form the entry was changed 
from Hong Kong to Samastipur. The entry itself could not be produced in Court 
because as deposed by Cardoza, respondent No. q came to the hotel and by managing 
to send the hotel servant away from the room ivhcre the A’isitors Book ivas kept, 
-he tore off the pages containing this entry. This fact receives support from the 
s c j — 108 
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by the conduct of respondent No. 2 and there is no contrary indication as to the 
inclination and conduct of the wife. On the other hand, her conduct as shewn by 
the evidence is so entirely consistent with her guilt as to justify the conclusion of 
her having committed adultery with respondent No. 2 and therefore the finding of 
the Courts below as to the guilt should be reversed. 

We would, therefore, allow this appeal, set aside the judgment and decree of 
the High Court and pass a decree nisi for dissolution of marriage. As adultery 
has been proved respondent No. 2 shall pay the costs in this Court and in the Courts 
below. Appeal allowed : Decree nisi passed. 

SUPREME COURT OF INDIA. , 

[Original Jurisdiction.] 

Present ; — ^N. H. Bhagwati, B. P. Sinha, S.J. Imam, J. L. Kapur and P. B. 
Gajendragadkar, JJ. 

M/s. Kasturi and Sons (Private) Ltd. ' . . Petitioners* 

V. 

N. Salivateeswaran and another . . Respondents. 

The Indian Federation of Working Journalists . . Intervener. 

Working Journalists {Conditions of Sermce) and Miscellaneous Provisions Act {XLV of 1955), section 17 — 
True scope and effect — Claim by newspaper employee — Disputed by 'employer — Jurisdiction of State Government 
or the authority specified by it to decide — PHition ly employer under Article 32 of the Constitution — Maintain- 
ability. ^ I 

' ' Petition under Article 32 of the Constitution challenging the order of the authority under section 
17 of the Act (XLV of tgss) holding he had jurisdiction to deal with the matter of claim made by a 
newspaper employee hgainst his employer and that the said section, if it conferred jurisdiction is 
ultra vires. ' , ■ i' . . 

Held. — The State Government or the specific autliority mentioned in section 17 has not been 
clothed with the normal powers of a Court or a tribunal to hold a formal enquiry; section 3 (1) of the 
Act cannot be read as conferring on the State Government or the authority powei; to enforce attend- 
ahee of witnesses, examine them an oath, etc., such as can be passed by Boards, Courts or tribunal 
imder the Industrial Disputes Act, 1947. The enquiry contemplated by section 17 is a summary 
enquiry of a limited nature and its scope is confined to the investigation of the narrow point as to what 
amount 'is actually due to be paid to the newspaper employee under a decree, award or other vahd 
order obtained by him after establishing his claim in that behalf. The view that the Legislature 
intended that the specific authority or the State Government should hold a larger enquiry into the 
merits of the employee’s claim without conferring on them the necessary powers in that behalf cannot 
be accepted. 

The condition precedent for the application of section 17 is a prior determination by a competent 
authority or a Court as to what amount is due. When the section refers to the application by tlic 
employee for the recovery of the money due to him it really contemplates the stage of execution 
following the decree, award or order as aforesaid. The subject-matter of the claim must also relate 
to compensation under section 4 of the Act, gratuity under section 5 or wages under the decision of 
the Wage Board and no other. 

Accordingly the specific authority (the second respondent) had no jurisdiction to entertain the 
application of the employee (tlie ist respondent) at this stage. 

Obiter. — The second respondent was in error in botli of his conclusions that it would be open 
to him to refuse to exercise the jurisdiction, to deal with the application and to direct the first respondent 
to establish his claim in the ordinary Civil Court. Such a refusal would amount to a failure to exercise 
tlie jurisdiction vested in him and if really a discretion had been given to him in this matter, as assumed 
by him, on the merits of this case, obviously, it should have been referred to the ordinary Civil Court 

On the question of die vires of the Act, section 17, in particular, it need not be considered over 
again ; it has already been held by die Supreme Court that with the exception of section 3 (i) (a) 
{hi) the rest of the Act is vahd. 


♦Petidon No. 249 of 1956. 


igdi Marcii, 1958. 
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Since section 17 has been held to he valid and in order, the competence of the petition under 
Article 32 is open to serious jeopardy ; no question about the fundamental rights of the petitioner is 
involved and the grievance against the order by the specified authority under section 17, cannot be 
ventilated by a petition tinder Article 32 of the Constitution. 

But in the instant case the proper order to be passed is that the Court holds the specific . authority 
(2nd respondent) had no jurisdiction to entertain the application of the i st respondent and the petition 
fails on a technical ground and must be dismissed. 

(Under Article 32 of the Constitution of India for the enforcement of Funda- 
mental Rights.) 

R. Ramamurthi Aiyar and B. K. BlNaidu, Advocates, for Petitioners. 

Purshottam Tricumdas, Senior Advocate (P. Ramaswamy, Advocate, Bombay 
High Court, with Special permission and I. J{. Shroff, Advocate, with him), for 
Respondent No. i. 

T. Kumar, Advocate, for Intervener. 

C. K. Daphtary, Solicitor-General of India and B. Sen, Senior Advocate, 
for the Attorney-General of India (To assist the Court). 

The Judgment of the Court was delivered by 

Gajendragadkar, J. — This is an application under Art. 32 of the Constitution. 
The petitioner is a private limited company having its registered office at No. 201, 
Mount Road, Madras. The company is the proprietor of a daily newspaper called 
The Hindu which is published at Madras and has a large circulation in India 
and abroad. The shareholders of the company are all citizens of India. The 
first respondent, Shri N. Salivateeswaran, is a journalist of Bombay and he has 
been suppl^dng news to various newspapers and journals one of which was The 
Hindu. The supply of news by the first respondent to The Hindu was under an 
agreement under which he was being paid a fixed monthly honorarium. Con- 
trary to the advice and instructions of the petitioner, tlie first respondent left India 
for Zurich on May i, 1956. The petitioner thereupon relieved him of his duties 
and terminated with effect from March, i, 1956, the arrangement under which he 
was supplying hews to The Hindu. He returned to India in July, 1956, and reques- 
ted the petitioner to reconsider its decision ; but the petitioner did not think that 
any case for reconsideration had been made out. Thereupon the first respondent 
made an application to the Labour Minister of the State of Bombay under section 17 
of the Working Journalists (Conditions of Service and Miscellaneous Provisions) 
Act, 1955 (Act XLV of 1955), hereinafter referred to as the Act. On receiving this 
application tlie State of Bombay nominated Shri M. R. Meher, i.e.s., (Retired), 
second respondent, as the authority under section 17 of the Act for the purpose 
of enquiry into the first respondent’s application and requested him to examine 
the claim made by the first respondent and, in case he was satisfied that any money 
was due, to issue a certificate for that amount to the Collector of Bombay for further 
action as provided under section 17. A copy of the application was served on the 
petitioner by order of the second respondent ; and a covering letter addressed to 
file petitioner called upon him to file his written statement in reply to the first 
respondent’s claim. 

By his application the first respondent had claimed a sum of Rs. 1,57,172-8-0 
from the petitioner. In his witten statement, the petitioner disputed the ■whole of 
the claim made by the first respondent and traversed all the material allegations^ 



S46 ^ - the supreme court journal.' . ’ ■ .[VoL.' XXI 

made by him in support of his claim. The petitioner also contended that the 
second respondent had no jurisdiction to go into the matters arising from the first 
respondent’s application. It was also 'urged by the petitioner alternatively that, 
even if the second respondent had jurisdiction to '‘deal with the matter, he had the 
discretion to decline to consider the matter and leave it to be tried in the ordinary 
Courts. The petitioner requested the second respondent to exercise his discretion 
. and direct the first respondent to establish his claim in the appropriate civil Court. 
The petitioner’s written statement was filed on October 18, 1956. •' / 

The second respondent decided to, deal with the question of jurisdiction as a 
preliminary issue. He heard both the parties on this preliminary issue and, by 
'•his order, dated November 12, 1956, he recorded his conclusion that he had juris- 
diction to deal with the matter and that it was unnecessary to direct the first res- 
pondent to establish his claim in the ordinary civil Court. Accordingly the matter 
was adjourned to December i, 1956, for hearing on the merits. It is this order 
.which is challenged by the petitioner before us by his present petition under Article 
32 of the Constitution. • 

The petitioner’s case is that section 1 7 of the acts provides only for a mode of 
recovery of any money due to a working journalist. It does not empower the State 
Government or the authority specified by the State Government to act as a fonun 
'.for adjudicating upon the merits of the disputed claim. That ‘being so, the second 
‘respondent has no jurisdiction to deal with the merits of the first respondent’s claim 
against the petitioner. In the alternative, the petitioner contends that, 
if section 1 7 confers jurisdiction on the State Government or the authority specified 
by the State Government to adjudicate upon disputed claims mentioned in the said 
section, the said section would be ultra vires and void. On these alternative pleas, 
two alternative reliefs are claimed by the petitioner. The first relief claimed is 
that a writ in the nature of the writ of prohibition or other suitable writ or direction 
be issued restraining the second respondent from exercising any powers under sec- 
tion 17 of the Act and proceeding with the enquiry into the application filed by the 
first respondent and forwarded to him by the State Government and issue him a 
certificate. The other relief claimed is that this Court should be pleased to order 
'and direct that section 1 7 of the Act is ultra vires and void on the grounds set out in 
the petition. 

It would be necessary and convenient to construe section 17, of the Act first 
and determine its true scope and effect. The larger question about the vires of this 
Act and the validity of the decision of the Wage Board set up by the Central Govern- 
ment under section 8 of the Act have been considered by us in the several petitions 
filed by serveral employers in that behalf before this Court. We have held in 
those petitions that, with the exception of section 5 (i) {a) (iii) which deals witli 
the payment of gratuity 'to employees who voluntarily resign from service, the 
rest of the Act is valid. That js why the question about the vires of section 1 7 
need not be considered in the present petition over again. Tlie main point which 
remains to be considered, however, is : Does section 1 7 constimte the State Govern- 
ment or the authority specified by the State Government into a forum for adjudicat- 
ing upon the merits of the claim made by newspaper employee against his 
employer under any of the'provisions of this Act ? Section 1 7 prowdes : 

“Wliere any money is due to a net%-spapcr employee from an employer under any of the provisions 
of tliis Act whether by way of compensation, gratuity or wages, the newspaper cmplojee may Mth- 
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out prejudice to any other mode of recovery; make'an application to the State Government for the 
recovery of the money due to him,' and if the State Government or such authority as the State Govern- 
ment may specify in thh behalf is satisfied that any money is so, due, it shall issue a certificate for 
that amount to the Collector and the Collector shall proceed to recover that amount in the same 
manner as an arrear of land revenue.” , , 

It is clear that the employee’s claim against, his employer which can form the 
subject-matter of any enquiry under section 17 must relate to compensation award- 
able under, section 4 of the Act, .'gratuity . awardable under section <5 of the Act,', or 
wa.ges claimable under .the decision of the^Wage Board. , If the employee wishes to 
make, any other claim against his employer,. that would not be covered by section 
17. As the marginal note shows, the section deals with the recovery of money due 
from an employer. , ■ i- . . 

, ,,The employee contends., that the process of recovery begins with the making 
of:an application. setting out the. .claim, and ends witlr> the actual recovery of 'the 
amount found due.. On this construction, the dispute between the 'employee and 
his employer, in regard 'to any .claim' which the employee may make against his 
employer would fall to tbc' determined on the merits right up from the start to the 
issue of. the certificate, under .this section. In other words, if a claim is made by 
the , employee and denied by the' employer, the merits of the claim together 
with the other issues that may arise between the parties. have to be considered under 
this. section..; On, this argument -section ly' provides a self-contained procedure for 
the enforcement of the 'claims covered by it. . ■ • ■ ' 

' ',i ,,On the-other hand, the'ease for the petitioner is that the section provides for'h' 
prqcedure to recover the amormt due from an' employer, not for the determina- 
tion of the .question, as to what amoimt is due. The condition precedent for the 
application of section 1 7 is a prior determination by a competent authority or the 
Court of the amount due to the employee from his employer. ' It is only if and after 
tlie amount due to . the employee has been duly determined that the stage is reached 
to recover that amount anddt is at this stage that the employee is given the addi- 
tional advantage provided by section 17 without prejudice to any other mode of 
recovery available to him. According to this view, the State Goverjornent or the 
authority specified by the State Government has to hold a summary enquiry 'on 
a yerj' narrow and limited pomt' ; Is the amount which is found due to the em- 
ployee still due when the employee makes an application under section 1 7, or has 
any amount been. paid, and, if, yes, how much still remains to be paid ? It is only 
a limited enquiry, of tliis-type which is contemplated' by section 17. Within the 
scope of .the enquiry permitted by this section are not included the examination 
and decision of the merits of tlie claim made by the employee. When the section 
refers to the application made -by the employee for the recovery of the money due 
to him, it really contemplates the stage of execution which follows the passing of 
tlie decree or the making of an award or order by an appropriate Court or 
authority. In our opinion, the construction suggested by the petitioner should 
be accepted because we feel that this construction is more reasonable and more 
consistent ^vith tlie scheme of the Act. 

It is significant that the State Govermnent or the specific authority mentioned 
in section 17 has not been clothed with the normal powers of a Court or a tribunal 
to hold a formal enquiry'. , It is true that section 3, sub-section (i) of the Act pro- 
vides for the application of the Industrial Disputes Act, 1947, to or in relation to 
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working journalists subject, to sub-section (2) ; but this provision is in substance 
intended to make working journalists workman within the meaning of the main 
Industrial Disputes Act. This section cannot be read as conferring on the State 
Government or the specified authority mentioned under section 17 power to en- 
force attendance of witnesses, examine them on oath, issue commission or pass 
orders in respect of discovery and inspection siich as can be passed by the boards, 
Courts or tribunals imder the Industrial Disputes Act, It is obvious that the re- 
levant provisions of section 1 1 of the Industrial Disputes Act, 1 947, which confer 
the said powers on the conciliation officers, boards. Courts and tribunals cannot 
be made applicable to the State Government or the specified authority mentioned 
under section 17 merely by virtue of section 3 (i) of the Act. 

In this connection, it would be relevant to remember that section 1 1 of the Act 
expressly confers the material powers on the Wage Board established under section 8 
of the Actr Whatever may be the true nature or character of the Wage Board — 
whether it is a legislative or an administrative body — the legislature has taken the 
precaution to enact the enabling provisions of section 1 1 in the matter of the said 
material powers. It is well-known that, whenever the legislature wants to confer 
Upon any specified authority powers of a civil Court in the matter of holding enqui- 
ries, specific provision is made in that behalf. If the legislatme had intended that 
the enquiry authorised rmder section 1 7 should include within its compass the exami- 
nation of the merits of the employee’s claim against his employer and a decision on it, 
the legislature would undoubtedly have made an appropriate provision conferring 
on the State Government or the specified authority the relevant powers essential 
for the purpose of effectively holding such an enquiry. The fact that the legis- 
lature has enacted section i r in regard to the Wage Board but has not made any 
corresponding provision in regard to the State Government or the specified authority 
under section 1 7 lends strong corroboration to the view that the enquiry contem- 
plated by section 1 7 is a summary enquiry of a very limited nature and its scope 
is confined to the investigation of the narrow point as to what amount is actually 
due to be paid to the employee under the decree, award, or other valid order 
obtained by the employee after establishing his claim in that behalf. We are 
reluctant to accept the view that the legislature intended that the specified authority 
or the State Government should hold a larger enquiry into the merits of the 
employee’s claim without conferring on the State ' Government or the specified 
authority the necessary powers in that behalf. In this connection, it would be re- 
levant to point out that in many cases some complicated questions of fact may arise 
when working journalists make claims for wages against their employers. It is 
not imlikely that the status of the working journalist,’ the nature of the office he 
holds and the class to which he belongs may themselves be matters of dispute 
between the parties and the decision of such disputed questions of fact may need 
thorough 'examination and formal enquiry. If that be so it is not likely that the 
legislature could have intended that such complicated questions of fact should be 
dealt with in a summary enquiry indicated by section 17. 

Section 17 seems to correspond in substance to the provisions of section 20, 
sub-section (i) of the Industrial Disputes (Appellate Tribunal) Act, 1950, which 
has now been repealed. Under this section, any money due ft om an employer under 
any award or decision of an industrial tribunal may be recovered as arrear of land 
revenue or as a public demand by the appropriate Government on an application 
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made to it by the person entitled to the money rmder that award or decision. It 
is clear that the proceedings under section 20, sub-section (1) could commence only 
if and after the workman had obtained an award or decision in his favour. We are- 
inclined to think that the position imder section 17' is substantially similar. ■ ■ 

In this connection we may also refer to the provisions of section 33-G of the 
Industrial Disputes Act (XIV of 1947). Sub-section (i) of section 33-G has been 
added by Act XXXVI of 1956 and is modelled on the provisions of section 17 of the 
present Act. Section 33-C5 sub-section (2), however, is more relevant for our purpose. 
Under section 33-G, sub-section (2), where any workman is entitled to receive from 
his employer any benefit which is capable of being computed in terms of money, 
the amount at which such benefit may be computed' may, subject to any rules 
made under this Act, be determined by such Labour Court as may be specified 
in this behalf by the appropriate Government, and the amount so determined should 
be recovered as provided for in sub-section (i). Then follows sub-section (3) which 
provides for an enquiry by the Labour Court into the question of computing the- 
money value of the benefit in question. The Labour Court is empowered -under 
this sub-section to appoint a commissioner who shall, after taking such evidence 
as may be necessary, submit a report to the Labour Court, and the Labour Court 
shall determine the amoimt after considering the report of the commissioner- 
and other circumstances of the case. These provisions indicate that, where an 
employee makes a claim for some money by virtue of the benefit to which he is 
entitled, an enquiry into the claim is contemplated by the Labour Court, and it 
is only after the Labour Court has decided the matter that the decision becomes- 
enforceable under section 33-G (i) by a summary procedure. 

It is true that, in the present case, the Government of Bombay has specified 
the authorities under the Payment of Wages Act and the Industrial Disputes Act 
as specified authorities under section 17 to deal with applications of newspaper 
employees whose wages are less than Rs. 200 per month or more respectively ; but 
there can be no doubt that, when the second respondent entertained the first res- 
pondent’s application, he was acting as the specified authority under section 17 
and not as an industrial tribunal. It is clear that, under section 17 the State Govern- 
ment would be entitled to specify any person it likes for the purpose of holding an 
enquiry imder the said section. The powers of the authority specified under sec- 
tion 1 7 must be found in the provisions of the Act itself and they cannot be inferred 
from tire accidental circumstance that the specified authority otherwise is a mem- 
ber of the industrial tribunal ; since there is no provision in the Act which confers 
on the specified authority the relevant and adequate powers to hold a formal en- 
quiry, it would be difficult to accept the position that various questions which may 
arise between the working journalist and their employers were intended to be dealt 
with in a summary and an informal manner without conferring adequate powers 
on the specified authority in that behalf. The second respondent himself was im- 
pressed by this argument but he was inclined to hold that the necessary power could 
be assumed by him b/ implication becatise he thought that, in the absence of such 
implied power, his jmsdiction under section 17 could not be effectively e-vercised. 
In our opinion, this approach really begs the question. If the legislature did not 
confer adequate povers on the specified authority under section 17, a more rea- 
sonable inference would be that the nature and scope of the powers under section ^ 
sej — 109 / 
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1 7 is very limited and the legislature knew that, for holding such a limited and narrow 
enquiry, it was unnecessary to confer powers invariably associated with formal 
and complicated enquiries of a judicial or quasi-judicial character. We must ac- 
cordingly hold that the second respondent had no jurisdiction to entertain the first 
respondent’s application at this stage. i 

It appears from the order made by the second respondent that he took the 
view that, though he had jurisdiction to deal with the application, it would have 
been open to him to refuse to exercise that jurisdiction and to direct the first res- 
pondent to establish his claim in tlie ordinary civil Court. He, however, thought 
that he need not exeijcise that power in the present case. We are satisfied that the 
second respondent was in error in both these conclusions. If he had jurisdiction 
to deal with this matter under section 17, it is difficult to appreciate how, in the 
absence of any provision in that behalf, he could have directed the first respondent 
to establish his claim in the ordinary civil Court. Such an order would clearly 
have amounted to the second respondent’s failure to exercise jurisdiction vested 
in him. Besides, if section 17 had really given him discretion lin thisimatter as 
assumed by the second respondent, on the merits of this case it would obviously 
have been a case which should have been referred to the ordinary civil Court. This, 
however, is now a matter of purely academic interest. , i 

The question W'hich still remains to be.considered is : What would be the proper 
-order to make on the present petition in view of our conclusion that the second 
respondent had no jurisdiction to entertain the first respondent’s application. The 
present petition purports to invoke, our jurisdiction under Article 32 of the Consti- 
tution and it was a valid and competent petition in so far as it challenged the vires 
of section 1 7 itself but, once section 1 7 is held to be valid and in order, the com- 
petence of the petition under Article 32 is naturally open to serious jeopardy. No 
question about the fundamental rights of the petitioner is involved and his giievancc 
against the order passed by the second respondent cannot be ventilated by a peti,tion 
under Article 32. This position is fairly conceded by the learned counsel for the 
petitioner. He, however, argued that, if we construe section 17 in his favour and 
hold that the second respondent had no jurisdiction to entertain the first respon- 
dent’s application, his purpose would be effectively served even though technically 
liis petition may ultimately be dismissed on the ground that it is not competent 
under Article 32 of the Constitution. In our opinion, there is considerable force 
3n this contention. We would accordingly hold that the second respondent has 
no jurisdiction to entertain the first respondent’s application ; but, since the peti- 
tion itself is not competent under Article 32, we would direct that the petition fails 
•on this technical ground and must be dismissed. There would be no order as to 
■costs. 

, Jurisdiction of the Authority found 

against j Petition dismissed. 
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■ - SUPREME COURT OF INDIA. 

[Civil Appellate Jurisdiction.] . 

Present: — S. J. Imam, K.. Subba Rao and , Vivian , Bose, JJ. 

Bala Subrahmanya Rajaram ' ■ 1 Appellant"^' 

. y. • . , 

B. C. Patil and others . . Respondents i 

Payment of Wages Act {IV of 1 936), section 2 (w) and 1 5 — Bonus'payable tmder an award- of an Industrial 
Court — If ‘wages' under section s (vi) {as amended prior to' 1957) — Application , under, section 15— Juris- 
diction of the Authority under the Act. 

The definition of' wages ’ in section a {vi) of Payment of Wages Act' (IV of 1936) *(as'it stood 
tiefore the amendment) is-notwde enough to'include a bonus payable under an a-\terd of ah Industrial 
Court ; for it is not remuneration ‘ which would be payable if the terms of the contract of employment, 
express or implied were fulfilled ’, nor is it a bonus payable as a clause of the contract of employment. 

. F. W. Heilgers £? Co. v. JV. C. Chakravarthi and others, (1949) F.G.R. 356 (360) : (1949) F.L.J. 358, 
relied. ' ' i . . ■ ■ ' ' • ^ 

On this view the Authority under the Payment Of Wages Act had no jurisdiction to entertain the 
petitions made to it (in respect of such bonus) under section 15 of the, Act. 

• ' " Appeals -from the Judgments and Orders, dated the 28th August, 1952, of the 
Bombay High Court ih' Appeals Nos. 34. and 35 of 1952, arising out of the Orders, 
dated the 24th January, 1952, of the said High Court exercising its Civil Original 
Jurisdiction in Miscellaneous Applications Nos. 302 of 1951 and 303, 304 atid 305 
of. 1951, respectively. - 

R. J. Kolah and B. Karayanaswamy,' Advoca.t^, and J. B.'Dadachanji, S.ff. Andley 
and Rameshwar Nath, Advocates of Messrs. Rajinder Narain & Co., for Appellant. 

, , N. H. Sanyal, Additional Solicitor-General of India {N. P. Nathwani and R. H, 
Dhebar, Advocates, with him), for Respondent No. 3 in C. A. No. 35 and No.' 5 in 

C. A. No. 36. ' • . ■ ' 

D. H. Buck and Naunit Lai, Advocates, for Respondent No. 2 in G. A. No. 35 
and Nos. 2-4 in C. A. No. 36. , 

The Judgment of the Court was delivered by 
' ' • Vivian Bose, J. — These appeals arise out of petitions made to the Bombay High 

Court under Article 226 for writs of certiorari. 

The appellant is the manager of the Tata Mills Limited; which carries on 
business in the manufacture and sale of textile goods in Bombay and as such i^ res-- 
ponsible for the payment of wages under the Payment of Wages Act, 1936. 

The first respondent was the Authority under the Payment of Wages Act at 
tlxe times material to these appeals.' The sixth respondent is the present Autho- 
rity. The Authority is entrusted' tvith the.duty^ of deciding cases falling within 
tlie purview of the Act. i ' 

■ The second, third, fourth and fifth respondents are employees in the Mills. 
A dispute arose about a claim made by the operatives of the Mills for a bonus for 
the year 1948. This was referred to the Industrial Court at Bombay which made 
an award on April 23, 1949, and awarded a bonus equivalent to four and a half 
months’ ■wages subject to certain conditions of which only the sixth is material here. 
It runs as follows : 


* Civil Appeals Nos. 35 and 36 of 1954. 


igtii March, 1958. 

/ 
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“ Persons who are eligible for bonus but who are not in the service of the Mill on the date of the 
payment shall be paid in one -lump sum by the 30th November, 1949. In such cases, claims in writing 
should be made to the Manager of the Mill concerned.” 

Those operatives who made a claim before the date fixed above were duly 
paid but payment, was refused to the third respondent, who applied much later, 
on the ground that the condition subj'cct to which the award was made was not 
fulfilled. 

’ The third respondent thereupon made an application before the first res- 
pondent, the Authority imder the Payment of Wages Act. 

Similar claims were made by the second, fourth and fifth respondents for a 
bonus for the year 1949. The Industrial Comt awarded a bonus equal to two 
months’ wages and in the sixth condition put the date as December 31, 1950. 

By this time Labour Appellate Tribimals came into existence, so both sides 
filed appeals against the award to the Labour Appellate Tribunal of Bombay. The 
appeals failed and the award was upheld. 

After that, the matter followed the same pattern. Respondents 2, 4 and 5 
applied for their bonus after December 31, 1950. The Mills refused to pay and 
these respondents applied to the first respondent, the Authority under the Pay- 
ment of Wages Act. 

The two sets of claims, that is to say, the claim of the third respondent for a 
bonxis for the year 1 948 and the claims of the second, fourth and fifth respondents 
for bonuses for the year 1949, were heard together. 

The appellant contested these applications on two grounds. He questioned 
the jurisdiction of the Authority to entertain the petitions made to it. He also 
contended that, in any event, as the condition subject to which the award was made,, 
namely, an application on or before November 30, 1949, was not fulfilled, the claim 
for .a bonus did not lie. 

The first respondent held that it had jurisdiction and, after hearing the parties 
on the merits, decreed the various claims. 

The appellant thereupon filed writ petitions in the High Court. They werc^ 
heard and dismissed by Coyajee, J. 

An appeal was then filed in the same High Court and heard by the Chief Justice 
and Bhagwati, J. They held that the questions raised were covered by an earlier 
decision of theirs in another case, dated March 1 1, 1952, and, following that decision 
dismissed the appeals without hearing further arguments, as counsel on both sides 
agreed thkt the matter was covered by the earlier decision. 

The appellant then applied for a certificate for leave to appeal here. This 
was granted by Chagla, C.J., and Dixit, J., on February s, 1953. 

The first question that we have to decide is whether the first respondent had 
jurisdiction to entertain the petition made to him as the Authority under the Pay- 
ment of Wages Act. This depends on whether these bonuses are “ wages ” within 
the meaning of the definition in section 2 (vi) of the Act. 

The scope of the Autliority’s jurisdiction is set out in section 15 of the Act. It 
is to hear and decide 

(i) all claims arising out of deduction from wages, and 
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(2) all claims regarding delay in the payment of wages. ■ 

Therefore, unless these bonuses are “.wages” within the meaning, of the Act, 
the Autliority will have no jurisdiction. > . ■ • • 

, The definition of “ wages ” in section '2 (»/) ' of the Act is long ahd complicated 
but leaving aside the clauses in it that are not material for our present purpose,’ 
it runs — , . , ; ■ • , , r’ 

“ ‘ ^Vages ’ means all remuneration which would, if the terms of the contract of 

employment, express or, implied, were fulfilled,' be payable, whether conditionally upon regular at- 
tendance, good work or conduct or other behaviour of the person employed, or otherwise, to a person 
employed in respect of his employment or of work done in such employment, and includes any bonus 
or other additional remuneration of the nature aforesaid which would be So payable and any sum pay-' 
able to such person by reason of die termination of his employment, but dbes'not include;' . ; • 

and then' ‘five matters that are not included are set 'out. ’ ■ ' ■ 

; , ■ . , , ' . > ■ ■ .■ r, . 

Now consider this clause by clause. “ Wages means all remuneration Is 
bonus a remuneration? We think .it is. Remuneration is only a more formal 
version of “ payment ” and payment is a recompense for service rendered. , 

Now it js, true, that bonus in the abstract need not be for, , services rendered 
and in that sense need not be a remuneration ; for example,' there is a shareholder’s 
bonus in certain companies, and there is a life insurance bonus and so forth. But 
that is not the kind of bonus contemplated here because the kind of remimeration 
that the definition contemplates is one that is payable. , • 

“ in respect of his employment or of work done in such employment.” 

Therefore, the kind of bonus that this definition contemplates is one that is 
rernuneration for services rendered or. work done. Accordingly, it is a “remune- 
ration ” and as the definition includes all remimeration of a specified kind, we are 
of opinion that bonus of the kind contemplated, here falls within the clause that 
says it must be “ remuneration ”. 

Next comes a clause that limits tire kind of remuneration, for, though tire 
opening words are “ all remuneration ” the words that follow limit it to all re- 
muneration of the kind specified in the next clause, that is to remuneration 
• whicli would be payable if the terms of the contract of employment, express or implied, were 

fulfilled.” 

Now the question is whether the kind of bonus contemplated by this definition 
must be a bonus that is payable as a clause of the contract of employment. We think 
it is, and for this reason. 

If we equate “ bonus ” with “ remuneration ” the definition says clearly 
enough tliat the bonus must be such that it is payable “ if the terms of the contract 
-are fulfilled ”, that is to say, it will not be payablc'if the terms' are not fulfilled. 

Now, wc can understand a position where a statute declares that whenever 
the terms of the contract of emplo-yment are fulfilled the bonus shall be payable ; 
equally, wc can envisage a situation in which an employer engages to pay a bonus 
should the terms of the contract of employment be fulfilled, by a separate and in- 
dependent agreement tliat is not part of the contract of employment. In cither 
case, the matter could be said to fall within this part of the definition. But we can 
see no way in is’hicli a bonus can be said to be payable if and when the terms of the 
contract of cmplojancnt arc fulfilled outside these two cases (namely, legislation, 
-or a separate contract tltat is not part of the contract of employment), except when 
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abundant cauti'on. because the Federal Court decided' otherwise in 1949. ; In view 
of this amendment, and in view of the Federal Court’s decision, we do not feel j'usti- 
fied in taking a different, view, especially as we think the decision was right, 

■The learned Judges of the Bombay High Court tried to distinguish the Federal 
Court’s judgment on the ground that no bonus had been declared there and so 
there was no ascertained sum, but, as we have pointed out, tlie ratio of the decision 
covers the present case and, in any case, that is our view quite apart from their con- 
clusion. . 

' On this view, it is not 'necessary' to consider the other points that were argued 
because, if the definition of “ wages ” as it stood before the amendment, is not wide 
enough to include a bonus of the kind we have here, namely,' one payable under 
an award of an Industrial Coiurt, then, the Authority under the Payment of Wages 
Act had no jurisdiction to entertain the petitions made 'to it under section 15 of the 
Act. I j' 

The appeals are allowed with costs. The decisions of the learned High Court 
Judges are set aside and also the decrees of the. Authority under the Payment of 
Wages 'Act. There will be only one set of costs. ' ' 

.1 " ' ■ — : ' . ! ' ' Appeals allowed. 

SUPREME COURT OF INDIA. ' ' 

' ' [Criminal ‘Appellate Jurisdiction.] 

Present N, H. Bhagwati, T. L. "Venkatarama Aiyar, 'S. K. Das, 
A. K. Sarkar and "Vivian Bose, JJ. 

State of Bihar . . Appellant* 

v. 

Basawan Singh . ^ ^ .. Respondent. 

Evidence — Testimony of interested or partisan witnesses — Magistrates employed as police trap witnesses — 
Value of — Corroboration — Necessity, value and e-etent of- — {Case under section 161, Penal Code {XLVof i860)]. 

In a case under section 161, Penal Code (XLV of i860) the High Court ofPatn'a on appeal acquit- 
ted the accused on the mam ground that there'Was no independent witness to' support the testimony 
of the raiding party of two bribe-givers, two magistrates and a police officer ; the two other witnesses 
were simply search witnesses as to finding a marked crumpled note at tlie residence of the accused, 
tlie scene of the transaction. The State of Bihar filed an appeal under Article 136 of the Constitution 
by special leave of the Supreme Court. 

//eld : — The learned Judge of the High Court was in error in thinking that the decision in Pao 
Shiv Bahadur Singh v. State of Vindhya Pradesh, (1954) S.C.R. 1098 : (1954) S.C.J. 362, laid dosvn an 
inflexible rule that the evidence of ■witnesses of the raiding party being tainted must be discarded 
in the absence of any independent corroboration. The correct rule, is if any of the witnesses arc 
accomplices •who arc parliceps crimmis in respect of the actual crime charged, their evidence must be 
treated as die evidence of accomplice is treated ; if they are not accomplices but partisan or interested 
witnesses who are concerned in the success of the trap, their evidence must be tested by the appli- 
cation of diverse considerations which must vary from case to case and in a proper case, the court 
may even look for independent corroboration before convicting the accused person. If a magistrate 
puts himself in the position of a p,-irtisan or interested witness he cannot claim any higher status .and 
must be treated as any other interested witness. 

Pao Shiv Bahadur Singh v. State of Vindhya Pradesh, (1954) S.G.R. 1098 : (1954) S.G.J. 362, Gons- 
tnied and case-lasv referred. 

The nature and extent of corroboration, when it is not considered safe to dispense isith it, 
need not be direct evidence tliat the accused committed the crime; it is sufficient even though it is 
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merely circumstantial evidence of his connection with the crime. Rameshwar v. The State of Rajasthan, 
AI.R. 1954 S.G. 20, reaffirmed. 

In the instant^case the High Court accepted the testimony of the wtnesses of the raiding party 
as to essential parts of the prosecution case and in particular, their evidence to die effect that 9 ini- 
tialled notes of Rs. 10 each were found in tlie possession of the respondent ; this finding which tanta- 
mounts to accepting the prosecution case militates against the latter observation that in the absence 
of independent corroboration the testimony of the raiding party cannot be accepted. 

On the question of independent corroboration in tlie instant case two search ivitnesses, P.Ws. 4 
and 5, are independent ivitnesses and they found one crumpled initialled note (noted in the statements 
of the unwilling bribe-givers at the south-western comer of the verandah where the respondent when 
seized by the raidingjparty tried to throw away the notes (according to die evidence of the magis- 
.trates). This evidence of the search-ivitnesses does provide independent corroboradon in a material 
particular to the testimony of the raiding party. 

Appeal by Special Leave from the Judgment and Order, dated the 13th Jan- 
uary, 1955, of the Patna High Court in Criminal Appeal No. 339 of 1953, arising 
•out of the Judgment and Order, dated the 22nd May, 1953, of the Court of the Special 
Judge at Gaya in Special Case No. 3 of 1952. 

C. K. Daphtary, Solicitor-General of India [A. K. Dutta and S. P. Verma, Ad- 
vocates with^him), for Appellant. 

H. J. Umrigar and Ratnaparkhi, A. G., Advocates, for Respondent. 

The Judgment of the Court was delivered by 

S. K. Das, J . — ^This appeal by Special Leave has been brought by the State of 
Tihar from the judgment and order of a learned single Judge of the High Court 
of Patna, dated January 13, 1955, by which the learned Judge set aside the con- 
viction and sentence passed against the present respondent Basawan Singh and 
acquitted him of a charge under section i6r, Indian Penal Code, on which charge 
he had been convicted by the learned Special Judge of Gaya, by his judgment and 
■order, dated May 22, 1953. 

It is necessary to state here^very briefly the salient facts of the prosecution case. 
'One Bhagwan Das (prosecution witness No. 7) had a ration-shop at a short distance 
from police-station, Arwal, in die district of Gaya. One of the persons entided to 
receive rationed articles from the said shop was Mahabir Prasad (prosecution ivit- 
nessNo. 10), who was a brother of a businessman named Parmeshwar Prasad (pro- 
secution ivitness No. 1 1) . Mahabir Prasad held a ration-card for ten units, and on 
'October 4, 1951,116 purchased five maunds of wheat on the strength of his ration- 
■ card from the shop of Bhagtvan Das. A cash memo was issued for the purpose, 
and the sale ivas entered in the register of the shop. Mahabir Prasad carried the 
wheat in four bags on two ponies. He himself went ahead on a cycle and the ponies 
followed liim. A gendeman named Ram Singhasan Singh, stated to be the 
Secretaiy' of Arwal Thana Congress Committee, sent an information to die police 
station to the effect that Bhagwan Das had sold the wheat in what was called the 
“ black-market ”. On receipt of this information, Basawan Singh, who is res- 
pondent before us and -who was at that time Sub-inspector of Police attached to 
the said police-station, instituted a case under section 7 of the Essential Supplies 
(Temporatyf Powers) Act, 1946, against Bhagwan Das and Mahabir Prasad. He 
seized the ivheat tvhich ivas being carried on the two ponies, went to the shop of 
Bhagwan Das and questioned him about the transaction. Bhagwan Das denied 
the charge of black-marketing and alleged diat the transaction was bona fide sale 
•on the strength and authority of a ration-card. He showed the duplicate copy of 
s c J — no 
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the cash-memo and the entry in the sale register to the respondent. The respondent 
then checked the stock of wheat in the shop of Bhagwan Das and found the stock 
tallied with the relevant entry in the stock register. In the meantime Mahabir 
Prasad who had been sent for also came to the shop witlihis cash-memo and ration- 
card. These were shown to tire respondent who, however, arrested both Bhagwan 
Das and Mahabir Prasad and took them to the police station. It was alleged that 
at the police station the respondent demanded Rs. 500 as a bribe from Mahabir 
Prasad. Mahabir Prasad could not pay the amount, but said that he would con- 
sult his brother Parmeshwar Prasad and the latter would come and pay to the res- 
pondent whatever sum was thought necessary. Both Bhagwan Das and Mahabir 
Prasad were then released on bail. On the next day, Bhagwan Das was called to 
the police station and a bribe of Rs. 500 was demanded from him also. It was 
alleged that the respondent told Bhagwan Das that if he did not pay the amount, 
the respondent would harass him ; but if Bhagwan Das paid the amount, the res- 
pondent would submit a final report and no case would be started against him. 
Bhagwan Das expressed his inability to pay such a big amount and it was alleged 
that ultimately the amoimt was reduced to Rs. 300. Bhagwan Das, however, did 
not pay it for some time, and tire prosecution case was that the respondent took 
wheat from the shop of Bhagwan Das, without payment of any price, between the 
date October 26, 195I} and November 30, 1951 ; in this way, seven maunds and 
ten seers of wheat, it was alleged were taken by the respondent from the shop of 
Bhagwan Das, though the sales were noted in the sale register in the names of 
various persons. On December i, 1951, the respondent, it was stated, agreed to 
accept Rs. 50 from Bhagwan Das in addition to the wheat already taken by him, 
in full satisfaction of the demand of Rs. 300. 

When Bhagwan Das found that he had no other alternative but to pay the 
amount demanded by the respondent, he decided to approach the Anti-Corruption 
Department of the Government of Bihar. One S. P. Mukherji, Deputy Secretary 
to the Government of Bihar, was then in charge of the Department. Bhagwmn 
Das met Mukherji on two dates, December 3, 1951 and December 5, 1951, and 
filed a written petition to him. Mukheiji sent for his Deputy Superintendent of 
Police, a gentleman named Dharnidhar Misra, who was also attached to the Anti- 
Corruption Department. Bhag^van Das produced before Mukherji five Govern- 
ment currency notes of Rs. 10 each, the numbers of which were noted in his written 
petition. Mukherji put his intials on these two notes and then returned them tO’ 
Bhagwan Das. Mukherji then requested the District Magistrate of Patna to depute 
a first class Magistrate, and one Rudra Dev Sahai was so deputed. It was settled 
that on December 8, 1951, at about ‘7 p.m. the bribe money in the shape of the ini- 
tialled notes would be paid to the respondent, and it was arranged that Bhagwan 
Das would meet the officers from Patna on the canal road from Patna to Arwal at 
some distance from the police station. Nothing, however, happened on December 
8 , 195I3 because the respondent was away from the police station. On tlic next 
day, that is December 9, 1951, the officers from Patna, namely Mukherji, Misra 
and Sahai, met Bhagwan Das at the appointed place at about 6-30 p. m. Bhagwan 
Das then told the officers that Parmeshwar Prasad had also arrived there for paying 
Rs 50 as bribe to the respondent for the release of the wheat which had been seized 
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and which was still at the police station. Parmeshwar Prasad was then brought 
to Mukerji at about 7-30 p.m. Muklierji questioned him and recorded his state- 
mentwhich was endorsed by the Magistrate, Rudra Dev Sahai. Parmeshwar Prasad 
then produced five notes of Rs. 10 each, the numbers of which were also noted in 
the statement. The notes were then initialled by Mukherji. After this, the party 
went to the police station. The officers who had dressed themselves as ordinary 
villagers and posed to be relatives of Bhagwan Das squatted on the ground a few 
feet away from the verandah of the quarters which the, respondent occupied, and 
Bhagwan Das and Parmeswar Prasad stood on the steps of the verandah where 
the respondent met them. Leaving out details, which are not necessary for our 
purpose, what happened then was this. Bhagwan Das paid Rs. 50 in currency 
notes which the respondent took in his left hand. Parmeshwar Prasad also paid 
his amount in notes to the respondent. The officers were then called. The Magis- 
trate and the Deputy Superintendent of Police disclosed their identity, and the 
Deputy Superintendent told the respondent that he had received a bribe. The 
respondent tried to throw away the currency notes, but the Deputy Supreintendent 
of Police caught hold of his left palm and the Magistrate caught hold of his right 
hand. There was a scuffle, and the respondent was brought down from the 
verandah and was taken to an open place south-west of the Police station. Nine 
currency notes were foimd in the hand of the respondent and they tallied with the 
numbers noted down earlier. One currency note was not found till a search was 
made by means of a petromax lantern in the presence of two search witnesses, Ganesh 
Prasad (prosecution witness No. 5) andjanki Sao (prosecution witness No. 4). The 
search was made at about 9 p.m. and the missing note was found in a crumpled 
condition in the south-western corner of the verandah. A report of the whole inci- 
dent was then prepared by the Deputy Superintendent of Police and handed over to 
the officer in charge of Arwal police station. The case was then investigated into 
by another Deputy Superintendent of Police one Hasan of Aurangabad. After 
completion of investigation the Deputy Inspector-General of Police, G.I.D., accord- 
ed sanction to the prosecution of the respondent on April i, 1952. Thereafter, the 
respondent was tried by the Special Judge of Gaya who, by his judgment and order 
dated May 22, 1953, foimd the respondent guilty of the offence under section 161, 
Indian Penal Code, and sentenced him to rigorous imprisonment for one year only. 

It may be here stated that the defence of the respondent was that in the case 
against Bhagwan Das and Mahabir Prasad, he has submitted a final report on Octo- 
ber 8, 1951, to the effect that there was a mistake' of fact with regard to the allegation 
of blackmarketing and that the case should be entered as false — “mistake of fact”. 
This reportwas supported by the Inspector of Police, Jehanabad, and accepted by 
the Sub-divisional Magistrate on October ig, 1951. The respondent denied that he 
ever demanded any bribe from cither of the two aforesaid persons or that he had 
accepted as a bribe ten currency notes from Bhagwan Das and Parmeslnvar Prasad 
on December 9, 1951 . It was suggested that the officers did not actually see what 
had happened on the steps of the verandah and were deluded into thinking tliat 
nine currency notes were recovered from him and, with regard to the crumpled note 
found on the verandah, it was suggested that Bhagwan Das might have planted it 
when he bowed down before the respondent. . ’ . 
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The learned Special Judge accepted the prosecution evidence as trustworthy 
-and rejected the defence as unworthy of credence. 

Against his conviction the respondent filed an appeal to the High Court and the 
learned single Judge, who heard the appeal, acquitted the respondent on the main 
ground that there was no independent witness to support the testimony of “ the 
raiding party” consisting of the two bribe-givers, Bhagwan Das and Parmeshwar 
Prasad, and the two Magistrates and the police officer, namely, Mukherji, Sahai and 
Misra. The learned Judge referred to the decision of this Court in Rao Shiv Bahadur 
Singh V. State of Vindhya Pradesh^, and he expressed the view that that decision laid 
down an invariable rule that in cases of this nature the testimony of those witnesses 
aVho form what is called the “raiding Party” must be discarded, unless that testimony 
is corroborated by independent witnesses. He then posed the question if there were 
any independent witnesses in the present case, and observed : — 

“ There are no independent witnesses on the transaction itself. It was submitted, however, 
that there are search witnesses and they are independent ; indeed they are. But they have proved 
nothing except this that at quarters of the appellant a ten-rupee note crushed was found and a few 
other articles. They did norprove the transaction nor they were present at the time of the occurrence 
itself. The prosecution case depends for all practical purposes on the evidence of the witnesses who 
.are members of the raiding party.” 

The principal question which fall for decision in this appeal are : (i) whether 
the learned Judge is right in his view that the decision in Rao Shiv Bahadur SinglP, 
lays down any universal or inflexible rule that the testimony of witnesses who form 
the raiding party must be discarded, unless corroborated by independent witnesses ; 
(2) if not, what is the correct rule with regard to such testimony in cases of this nature; 
and (3) whether the learned Judge is right in his view that there is no independent 
corroboration of the testimony of the witnesses of the raiding party in the present 
case. But before we consider these three questions, it is advisable to dispose of the 
findings of fact which have been affirmed on appeal or arrived at by the learned 
Judge. In his judgment the learned Judge has observed : 

“ The first point to be determined in this case is whether Bhagwan Das was in fact, arrested in 
connection with the case under the Essential Supplies (Temporary Powers) Act. That has been well 
proved and it has not been challenged. It is also established that the appellant did arrest Bliagvvan 
Das as well as Mahabir Prasad and that on that very day Bhagwan Das was released. It is also well 
established that Bhagwan Das had gone to Mr. Mukherji at Patna and related an incident and as 
a result of that a trap was laid and on the alleged date of occurrence the three ofiicers, namely, Mr- 
Mukherji, Mr. Sahai and Mr. Misra, had gone to the Arwal police station followed by tlie Gorklia 
Police. It is also well established that the appellant on the date of occurrence was in his quarters 
and that it is also established beyond doubt that Bhagivan Das and Parmeshwar were with the appel- 
lant in his quarters that evening. It is also established that the three ofiicers were just near tlie quarters 
of the appellant and they were dressed in dhotis, kurtas, etc., like “dehaties ”. It is further established 
that the appellant was caught by Mr. Misra and Mr. Sahai and in his possession were found the nine 
notes of Rs. 10 each and that it was established tliatonc Rs. 10 note was found in the verandah of tlie - 
quarters. It is, therefore, not necessary to discuss the evidence on these points, because, as I have 
said, these facts are well established and admitted before me in the course of the argument.” 

It is fairly obvious from tlie observations quoted above that the learned Judge 
accepted the testimony of the witnesses of the raiding party as to the essential parts 
of tlie prosecution case and in particular, their evidence to the effect that nine ini- 


1 * (1954) S.G.J. 362 : (1954) S.G.R. logS: A.I.R. 1954 S.G. 322. 
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tialled notes of Rs. 10 each were found in the possession of the respondent ; this find- 
ing which is tantamount to accepting the prosecution case as correct militates against 
his later observation tliat in the absence of independent corroboration, he caimot 
accept the testimony of the witnesses of the raiding party. We say this without 
meaning any disrespect, but the learned Judge perhaps thought that , the witnesses 
of the raiding party were intrinsically trustvv'orthy and gave true evidence, yet he 
based his order of acquittal on what he thought was the effect of the decision in 
Rao Shiv Bahadur Singh^, namely, the adoption of an inflexible rule, in the words of the 
learned Judge, 

“ that the evidence of the raiding party is necessarily tainted and on their evi- 

dence alone, it would be difficult to carry the guilt home ” 

to the respondent. In two respects on questions of fact, the learned Judge expressed 
a view different from that of the trial Court : first, with regard to the motive or 
reason for the bribe and secondly, with regard to the purchase of 7 maunds 10 seers 
of wheat, without payment, between the dates October 26, 1951 to November 30, 
1951. As to motive, the learned Judge referred to the circumstance that the res- 
pondent had already submitted a final report on October 8, 1951, which was accep- 
ted by the Sub-divisional Magistrate on October 19, and, therefore, there was no case 
pending against Bhagwan Das and Mahabir Prasad and the motive for the bribe 
could not be what was alleged by the prosecution. The learned Judge then indulged 
in a highly speculative finding to the effect that the 

“ possession of the nine notes can be reasonably explained by the fact that his (the present 
respondent’s) advice was sought for a land dispute between the relations ” 

(meaning thereby the two Magistrates and the Deputy Superintendent of Police who 
posed as relations of Bhagwan Das). This line of reasoning adopted by the learned 
Judge completely overlooks certain salient facts and circumstances on which the 
trial Court had relied. The trial Court had found, on the evidence given in the 
case, that Bhagwan Das had no information that the case against him had ended 
in final report; besides the wheat seized had not been released and Mahabir Prasad 
naturally wanted the wheat back. Then, again, there was nothing to prevent the 
respondent from demanding a bribe even after the submission of a final report, 
saying that he would otherwise harass Bhagwan Das and Mahabir Prasad, and, 
lastly, it was nobody’s case, nor was there any evidence in support of it, that the 
nine notes were accepted by the respondent for giving legal advice in a land dispute. 
The suggestion of a land dispute was made to allay any suspicion as to the presence 
of Muklierji, Sahai and Misra, who were dressed as ordinary villagers; none of the 
witnesses said tliat tlie nine notes were paid for advice in connection with a land dis- 
pute. The respondent himself did not suggest that he had accepted nine notes for 
giving legal advice ; his case was that no notes were found on him. In this state of 
the evidence tlie learned Judge was clearly in error in holding that the motive for tlie 
bribe was sometliing other than what was alleged by the prosecution. His finding 
on tliis point is based on no evidence and is mere speculation. 

As to the 7 maunds and 10 seers ofw'heat, the learned Judge found that the prose- 
cution had not satisfactorily proved that the respondent tvas supplied with wheat 
tvithout pa)Tncnt. The trial Court pointed out, however, tliat at least two of the 
entries in the sale register of Bhagwan Das (Exhibits lo/io and i i/i 1) stood in the 


** (* 954 ) S.C.J. 362: (1954) S.C.R. 1098: A.I.R. J954 S.C. 322. 
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name of the respondent, and it was not the respondent’s case that he had paid for 
the wheat referred to in the two entries. Whatever be the correct finding with 
regard to the sale or supply of these 7 maunds and 10 seers of wheat, we agree 
with the trial Court that the prosecution case is not essentially or vitally dependent 
on the sale or supply of 7 maunds 10 seers of wheat free of cost to the respondent. 
The charge against the respondent is the acceptance of Rs. 100 as a bribe from 
Bhagwan Das and Parmeshwar Prasad on December 9, 1951. That charge does 
not necessarily depend upon the truth or otherwise of the supply of 7 maUnds and 
10 seers of wheat between certain earlier dates. 

Having dealt with the findings of fact, we proceed now to consider the principal 
questions which arise in this appeal. We take first the decision in Rao Shiv Bahadur 
Singh'^. It is not necessary to recapitulate all the facts of that case ; it is sufficient 
to state that in the trap that was laid in that case, the most important witness 
was one Nagindas who offered the sum of Rs. 25,000, and the two important 
witnesses of the raiding party were Pandit Dhanraj, Superintendent, Special Police 
Establishment, Delhi, and Shanti Lai Ahuja, Additional District Magistrate, Delhi. 
Nagindas, who was acting on behalf of his master Sir Chinubhai did not have the 
money to offer as a bribe, and the money was provided by the police authorities 
— ^which money was offered by Nagindas in that case. The first point for consider- 
ation in the case was whether Nagindas and one Pannalal, who was also a servant 
of Sir Chinubhai and who accompanied Nagindas, were accomplices and, therefore, 
their evidence should be treated on that basis. This was answered in the negative, 
on the ground that neither of them was a willing party to the giving of the bribe and, 
therefore, they did not have the necessary criminal intent to be treated as abettors 
or accomplices. This brings out the first distinction which has to be made : the 
distinction between a witness who is an accomplice and one who is not. How the 
evidence of an accomplice is to be treated is no longer open to any doubt ; the matter 
has been dealt with in a large number of decisions, and as was observed by this 
Court in Rameshwar v. The State of Rajasthan^, the rule laid down in King v. Baskerville^, 
with regard to the admissibility of the uncorroborated evidence of an accomplice 
is also the law in India. The rule is that such evidence is admissible in law ; but 
it has long been a rule of practice, which has virtually become equivalent to a rule 
of law, that the Judge must warn the jury of the danger of convicting a prisoner on 
the uncorroborated testimony of an accomplice. In Rameshwar’s Case", it was 
pointed out : 

“ The only clarification necessary for purposes of this country is where this class of offence is 
sometimes tried by a Judge wthout the aid of a jury. In these cases it is necessary that tlie Judge 
should give some indication in his judgment tliat he has had this rule of caution in mind and should 
proceed to give reasons for considering it unnecessary to require corroboration on the facts of the 
particular case before him and show why he considers it safe to convict without corroboration in that 
particular case.” 

If the witnesses are not accomplices, what then is their position ? In Rao Shiv 
Bahadur Singids case'^ it was observed, with regard to Nagindas and Pannalal, that 
they were partisan witnesses who were out to entrap the appellant in that case, and 
it was further observed : 

1. (1954) S.G.J. 362 : (1954) S.G.R. 1098: (J952) S.G.R. 377, 385. 

A.I.R. 1954 S.G. 322. 3* L. R. (1916) 2 K. B. 658. 

2. {1952) S.G.J. 46 : (1952) I -M.L.J. 440 : . . . 
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“ A perusal of tlie evidence leaves in the mind tlie impression that they were 

not tvitn esses whose evidence could be taken at its face value.” 

We have taken the observations quoted above from a full report of the decision, as 
the authorised report does not contain the discussion with regard to evidence. It is 
thus clear that the decision did not lay down any universal or inflexible rule of rejec- 
tion even with regard to the evidence of witnesses who may be called partisan or 
interested witnesses. It is plain and obvious that no such rule can be laid down ; 
for the value of the testimony of a witness depends on diverse factors, such as, the 
character of the witness, to what extent and in what manner he is interested, how" 
he has fared in cross-examination, etc. There is no doubt that the testimony of 
■ partisan or interested witnesses must be scrutinised witli care and there may be 
cases, as in Rao Shiv Bahadur Singh’s case^, where the Court will as a matter of pru- 
dence look for independent corroboration. It is wrong, however, to deduce from 
that decision any universal or inflexible rule that the evidence of the witnesses of the 
raiding party must be discarded, unless independent corroboration is available. 

With regard to the other two witnesses. Pandit Dhanraj and Shanti Lai Ahuja, 
it was observed that the former was a willing tool in the hands of Nagindas, and the 
latter reduced himself to the position of a police witness ; therefore, their evidence 

“ was not such as to inspire confidence in the mind of the Court ”. 

Here again no universal or inflexible rule is being laid down. It should be noticed 
that in Rao Shiv Bahadur Singh’s casc'^, the police authorities provided the money, 
and that was taken into consideration in assessing the value of the testimony of 
Pandit Dhanraj and Shantilal Aliuja. In the case before us, no such considera- 
tion arises, because the money was provided by Bhagwan Das and Parmeshwar 
Prasad, and the officers went there to see what happened. We must make it 
clear that we do not wish it to be understood that we are deciding in this case that if 
the money offe ed as a bribe is provided by somebody other than the bribe-giver, it 
makes a distinction in principle. That question does not arise for decision here. 
All that we say and have said so far is that in assessing the value of tlie testimony 
of a witness, diverse factors must arise for consideration and the comparative im- 
portance of this or that factor must depend on the facts or circumstances of each case; 
No standard higher or stricter than this can be laid down, or was laid down in Rao 
Shiv Bahadur Singh’s decision^. 

We must advert here to two other aspects of tliat decision. It was observed 
there in clear and emphatic words that it is the duty of the police authorities to 
prevent crimes being committed ; but it is no part of their business to provide the 
instruments of the offence. With these observations we are in agreement. In 
Brannon v. Peek-, a police officer went inside a public house and made a bet on a 
horse, which act amounted to an offence. The motive in making that bet was 
to detect the offence under tlie Street Betting Act, 1906, which was being committed 
by the accused person in that case. In these circumstances, Goddard, G. J. made 
the following observations ; — 

“ I hope die day is far distant, when it \«11 become a common practice in this country for police 
officers to be told to commit an offence themselves for the purpose of getting evidence against some 
one”. 

r— — - 

V (1954) S.G J. 362 : (1954) S.G.R. 1038 : 2. (J947) 2 All. E.R. 572. 

A.I.R. 1Q54 S.C. 322. 
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We also express the same hope for our country, but must hasten to add that in the 
case before us no offence was committed by any of the three officers, Mukherji, 
Sahai and Misra, in order to get evidence against the respondent. This point was 
again emphasised in a later decision of this Court in Ramjanam Singh v. The State of 
Bihar'^. It was therein observed : 

“ The very best of men have moments of weakness and temptation, and even the worst, times 
when they repent of an evil thought and are given an inner strength to set Satan behind them ; and 
if they do, whether it is because of caution, or because of their better instincts, or because some other 
has shown them either the futility or the wckedness of wrongdoing, it behoves society and the State 
to protect them and help them in their good resolve ; not to place further temptation in their way 
and start afresh a train of criminal thought which had been finally set aside. This is the type of 
case to which the strictures of this Court in Shin Bahadur Singh v. State of Vtndhya Pradesh", apply.” 

The other aspect of the decv&ion in Rao Shiv Bahadur Singh's case^,{% the emfioy 
ment of Magistrates as witnesses of police traps. Here again, we are in full agree- 
ment with the view that the independence and impartiality of the judiciary requires 
that Magistrates whose normal function is judicial should not be relegated to the 
position of partisan witnesses and 

“ required to depose to matters transacted by them in their official capacity unregulated by 
any statutory rules of procedure or conduct whatever ”. 

At the same time it is necessary to make some distinctions. In a large part of 
the country now, the directive principle laid down in Article 50 of the Constitution 
has been implemented, and there has been a separation of the judiciary from the 
executive. The principles on which the employment of Magistrates as witnesses 
of police traps has been condemned have hardly any application where the Magis- 
trates concerned are executive Magistrates who perform no judicial functions or 
where the officers concerned are officers of the Anti-Corruption Department whose 
duty it is to detect offences of corruption. In the case before us, Mukherji and 
Misra belonged to such a department. Moreover, however inexpedient it may be to 
employ Magistrates as trap witnesses, their evidence has to be judged by the same 
standard as the evidence of other partisan or interested witnesses, and the inexpediency 
of employing Magistrates as trap witnesses cannot be exalted into an inflexible rule of 
total rejection of their evidence, in the absence of independent corroboration. The 
learned Solicitor-General referred in the course of his arguments to the difficulty or 
detecting corruption cases and of securing conviction in such cases. We do not 
think that such a consideration should influence the mind of a Judge. Whatever 
be the difficulties, admissible evidence given in a case must be judged on its own 
merits, with due regard to all the circumstances of the case. 

In some of the cases which have been cited at the bar a distinction has been 
drawn between two kinds of ‘traps’ — legitimate and illegitimate — as In re M. S. 
Mohiddin^, and in some other cases a distinction has been made between tainted 
evidence of an accomplice and interested testimony of a partisan witness and it has 
been said that the degree of corroboration necessarj' is higher in respect of tainted 
evidence than for partisan evidence (see RarnGhand Tolaram Khatti v. The State^). Wc 
think that for deciding the questions before us, such distinctions arc somewhat arti- 
ficial, and in the matter of assessment of the value of evidence and the degree of corro- 
<- — ‘ 

1. A.I.R. 1956 S.G. 643, 651. 

2. (1954) S.G.J. 362 : (1954) S.G.R. J098 : 

A.I.R. 1954 S.G. 322. 


3. (1952) Gr. L.J. 1245. 

4. A.I.R. 1956 Bom. 287. 
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bpration necessary to inspire confidence, no rigid formula can or should be laid 
down. 

For the aforesaid reasons, we think that the learned Judge of the High Court 
did not correctly appreciate the effect of the decision in Rao Shiv Bahadur Singles case'^, 
and he was in error in thinking that that decision laid down any inflexible rule that 
the evidence of the witnesses of the raiding party must be discarded in the absence 
of any independent corroboration. The correct rule is this ; if any of the witnesses 
are accomplices who are particeps criminis in respect of the actual crime charged, 
their evidence must be treated as the evidence of accomplices is treated ; if they 
are not accomplices but are partisan or interested witnesses, who are concerned in the 
success of the trap, their evidence must be tested in the same way as otlrer interested 
evidence is tested by the application of diverse considerations which must vary from 
case to case, and in a proper case, the Court may even look for independent corrobo- 
ration before convicting the accused person. If a Magistrate puts himself in tire 
position of a partisan or interested witnes'^, he cannot claim any higher status and 
must be treated as any other interested witness. 

This brings us to the last question : If in the present case, is there any inde- 
pendent corroboration ? We have pointed out that the two search witnesses Janki 
Sao and Ganesh Prasad (prosecution witnesses 4 and 5) were independent witnesses, 
who had nothing to do with the raiding party. They found one crumpled ten-rupee 
note, one of the series initialled by Mukherji and the numbers of which were noted 
in the statements of Bhagwan Das and Parmeshtvar Prasad, at the south-western 
corner of the verandah, where the respondent tvhen seized by the raiding party 
tried to throw away the notes.- In our view, the evidence of the two search tvit- 
nesses does provide independent corroboration, in a material particular, to tlie 
testimony of the raiding party. The crumpled note, one of the series testified to by 
the raiding party, could not come of itself to the verandah; it could be found where 
it was actually found only if the testimony of the raiding party tvas true. The learned 
Judge said that the search witnesses came later and did not see the actual transaction, 
that is, the giving and taking of the bribe. That is correct; but independent corro- 
boration does not mean that every detail of what the witnesses of the raiding party- 
have said must be corroborated by independent witnesses. As was observed by 
Lord Reading in Baskervillds case", even in respect of tire evidence of an accomplice, 
all that is required is that there must be 

“ some additional evidence rendering it probable that the stor>- of tlie accomplice is true and. 
that it is reasonably safe to act upon it,” 

In Rameshwar v. The State of Rajasthan^, to which rve have referred in an earlier 
paragraph, the nature and extent of corroboration required, when it is not consi- 
dered safe to dispense with it , have been clearly explained and it is merely necessary 
to reiterate that corroboration need not be direct evidence tlrat the accused com- 
mitted the crime; it is sufficient even though it is merely' circumstantial evidence 
of his connection wdth tire crime. 


(1954-) S.G.J. 36a ; (1954) S.e.R. 1098. 3. (195a) S.C.J. 46 : (195a) i M.L.J. 440 1 

a. L.R. (1916) a K.B. 658. (*952) S.C.R. 377, 385. 

SCI— III 
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Wliile referring to the findings of fact we have pointed out that the learned 
Judge himself accepted as correct the prosecution case in its essential parts. There is 
in our opinion no difficulty in accepting the testimony of the raiding party in this 
case, supported as it is by the independent testimony of the two search witnesses. 

Learned counsel for the respondent has urged before us, as a last resort, that 
we should not exercise the extraordinary jurisdiction vested in this Court by Article 
1 36, in a case of acquittal by the High Court, unless exceptional or special circum- 
stances are shown to exist or substantial and grave injustice has been done. He has 
drawn attention to our decision in The State Government, Madhya Pradesh v. Ramakrishna 
Ganpatrao Limsey and others'^. In this case, the learned Judge accepted as correct all 
the essential facts constituting the offence with which the respondent was charged, 
but he passed an order of acquittal on a misconception as to the effect of a decision 
of this Court. We have no doubt whatsoever that this is a fit case for the exercise 
of our jurisdiction under Article 136 of the Constitution. 

In view of the findings of fact arrived at by the learned Judge, the only reason- 
able conclusion is that the respondent is guilty of the offence with which he was 
charged and the order of acquittal is clearly erroneous. A point about tlie validity 
of the order sanctioning prosecution of the respondent was urged before the learned 
Special Judge, who held that the sanction was in order. This point was not dealt 
with in the High Court. But learned counsel for the respondent has frankly con- 
ceded before us that he cannot successfully nrge that point here. It is, therefore, 
unnecessary to remand the appeal for a further hearing on merits. 

The result, therefore, is that this appeal is allowed. The Judgment and Order 
of the learned single Judge of the High Court of Patna, dated January 13, 1955, 
are set aside ; the respondent is convicted of the offence under section 161, Indian 
Penal Code, and sentenced to rigorous imprisonment for one year, namely, the 
same sentence as was passed by the learned Special Judge of Gaya. The respondent 
must now surrender to serve out his sentence. 

Appeal allowed : Respondent convicted 

' of offence under section 16 1, Penal Code. 

SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — N. H. Bhagwati, J. L. Kapur and P. B. Gajendragadkar, JJ. 
Keshavlal Lallubhai Patel and others . . Appellants* 

V. 

Lalbhai Trikumlal Mills, Ltd. . . Respondents. 

Contract Act {IX of 1872), sections 63 and 29 — Contracts — Extension of time for performance — Requisites 
and proof— Extension “till the normal state of affairs recurs ” — Clause vague and meaning uncertain — Void 
under section 29. 

Civil Procedure Code {V of 1908), Order rule 2 and Evidence Act (/ of 1872), section 93 — Agreement for 
extension of time for dcliiery — Plea of void for vagueness and uncertainly as to period — Raising for the first time 
in appeal — Permissibility — Extrinsic evidence, admissibility of. 

The true legal position in regard to extension of time for performance of a contract is quite clear 
under section 63 of the Contract Act (IX of 1872). Evcr>’ promisee may extend time for tht 
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performance of the contract. Both the buyer and seller must agree to extend time for the delivery 
of the goods. It would not be open to the promisee by his unilateral act to extend the time of his 
own accord and for his benefit. The agreement to extend time need not be in siting ; it may be 
proved by oral evidence and by evidence of conduct in some cases. No hard and fast rule about 
the requirements of proof can be laid do\vn. Naturally it would be a question of fact to be decided 
in each case. 

In the instant case having regard to the probabilities of the case, the conductof parties at the rele- 
vant time and tire oral evidence about the acceptance of the respondant’s proposal in his letter for 
extension of time it should be held that it was accepted by the appellant. That is not decisive of the 
■dispute. The question remains whether the agreement between tlie parties about the extension of 
time suffers from the infirmity of uncertainty and vagueness. The respondent’s letter proposed the 
time to be automatically extended ‘ . . . and till the normal state of affairs recurs ’. Even taking 
the ‘ normal state of affairs ’ as the normal working of the mills, it is still vague and uncertain. 
Several factors such as full complement of workman, requisite raw material and coal in sufficient 
quantities besides many others may be necessary to make- the working normal. Unless all the 
•constituent elements of the normal working of the mills are definitely and specifically agreed upon, 
the general expression used cannot be construed as showing anything definite and certain. Accept- 
ance of the proposal made in such vague and indefinite terms cannot make it enforceable as the 
period of extension intended is not possible of being definitely ascertained. The agreement for 
extension must be held vague and uncertain and as such void under section 29 of the Contract Act. 

The plea of vagueness and uncertainty as to the agreement for extension, no doubt was not 
raised in tire pleadings or even in the memorandum of appeal to the High Court. It cannot be said 
it was not open to the High Court to allow such a plea to be raised for the first time in appeal. After 
all, the plea raised is a plea of law based solely on the contruction of the letter, the sole basis for making 
the extension and so it was competent to the appeal Court to allow it under Order 41, rule 2 of the 
Civil Procedure Code (V of 1908). If on a fair construction, the condition mentioned in fhe document 
(letter) is held to be vague and uncertain no evidence can be admitted to remove the said vagueness 
and uncertainty. The provisions of section 93 of the Evidence Act (I of 1872) are clear on the point ; 
it is the language of the document alone that will decide the question and it would not be open to the 
parties or the Court to attempt to remove the vagueness by relying upon any extrinsic evidence. 
Such an attempt would really mean the making of a new contracts between the parties. 

Appeal from the Judgment and Decree, dated the 17 th April, 1 950, of the Bom- 
bay High Court in Appeal No. 642 of 1949, arising out of the Judgment and Decree, 
dated the 30th July, 1949, of the Court of Civil Judge, Senior Division, Ahmedabad, 
in Suit No. 10 of 1946. 

Purshottam Tricumdas, Senior Advocate (M. H. Chhatarpati and S. S. Shukla, 
Advocates, with him), for Appellants. 

H. J\f. Sanyal, Additional Solicitor-General of India (/. Shroff, Advocate, 
with him), for Respondents. 

The Judgment of the Court was delivered by 

Gajendragadkar, J. — This is an appeal by the plaintiffs against the decree passed 
by the High Court of Bombay dismissing tlreir suit to recover from tlie defendant 

1j 52)334"S‘9 as damages for breach of contract for non-delivery of certain 
cotton goods. The plaintiff’s claim bad been decreed by the trial Court but on 
appeal it has been dismissed. 

The appellants arc tlie parPiers of Messrs. K. B. Navinchandra & Co. This 
partnership had placed an order with the respondent for 25 1 bales of printed 
•chints on or about July 4, 1942, and the said order had been accepted by the 
respondent by its letters, dated July ii and July 20, 1942. The delivery period for 
the said goods was fixed for the months of September and October, 1942. Another 
■order was placed by tite appellants ^vitll the respondent for 31 bales of printed chints 
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on July 24, 1942, and this order was accepted by the respondent on July 25, 1942.. 
The delivery of these goods was to be given in the month of October, 1942. 

On August 9, 1942, the workers in the respondent mills went on strike in sym- 
pathy with the Quit-India movement which had then commenced. In consequence, 
the respondent wrote to the appellants’ firm on August 15, 1942 and stated that, in 
view of the strike and the political situation, the delivery time of all the pending 
contracts should be automatically understood as extended for the period the 
working of the mills was stopped and until the normal state of affairs recurred. The 
strike came to an end and the mills resumed working on November 22, 1942. On 
December 5, 1942, Jasubhai, who was then in charge of the management of the mills 
was approached by the appellants Keshavlal and Ratilal for obtaining delivery off 
the goods. He, however, told them that the appellants’ contracts were void and so 
no delivery could be claimed or given. On December 6, 1942, the said Jasubhai 
wrote to the appellants informing them that their contracts were not binding on the 
mills as they were null and void. It may be mentioned at this stage that, when the 
contracts were made between the appellants and the respondent, Chinubhai Lalbhai 
was in charge of the managing agency of the mills. Subsequently, on September 18, 
1942, as a result of the compromise between Chinubhai and his brothers Jasubhai 
and Babubhai, this managing agency of the mills fell to the share of Jasubhai and 
Babubhai. 

On December 17, 1942, the appellants wrote to the respondent that, as the 
respondent had extended the time of delivery of all goods by its letter, dated August 
15, 1942, the respondent was bound to deliver the contracted goods and that, if the 
respondent did not do so, the appellants would be compelled to take legal proceedings 
against the respondent. In reply, the respondent repeated its earlier contentions 
by its letter, dated December 20, 1942. The appellants then formally demanded 
the delivery of goods in January and again in February, 1943, and, since the demand 
was not complied with, the appellants filed the present suit on January 9, 1946, 
claiming damages to the extent of Rs. 1,52,334-8-g with interest and costs. 

In the plaint, itwas alleged that the suit was in time because the request made by 
the respondent for extension of time had been accepted by the appellants. The suit 
was resisted by the respondent on several grounds. In particular, the respondent 
urged that there was no agreement between the parties witli regard to the extension 
of time and so tlie suit was barred by limitation. The learned trial Judge framed 
several issues witli two of which the present appeal is concerned. These two issues 
related to the question of extension of time for the performance of the contract and 
the plea of limitation. On both these points, the learned Judge found in favour 
of the appellants. In the result the appellants’ claim was decreed. The res- 
pondent then preferred an appeal in the High Court at Bombay and his appeal 
was allowed. The learned Judges of the High Court have held that the oral evi- 
dence led by the appellants to show the acceptance of the respondent’s proposal 
for the extension of time could not be treated as true or reliable. They also rejected 
the appellants’ case on the ground that the conduct of the appellants subsequent 
to the stoppage of the respondent’s mills did not show acceptance of the respondent’s 
proposal for extension of time. Besides, in tlic opinion of the High Court, even 
if acceptance had been proved, itwas not possible to ascribe any certain or definite 
meaning to the words used by the respondent in its letter, dated August 15, 1942,. 
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•(Exhibit 78) and so this agreement to extend time was void since it was vague and 
uncertain. That is why it was held that the appellant’s suit was barred by time. 
It is these findings which are challenged before us by the appellants in the present 
■appeal. It is obvious that the value of the claim in the trial Court as well as before 
us is more than Rs. 20,000 and the judgment of the High Court imder appeal has 
.reversed the decree passed by the learned trial Judge. The appellants are thus 
entitled to agitate both questions of fact and of law before us in this appeal. 


The first point which has been urged before us by the appellants is in respect 
of finding made by the High Court against the appellants on the question of the 
■extension of time for the performance of the contract. The argument is that the 
learned Judges of tire High Court were in error in rejecting the oral evidence led 
by the appellants. It would, therefore, be necessary to consider the material evi- 
■dence bearing on this point. The proposal to extend time was made by the res- 
pondent by its letter (Exhibit 78) on August 15, 1942. Ratilal (P.W. i) stated that, 
four or five days after this letter was received, he went to Ahmedabad where he 
met and consulted Keshavlal. Then he saw Chinubhai at the mills and told him 
that he accepted the extension of time as per the said letter. In cross-examination 
Ratilal added that he met Chinubhai at the oflfice in his mills. He also stated that, 
besides, the subject of extension of time, no other matter was discussed between 
them at the said meeting. He admitted that no letter had been written by the 
appellants confirming their acceptance of the respondent’s proposal to extend time.' 
'The evidence given by Ratilal is corroborated by the testimony of Keshavlal. It 
appears on the evidence of both these witnesses that, after the mills reopened, they 
had gone to Jasubhai and demanded delivery of the balance according to the con- 
tracts. The appellants argued that there is really no reason why the evidence 
of these two witnesses should be disbelieved. It is significant that the main plea 
raised by the respondent against the appellant’s claim in the present suit was that 
the contract itself was invalid and not binding on them and that the letter written 
by Laxmidas on August 15, 1942, was likewise unauthorised and not binding on 
it. These pleas have been negatived in the Courts below. It is fairly clear from 
the record that the attitude adopted by the respondent in the present dispute was 
actuated more by Jasubhai’s prejudice against Chinubhai and it may be safely 
asserted tlrat some of the pleas taken by the respondent were known to the respon- 
dent to be rmtenable. The appellants rely upon this conduct of the respondent 
and suggest that the oral testimony of Ratilal and Keshavlal is consistent with pro- 
babilities and should be believed. Chinubhai al-.o gave evidence in the case. He 
stated that the proposal to extend time had been conveyed by Laxmidas under 
his instructions. It is common ground that similar request was made to all the 
constituents of the mills both in Ahmedabad and outside Alrmedabad. Chinubai 
did not remember whether he had got any written reply to the letter of August 
J94-2s from the appellants but the effect of some of the statements made by him 
would generally appear to be that he had received oral acceptance of the said pro- 
posal from tlie appellants. However, in answer to further questions put to him in 
cross-c.xamination Chinubhai stated that he did not remember whether the appel- 
lants accepted the offer or not. It is, however, clear that the evidence of Chinubhai 


is not at all inconsistent with the statements made by Ratilal and Keshavlal. 

It is common ground that the prices of the goods tvere rising at the material time^ 
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and so it is more likely that the appellants were willing to extend time because they 
would naturally be keen on obtaining delivery of the goods under the contract. 
In both the Courts below an argument appears to have been urged by reference 
to the sauda books kept by the respondent. Shri Dharamasi Harilal had brought 
the sauda books in the Court but neither party got the books exhibited in the case. 
The learned trial Judge took the view that, since the sauda books were not produced 
and proved by the respondent, it led to the inference that, if the books had been 
produced, they would have shown an endorsement made against the suit contracts 
that the extension of time had been agreed upon by the appellants. On the other 
hand, the learned Judges of the High Court were inclined to draw the inference 
that since the appellants, did not want the said sauda books to be exhibited, it would 
appear that the said books did not contain any note about the extension. In our 
opinion, it would be unsafe to draw either of these two inferences in the present case. 
Therefore, the decision of the question would depend upon the appreciation of oral 
evidence considered in the light of probabilities and other relevant circumstances 
in the case. On the whole, we are disposed to take the view that the evidence given 
by Ratilal and Keshavlal is true. 

Besides, the conduct of the parties also points to .the same conclusion. If the 
period for the delivery of the goods had not been extended by mutual consent, we 
would normally have expected the appellants to make a demand for delivery of 
the goods on due dates as fixed under the original contracts. It is conceded that 
no such demand was made. On the other hand, it is only after the mills reopened 
that Ratilal and Keshaval saw Jasubhai and discussed with him the question about 
the delivery of the goods. This is admitted by the respondent in its letter, dated 
December 6, 1942 (Exliibit P-62). The appellants were, however, told by the res- 
pondent that the saudas of their firm were not binding on the respondent and that 
the same were void. It is somewhat remarkable that though this document dis- 
putes the validity of the sauda, even alternatively it does not suggest that the period 
of extension had not been agreed to by the appellants. It may be that, since 
Jasubhai then wanted to challenge the validity of the contracts themselves, he did 
not care to make any alternative plea. But however that may be, conduct of the 
appellants is, in our opinion, consistent with their case that they had agreed to 
the extension of time. 

The true legal position in regard to the extension of time for the performance 
of a contract is quite clear under section 63 of the Indian Contract Act. Every 
promisee, as the section provides, may extend time for the performance of the con- 
tract. The question as to how extension of time may be agreed upon by the parties 
has been the subject-matter of some argument at the Bar in the present appeal.’ 
There can be no doubt, we think, that both the buyer and the seller must agree to ex- 
tend time for the delivery of goods. It would not be open to the promisee by his uni- 
lateral act to extend the time for performance of his own accord for his own benefit. 

It is true that the agreement to extend time need not necessarily be reduced to 
writing. It may be proved by oral evidence. In some cases it may be proved 
by evidence of conduct. Forbearance on the part of the buyer to make a demand 
for the delivery of goods on the due date as fixed in the original contract may 
conceivably be relevant on the question of the intention of the buyer to accept the 
seller’s proposal to extend time. It would be difficult to lay down any hard and 
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fast rule about the requirements of proof of such an agreement. It would 
naturally be a question of fact -in each case to be determined in the light of 
evidence adduced by the parties. Having regard to the probabilities in this case, 
and to' the conduct of the parties at tlie relevant time, we think the appellants are 
entitled to urge that their oral evidence about the acceptance of the respondent’s 
proposal for the extension of time should be believed and the finding of the 
learned tiral Judge on this question should be confirmed. 

The finding in favour of the appellants on this point is not, however, decisive 
of the dispute between the parties in the present appeal. It still remains to be con- 
sidered whether the agreement betw'een the parties about the extension of time 
suffers from tlie infirmity of uncertainty and vagueness. The learned Judges of 
the High Court have come to the conclusion that the letter of August 15, 1942, 
which is the basis of the agreement for the extension of time is so vague and un- 
certain that the agreement as to extension of time itself becomes void and unen- 
forceable. The correctness of this conclusion must now be considered. The basis 
of the agreement is the letter and so it is the construction of this letter which assumes 
considerable importance. This is how the letter reads : 

“Dear Sirs, 

Your good selves are well aware of the preseut poKtical situation on account of which entire working 
of our Mills is closed. 

At present, it is difficult to say as to how long this state of affairs will continue and as such we 
regret we cannot fulfil the orders placed by you rvith us in time. Under the circumstances, please 
note that the delivery time of all your pending contracts tvith us shall be automatically understood 
as extended for the period the working is stopped and till the normal state of affairs recurs.” 

It would be noticed that the letter begins by making a reference to the current 
political situation which led to the closure of the mills and it adds that 
it was very difficult to anticipate how long the said state of affairs would continue. 
It is common knowledge that, at the material time, the whole country in general 
and the city of Ahmedabad in particular was in the grip of a very serious poli- 
tical agitation and nobody could anticipate how long the strike resulting from the 
said agitiation would last. It is in that atmosphere of uncertainty that the res- 
pondent requested the appellants to note that the time for delivery would be auto- 
matically extended ; 

“ for die period tlic working is stopped and till the normal state of affairs recurs 

The first condition does not present any difficulty. As soon as the strike came to an 
end and the closure of the mills was terminated, the first condition would be satis- 
fied. It is the second condition that creates the real diffculty. What exactly was 
meant by the introduction of the second condition is really difficult to determine. 
So many factors would contribute to the restoration of the normal state of affairs 
that tlie satisfaction of the second condition inevitably introduces an element of 
grave uncertainty and vagueness in die said proposal. If the normal state of affairs 
contemplated by the second condition refers to the normal state of affairs in the 
political situation in the country diat would be absolutely and patently uncertain. 
Even if this normal state of affairs is construed favourably to the appellants and 
it IS assumed that it has reference to the working of the mills, that again does not 
appreciably help to remove the elements of uncertainty and vagueness. \Vhen 
can nomial working of the mills be deemed to recur ? For “the normal working 



872 


THE SUPREME COURT JOURNAL.. 


[VoL. XXI 


of the mills several factors are essential. The full complement of workmen should 
be present. The requisite raw material should be available and coal in sufficient 
quantities must be in stock. Some other conditions also may be necessary to 
make the working of the mills fully normal. Now, unless all the constituent ele- 
ments of the normal working of the mills are definitely specified and agreed upon, 
the general expression \ised in the letter in that behalf cannot be construed as 
showing anything definite or certain. Therefore, even if the appellant’s evidence 
about the acceptance is believed, that only shows in a very general and loose way 
the acceptance of the proposal contained in the letter. It does not assist us in deter- 
mining what was understood between the parties and agreed upon by them as consti- 
tuing the normal state of affairs mentioned in the letter. In this connection, it 
would be relevant to refer to the material allegation in the plaint itself. In para. 7, 
the plaint has averred that the plaintiffs agreed to the said extension of time for the 
delivery of the said goods as suggested by the defendant, that is by a period during 
which the said mills would remain closed. In other words, the whole of the plaint 
proceeds on the assumption that the extension of the period for the delivery of goods 
had reference only to the stoppage of the mills. Indeed, it was sought to be argued 
at one stage that the second condition in the letter should be treated as a meaningless 
•surplusage and the extension of time agreed upon between the parties should be 
read in the light of the first condition alone. In support of this argument reliance 
was placed on the decision in Nicolem Ltd. v. Simmonds'^. In that case, a contract 
for the sale of a quantity of reinforcing steel bars was expressed as subject to “ the 
usual conditions of acceptance ”. The seller repudiated the contract whereupon 
the buyers claimed and were awarded by the trial Judge damages for the breach 
• of contract. On appeal, the seller contended that the contract was not concluded 
there being no consensus ad idem in regard to the conditions of acceptance. It was 
held that, there being no “ usual conditions of acceptance ”, the condition was 
meaningless and should be ignored, and that the contract was complete and en- 
forceable. Dealing with the relevant clause, Denning, L.J., observed : 

“ that clause was so vague and uncertain as to be incapable of any precise meaning. It is 
-clearly severable from the rest of the contract. It can be rejected without impaiiing the sense or 
, reasonableness of the contract as a whole, and it should be so rejected. The contract should be held 
good and the clause ignored”. 

Then the learned Lord Justice pointed out that : 

“ the parties themselves treated the contract as subsisting. They regarded it as creating binding 
obligations behveen them and it would be most unfortunate if the law should say otherwise. 
You would find”, 

observed the learned Lord Justice, 

" defaulters all scanning their contracts to find some meaningless clause on which to ride 

free ”. 

In our opinion, this decision can be of no assistance to the appellant’s case 
before us. The second condition in the letter in question constitutes a clause which 
had to be agreed upon by the parties since it formed one of the conditions of the 
respondent’s proposals for the extension of time. The respondent’s proposal was 
to extend time for the performance of the contract subject to two conditions and 
unless both the conditions were agreed upon between the parties there would be 


\ 
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ho valid or binding extension of time under section 63 of the Indian Gontract'Act. 
The; mere! fact that the second condition introduced by the respondent is; vague 
.and uncertain, it does not follow that ithe said condition was' intended by the res- 
pondent to be the addition of a .meaningless surplusage. If that be tlie true .positron, 
then .the material allegations ini-the plaint itself dehionstrably .prove tha't there has 
■been no- acceptance by. the appellants of the. second conditiom mention^id Byjllie 
■respondent in its proposal ,td extend time for the performance! of.- thfe -.doiitract. 
-Besides, as. we have already indicated, it is really difficiilt'to hold that the respoh- 
dent had a clear and precise notion as to the constituent elements of the second' Con- 
dition mentioned in its letter and that the appellants .were duly appraised of the said 
constituent' elements arid’ agreed with the said condition with. that knowledge;'! In 
this connection, we may usefully refer to ' the decisiori bf the House of Lords 'ih 
G. Scammel And Nephew, Ltd. v. H. C: 'dnd j. G.Vtistom''-: Tri'this case, the Vespbhderit 
■had’agteed to purchase from the appellant a'riew Edbtorivan bu't ’kipulated that 
this' order was given 'ori the understanding tliaf the -balance of purchase price can 
be had on hire-purchase terms over a period of 'two years,'- The House of lidrds 
held that the clause as to hire-purchase terms was so vague that no precise, liieaning 
could be attributed to it’and consequently there was: no ^enforceable contract i Bet- 
ween; the’ parties.- In his speech, Lord Wright observed that : • ' ■ 

’ ' ■ "the object of the Court is to do justice between the parties, arid th^ Court will rid its’bestj' if 
'satisfied that tficre was an ascertainable knd determinate intention to contract,' to ^ve efiebbteiithat 

intention, looking at substance and not at mere form. . .But the test of interitiori is to Ke 

found in the words used. If these words, considered however broadly; and imtechnically^andiSvith 
due regard, to all Ac^just implications, fail to evince any definite meaning on which the Court cm 
safely act, tlie’ Court has no choice but to say that there is no contract ”. •’ > > 

' ‘ 1 ' t ' ' t' • ! ,. , I , , , 

Then the learned Law Lor.d added, that his reason for thinking th'.t the clause 
was vague was not only based on the actual vagueness and tmintelligibility of the 
words used but was confirmed by the startling diversity of the explanations tendered 
by those who tliink there was a bargain of what the bargain was. We would like 
to add that, when tlie appellants attempted to explain the true meaning of the 
second condition, it was discovered that the explanations given by die appellant’s 
counsel were diverse and inconsistent. We must, therefore, hold that 'the ' learheB 
Judges of the High Court were right in coming to the conclusion that the condi- 
tions mentioned by the respondent in its letter asking for extension of' time ’vvere 
so vague and uncertain diat it is not possible to 2iscertain definitely the period for 
which die time for the performance of the contract was really intended to 'be 
extended. Iri such a case,' the agreement for extension must be held to be •vague and 
uncertain arid as such void imder section 29 of the Indian Contract Act', f ' ' 

There' is one more point which must be considered. It was strongly urged 
before us by the appellants that, in the trial Court, no plea had been taken by the 
respondent diat the agreement for the extension of time Was vague and uncertain. 
No sucli plea appears to have been taken even in the grounds of appeal preferred 
by the respondent in the High Court at Bombay ; but apparentiy the plea' was 
allowed to be raised in the High Court and the appellants took no objection to it at 
that stage. It cannot be said diat it was not open to the High Court to allow such 
a pica to be lais cd even for the first time in appeal. After all, the plea raised is 

I. L.R. (1941) A.G. 231. 
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first defendant preferred an appeal to tlie Calcutta High Court, and a Divisional 
Bench of that Court, after hearing the parties, directed a limited remand to the 
trial Court, for taking additional evidence in proof of certain documents filed by 
the plaintifis but not properly proved at the original trial. The ttial Court waS 
also directed to submit its findings on the question of tire rights of the plaintiffs to 
maintain the suit in view of the provisions of sections 15 and 16 of the Act. After 
remand, tlie documents on proof were again marked as Exhibits i and '2, and die 
finding was returned by the Irial Court in due course. After the recei|jt of the 
finding, the High Court heard the appeal once again and dismissed it widi costs. 
The appellant moved the High Court and obtained the necessary certificate. 

Hence this appeal. ‘ ' 

> » ^ i . 

In this Court, it was argued on behalf of the appellant that the provisions of 

section 15 are mandatory ; diat tliose provisions not having been complied widi, 
the bar imposed by section 16, operates against die plaintiffs, widi tlie result diat 
they are not entided to recover the arrears of rent by suit. Sections 15 and 16 
are in these terms ; 

1 > 

“ 15. WTien a succession to a permanent tenure takes place, tlie person succeeding shall gi\e 
notice of the succession to tlie landlord or his common agent, if any, in tlie prescribed form ivitlim 
six months from the date of succession, in addition to or substitution of any otlier mode of service, 
in the manner referred to in sub-section (3) of section 12 ; ' 

Provided tliat where, at the instance of tlie person succeeding, mutation is made in the rent- 
roll of the landlord iVithin she months of the succession, the person succeeding shall not be required 
to give notice under this section." ' i 1 

“ 16. ' A person becoming entitled to a permanent tenure by succession shall not be entitled to 
recoverby^suit or other proceeding any rent payable to him as the holder of the tenure, until tlie 
duties impose^, upon him by section 15 have been performed.” ,, ,1 4 

Itds common ground that the notice contemplated by section 15, was not given; 
but' h was Contended on behalf of the plaintiff-respondent that the proviso to tliat 
Section hall been complied with inasmuch as evidence had been adduced by' the 
plaintiffs 'and accepted by the Courts below, that the superior landloids accepted 
rents frof/i tlrfe plaintiffs Und granted them rent-receipts in respect of tlicUenure 
in question, after ordering mutation of tlieir names in the rent-ioll. In order to 
bring tire case within the proviso to section 15, quoted above, the plaintiffs served 
a reqrlisition'on the landlords — (i) IvTaharajadhiraj ofBurdwan, and (q) SriRamlal 
Bandopadhyaya, to produce all papers in respect of mutation of names regarding 
the temu-e in question. Those documents were not produced, but thb plaintiffs 
examined P. W. Q~an employee of the Burdwan Raj — and P. W. 3’‘tlicir own 
employee — to prove the necessary mutation. P. W. 2 deposed that the plaintiffs 
paid Rs. 101 as fee for mutation of their names in the office bf the Maharajadhiraj 
ofBurdwan, and tliat they were mutated in respect of tire 8 annas’ interest. P.IV. 3, 
similarly, proves mutation in tire office of Ramlal Babu, in respect of the other 8 
annas’ share. In pursuance of the mutation, rent rvas paid and accepted by the 
landlords. The necessary order of mutation and the rent receipt— Exliibits 2 and i 
respectively— were produced and placed on record after being duly proved. Nothing 
has been brought out in the cro>:s-c\amination of these two wiUicsscs to detract 
from the value of their evidence. Naturally, thcrcfoic, the Courts below had no 
difficulty in accepting their evidence corroborated by those pieces of documentary 
ci'idcnrc. But It rvas contended on behalf of the appellant that section 15 requirti 
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proof of mutation in tlie rent-roll of the landlord, and the rent-roll or its certified 
copy, should have been adduced iir evidence, and in the , absence of tlie primary 
e\idence of mutation contained in the rent-roll, tlie plaintifis have failed to prove 
the' requisite mutation. In our opinion, there is no substance in this contention. 
The landlords’ rent-roll was not in tlie custody or control, of the, plaintiffs. They 
ser\’ed_ requisition on their landlords to produce those documents. As .those do- 
cuments were not produced by the parties. who would ordinaxily be in possession 
of their rent-rolls, the plaintiffs had no option but to adduce secondary evidence 
of the mutation, namely, the order sanctioning mutation and the pa.)nnent of rent 
to the superior landlord, in pursuance of the sanction of mutation., Tike any other 
disputed fact, tlie .factum: of mutation in the landlords’ rent-roll, .can bc; proved 
by Ae production of the original rent-roll or by its certified copy, if available, and 
failing those by. other secondary proof of mutation. In the circumstances, we are 
inclined to hold.tliat in tliis case, the Courts below were justified in coming to the 
conclusion that there as’as tlie necessary mutation of the plaintiffs in the landlords’ 

■ rent-roll. , , . . ! » • • » 

' It was next contended that there is no proof that the mutation, even if made, 
had been' made " ^vithin six months of the succession ”. It is* true' tliat tlie'date 
of the death of Satya Jibari, plaintiffs’ predecessor-in-title, is not knotsm, if that is 
the point of tiihe reference to which the six months’ period has to be calculated. If 
the starting point of time is tlie date of the allotment of the tenure in question to 
die plaintiffs’ share as a result of the partition, we know, tliatjime 20, 1949, 
is the date of the compromise, as appears fi-om the list of dates supplied by the coun- 
sel for the appellant. The rent-receipt, Exhibit r, is dated January 4, 1950, and 
the order of mutation passed by die Biudwan Raj, is dated January 20, 1950. 
Apparendy, dierefore, die mutation must have been effected within six mbnAs 
from the date of compromise, as a result of which die entire tenure was alloted to 
the plaintiffs’ share.. It ivas not argued before us that this ivas not a case of suc- 
c^sion,' as contemplated by section 1 5, namely, die death of the last holder on die 
happening of which event, die succession to the tenure opened in favour of the plain- 
tiffs.* Sat}n Jiban had only one third share in the entire tenure by inheritance 
from his fadicr. The other two-thirds shares hiad been inhmted by his two brothers 
aforesaid. Hence, stricdy speaking, succession to only the one-third share of Saty-a 
Jiban, could open on his death. But as this aspect of the case, was not canvassed 
•before us, tve need not express any opinion on it. As already indicated, the date of 
the death of Saty’a Jiban, not having been brought on record and if the six months’ 
period has to the be counted from that date, it has got to be assiuhed iii favour of 
the appellant diat.the mutation even if effected as found by die Courts belbiyi was 
not done within the prescribed time. It may also be mentioned ' 'diat ' it ' Vvas 
not argued before us that the rent suit ha\*ing originally been filed by the Receiver 
/rnrffnff .liff, who represented the entire 16 annas’ interest in the tenure, die suit had 
bcgn properly instituted, and no question under sections 15 and 16 of the Act, would 
therefore, arise if any devolution of Interest took place during the pendency of the 
suit. - , . . ' 

For the purpose of determining the present controversy, wc.procfced on the 
assumption that the mutation had not been made within six months as prescribed 
by section 15 and that this defect affected the entire interest in the tenure in spite of 
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the fact that tHfe two- thirds interest which originally’ belonged to Satya Jiban’s 
brothers, came to the plaintiffs' as a result of the compromise in' the partition suit. 
Sfection 16 as it stands after the amendment by the Bengal Act IV of 1928 does not 
impose an absolute bar on the recovery by suit of the arrears of rent. The bar [is there 
only “until the duties imposed upon him’ (that is, the plaintiffs) by section '15, have 
been' performed”. Now section 16 does nbt speak of any time-limit. It only speaks of 
the bar to thfe recovery of the arrears until the performance by the landlord of the duty 
of giving notice! of the succession or getting mutation made on the succession. It was 
argued on behalf of the appellant that the performance of the duty aforesaid is inex- 
t'ricably'boimd up with'the period ofsixmonths, and that the performance of the duty 
beyond that period, is no performance at all in'the eye of law. ' ' We are riot impressed 
by this argument, an’d there are several very good reasons for holding td the contrary. 
The provisions of section 15 are meant not only for the benefit of the ‘landlord Or of 
the inferior tenant, but of the intermediate landlords also, that is to say, the provisitin 
for notice, or in the alternative for mutation of names in the landlords’ rent-roll, is 
meant to protect the interest of the superior landlord in that it ensures payment of 
his dues by the intermediate landlord before the latter can realise the same from his 
tenant, in this case, the se-patnidar. Those provisions also ensure that the rightful 
persons entitled to the durpatni/mtercst, ^ get themselves mutated in the superior land- 
lords’ office, so I that the inferior tenants may know who their new landlords are 
as^a result of succession to their old landlords. ,The legislature, by fixing the limit 
of six months, intended to indicate that, the notice of the mutation should be effected 
within six months, that is to say, within a reasonable time from the date of the devo- 
lution of interest, even as there are similar provisions in respect of the mutation of 
proprietors in the Collectorate for the purpose of regular realization of public demands. 
But the legislature did not intend to make it mandatory in the sense that failing to 
observe the. time-limit, the landlord completely deprives himself of his right ' to 
receive rent from his tenant, even though otherwise due. That is the reason wliy, 
in section 16, there is no indication of time-limit. On the other hand, there is an 
indication to the contrary in so far as the last clause quoted above, provides that the 
bar against the recovery b)r suit of any rent payable to the holder of the tenure, opera- 
tes only until he performs the duties, imposed upon him by section 15. Section 16, 
being in the nature of a penal provision, has to be strictly limited to the words con- 
• tained in the penal clause, and the penalty should not be extended by implication. 
If the legislature had intended that the penalty should operate for all times if the 
duty were not performed within the time specified in section 15, the legislature would 
have used the words “within the prescribed time”, or some such words. Instead of 
laying down such, a time-limit, the legislature has, by the amendment aforesaid'by Act 
IV of 1928, .made it clear that the bar operates only, so long as the duty'has not been 
performed. . No, authority has been cited before us in support of the extreme pro- 
j position that the failure on the part of the landlord to serve the requisite notice or to 
.get the necessary mutation effected within six months, has the effect of wiping out 
the landlord’s right to receive rent. There may be rulings to the contrary, but this 
Court has to resolve the controversy on the language of the relevant section's of the 
statute, quoted above. That language does not clearly indicate tliat the result 
contended for on behalf of the appellant, must necessarily ensue on his making a de. 
'fault to take those necessary steps within the time specified. The language of the 
Statute is not so peremptory in express terms or by necessary implication. On the 
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Other hand, as already indieated the language easily lends itself to the construction 
that the prescribed time is not, in the nature of a statutory bar to the exercise of the 
landlord’s right to recover rent. In this connection, it has to, be remembered that 
tenure and, all other subordinate tenures under the patnidar, are permanent teriures.^ 
Hence, the rdationship of landlord and tenant, continues from generation to genera- 
tion without there being any necessity of fresh attornment on the death of a durpatnidar 
or other grades of tenants in the process of sub-infeudation. The relationship is all the 
tirhe there, only the landlords’ record has to kept up-to-date by making the necessary 
substitution in the rent-roll or by giving notice of the change .in the succession, to the 
landlord’? interest. , The legislature had to indicate a time by way of laying down 
the ordinary procedure for taking the steps indicated in section 15. ,,,Six months,’ 
period was deemed by the legislature to be. a sufficiently long petiod to enable those 
steps being taken in the ordinary course of business. But it is not difficult to imagine^ 
cases where such step's iriay not be feasible within the prescribed time; Fdf' Sam- 
ple, where the landlord dies leaving hini suiViying only ‘aii infant heir without a 
proper guardian to protect the infant’s interest, it may take a considerably longer period 
than six months to have a proper guardian appointed, if necessary,- through Goimtv' 
It may well be that the succession itself is disputed, and the confoversy may take 'some 
years to get determined finally. It cannot be reasonably suggested that becaii'se, 
the requisite notice or the mutation has not been given or effected within the prescri- 
bed period of six months, the landlord’s right to recovery of rent disappears. That 

could not have been the intention of the legislature. Again, it may easily be supposed 
that an honest tenant goes to his new landlord and pays him rent hand to hand, , 
even though there has been no such steps taken within the time as contemplated by i 
section 15. It cannot be said that such a payment of rent out of Court, will hot be" 
recognized by a Court,if and when a controversy about such a payment were to arise. ' 
In this way , instances may be multiplied where the provisions of section 1 5 of the Act > , ^ 
have not been strictly complied with, but still the receipt and payment of rent as 
betvyeen the patnidar and his tenant, have continued for a sufficiently long period, 
to prove what was required to be done under that section.. In our, opinion, > 
the inference is clear that the provision as regards the time-limit, is not mandatory' 
but only directory, and that transgression of that directory provision has the effect 
of only delaying the landlords’ remedy of recovery of arrears of rent by suit so long as 
the landlord has not done what he is required by law to do. But that provision has 
not the effect of absolutely depriving the landlord of his remedy by suit for . all times ; 
he may recover through Court, of course, subject to the law of limitation, Inom 
opinion, therefore, acceptance of the appellant’s arguments would be nothing more 
than “piling unreason upon technicality”, which no Court of justice can 
countenance. 

In view of these considerations, it must be held that there is no merit in this^ 
appeal which is, accordingly, dismissed with costs. . _ , ^ 

Appeal dismissed, 
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■ SUPREME COURT' OF INDIA. ' i 

' ‘ * (Civil Appellate Jurisdictidn.) 

' ' ’ ' Present • — ^B. P. Sinha, S. J. Imam and K. Subba Rao, JJ. 

. • 'll ‘i . ' I I . ■ !, ; 

Babulal Bhurama! and another ^ i- . Appellants* 

. \ ' I I . I . 

Ng,ndram Skivram anil others , . . Respondents. , 

Bombt^ Rents Hotel and Lodging Houses Rates Control Act {LVH_ of, 1943),, sections aS and ag-A—Suit 
against landlord by tenant and sub-tenants — Claim of protection against eviction {provisions of the .Act relied on ) — 
Jurisdiction' ‘of City Civil Court, 'Bombay. ’ ‘ 

■' "'Section 28 ‘of the Bombay Rents, Hotel and L'od^g House Rates Cfontrol Act (L'VII of ig^j) 
obviously contemplates the filing of any suit relating to possession of any premises to ■which any of 
theipfo-visions of Part .11 of the, Act apply between a landlord and a tenant, and it authorises the 
Gqurtjto.deal with any question arising out of the Act or any of its provisipns in such a suit. The 
suft of Ae^plaintiffs, giving rise to this i appeal, filed in the City Civil Court certainly is one relating 
to possession of the premises to which provisions of Part JI apply and in that suit claims and questions 
arising out i)f the* Act or any of its provisions had to'b’e dealt with. The suit did not cease to be a 
s.iit’betvveefi h landlord a'nd a'ienantmer'ely'because thO defendants denied the claim' of thfe plaintiffs 
to'beithfe tenants.' On'a'proper'inteipretation' of Section '28 the suit contemplated in that section is' 
notonly a.spit.between a landlord and a tenant in which the relationship is, admitted But also one in 
wJjYJh it is claimed that such relationship within the meaning of the Act .subsists between the parties.. 
The Courts having jurisdiction to entertain and try such a suit are the Courts specified in section 28 

- 1 ; . ,, .* n, - .1 .1 .'1 I , I I 

and no other. , . , 

' hlo doubt sectioft 29-A of the Act^expressly provides that nothing contained in sections 28 and 29 
shall be deemed to bar a party to a' suit, proceedjng or appeal mentioned therein, in which a question 
of title toifhe premises arises dnd is 'determined, from suing in a competent Court to establish his title 
tofthe .premises. . Even if it be* assumed that a claim td a* right to tenancy 'of a premises is 'a question 
of, a ^itle to the premises, the, further. question arises; is that a title which section 29-A permits a 
par^. to establish in a competent Court other than that specified in section 28 ? , It is the duty ofa 
Cqu^ to construe the sections 28 and 29-A that they are in harmony with each other, if it werepossible 
on* 2 proper 'cdn'st'ructiori to avoid a conflict between their provisions. '' ! 

*' The provisions of the Act clearly indicate "that all claims or question arising out of the Act or any , 
of Its provision's, even though they may be'in the 'nature Of a title to the premises, are to be defenhihed 
byitheiCourtsispecified in’section 28 .and no other. It is possible to conceive of cases where in a suit 
under section 28 a question of title toithe premises which does not arise out of the Act or any of its . 
prpyistpns ,may be ^determined incidentally. Section 29-A applies in such a case and any party to the 
suit aggrieved by such a determination would, be free, to sue in a competent Court to establish his 
title to such premises., A ^tle which could not be established outside the Act but which arose under 
the provisions of . the"' Act by virtue of a claim made tliefe'uhder must be determined by a Court 
specified in section 28 and a title'dr hors tJifc Act may be determined in any other Court of competent 
jurisdiction.. By enacting section dp-A the legislature cle'arly intended that no finality should be . 
at^achc^ito the decision of Court trying a.suit.undfir section 28,00 a question of title de hors the Act. 

, ! . High Court’s decision that thef^uit filed by the plaintiff, (appellants , herein)! Could not 
be determined in the City Civil Court, is correct. 

Appeal from the Judgment and Decree dated the 7th November, 1955, of the 
Bombay Hi^h Court in Appeal No. 629, of 1955, arising out of the Judgment and 
Decree dated the 9th August, 1955, of the City Civil Court, Bombay, in S'uit'No. 
2178 bf 1954. • 

A. V. Viswanatha Sastri, Senior Advocate, I. ff. Shroff, Advocate, ■with him 
for Appellants. 

Purshotam Tricumdas, Senior Advocate, C. P, Lai, Advocate, with him for 
Respondents. 


• G.A. No. 84 of 1957. 


31st March, 1958, 
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The Judgment of the Court was delivered by' ' ' ' ■ ' 

Imam, J, — The sole question considered and decided by the High Court was' 
whether the suit filed by the appellants in the City Civil Coiurt could be entertained 
by that . Court, having regard to the provisions of section 28 of the Bombay Rents, 
HdteV'and Lodging Hpuse Rates Cdntrcil Act’, 1947 (hereinafter referred to as the 
Act).’ ‘ The High Court was of the'oppion’that the' Gi^ Civil Court had no jurisdic- 
tion to, entertain the suit. It (lid not, prpndurice any opinion on the merite of ^e' 
appellants’ .case.. , The only question which requires, consideration .in, this appeal, is, 
whether the High Court correctly dfccided that'the Gity Civil Court had no jurisdic-' 
tion to entertain the suit filed by the appellants. .i 

' The-firSt plaintiflf in the suit' before the 'City Civil Court, was a tenant- of the, 
premises in question Under 'the first defendant! The second and -third' plaintiff’s." 
Were persons to whom the 'said premises were sub-let By the first plaintiff^ The first' 
defendant as landlord of the premises in suit gave notice to quit’ to the first plaintiff 
oh De'cemb'er 6, 1947. • Thereafter, he filed suitiNo. 483/44oo of ig48'in the Court of 
Small Causes, Bombay, on April 29,1948, whereby he sought ^o evict the first plaintiff.' 
To that suit the first defendant also made the second and the third plaintiffs’ parties 
allfeging that they were trespassers and had no right to be on the premises. ThcSmall- 
C^hse ’Court 'held 'fhat the second afid third plaintiffs \Vere not lawful sub-^ tenants 
and t^^e sub-letting by the first plaintiff to them being contrary to law the latter had' 
deprived himself of the protection of the Act, It accordingly passed a decree for 
eviction of all the plaintiffs' of the present' suit. An appeal against the decreew'as 
unsuccessfuLand h revisional applifcation to the . High Court of Bombay was sum- 
marily disniissed by that Court; ' Thereafter, the present' suit No. 2 1 78 of 1954 was ' 
filed'by the appellants in the Bombay City Civil 'Court on September 20, 1954. In" 
this suit the appellants prayed fqr a declaration that the^first plaintiff was a Jenapt 
of the defendants and was entitled to protection under the Act and tliat the second , 
and. the third plaintiffs were lawful sub-tenants of the first plaintiff , and were > 
entitled to possession, use and occupation of the premises as sub-tenants' thereof. 
The ■ City Gwil Court held that it had jurisdiction to entertain the suit but dismissed 
the suit on the ground that there had been no lawful sub-letting by the first plaintiff 
of the premises to the, second and the third , plaintiffs as the provisions of section ' 
10 of the Bombay Rents, Hotel and Lodging House Rates (Control) Act, 
19.^ (Bombay Act Vll ,of 1944 ) (hereinafter referred to as the' Bombay Rents 
Act, 1944) had no,t been properly complied with. Against that decision tlae appe'I- 
lants, appealed to' the Bombay High Court which was dismissed. ' The' High Cdurl' 
disagreed with the view of the Judge of the City Civil Court that he ha'd juris- 
diction to entertain the suit but did not record any decision on the merits of the 
apj 3 cllants’'case. • '' ■’ .in. hi x' I 

jjreanrble' of the Act states that it was i^pedicnt to ameiid arid consolidate 
the law relating to the conp-ol of rents arid repairs of ceftairi prciriiscs, of rates of' 
hotels and lodging houses and of evictions. The entire provisions of thfe'Act read'as'a! ; 
whole show that the Act was ^'passed _ to achieve' that purpose. The Act-defiries ' 
“landlord” to mean . . 1! ■ • ■ • > - , - ■ ■ > , . 

. " any person who, is for the time being, rccciv’Ing, or entitled to receive, rent in respect of any 
prcihiscs whether on his own account or on account, or on behalf, or for the benefit of any other person 
or as a trustee, guardian, or receiver for any other person or svho would so receive the rent or b<r 
entitled to reccuc the rent if the premises were let to a tenant ; and includes any person not being 

saj— 113 
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a tenant who from time to time derives title under a landlord ; and further includes in respect of 
his sub-tenant a tenant %vho has sub-let any premises ” 

and “tenant” to, mean , i 

“ any person by whom or on whose account rent is payable for any premises and includes — 
(a) such sub-tenants and other persons as have derived title under a tenant before the cpming into 
operation of this Act, (a) any person to whom interest in premises has been transferred under the 
proviso to section 15, (A) any person remaining, after the determination of the lease, in possession, 
with or without the assent of the landlord, of the premises leased to such person or his predecessor 
who' has derived title before the coining into operation of this Act, (a) any member of the tenant’s 
family residing with him at the time of his death as may be decided in default of agreement by the 
Court.” , , 


Section 12 gives protection to a tenant from eviction if he pays or is ready and 
willing to pay standard rent and permitted increases. Section 13 states the grounds 
upon which the landlord is entitled to recover possession of any premises. Amongst 
the numerous grounds one is if the tenant had since the coming into operation of the 
Act sub-let the whole or part of the premises or assigned or transferred in any 
other manner his interest therein. Section 14 states : _ 

“ Where the interest of a tenant of any premises is determined for any reason, any sub-tenant 


to whom the premises or any part thereof have been lawfully sub-let before the coming into opera- 
tion of this Act, shall, subject to the provisions of this Act, be deemed to become the tenant of the 


landlord on the same terms and conditions as he would have held from the tenant if the tenancy had 
continued.” ''' ' 


Section 28 of the Act deals with j'urisdiction of Courts and it states : 


“ (i) Notwithstanding anything contained in any law and notwithstanding r that by reason 
of the amount of the claim or for any other reason, the suit or proceeding would not, but for this provi- 
sion, be within its jurisdiction, (a) in Greater Bombay, the Court of Small Causes, Bombay, (aa) in 
any area for which, a Court of Small Causes is established under the Provincial Small Cause Courts 
Adt, 1887,' such Court and (A) ekewhere, the Court of the Civil Judge (Junior Division) having juris- 
diction in the area in which the premises are situate or, if there is no such Civil Judge, the Court of 
the Civil Judge (Senior Division) having ordinary jurisdiction, shall have jurisdiction to enterlain 
and try any suit or proceeding between a landlord and a tenant relating to the recovery of rent or 
possession of any premises to which any of the provisions of this Part apply and to decide any applica- 
tion made under this Act and to deal with any claim or question arising out of thk Act or any of its 
provisions and subject to the provisions of sub-section (2), no otlier Court shall have jurisdiction to 
entertain any such suit, proceeding or application or to deal with such claim or question.” 

' ' I ! < 

Section 29 deals with appeals. It provides that there will be no further appeal from 
the appellate order. Section 2g-A, however, states that nothing contained in section 
28 or 29 shall be deemed to bar a party to a suit, proceeding or appeal mentioned 
therein in which a question of title to premises arises and is determined, from suing 
in a competent Court to establish his title to such premises. 

The plaint in the suit filed by the appellants in the City Civil Court clearly 
asserts that the first plaintiff was entitled in law to sub-let the premises in question 
to the second and third plaintiffs and that there had been a lawful sub-letting of the 
premises to them. It was not necessary for the first plaintiff to comply with the 
provisions of section 10 of the Bombay Rents Act, 1944. It further alleged that the 
Appeal Court of Small Causes of Bombay erred in holding that tlie first plaintiff could 
sub-let the premises only if he had complied with the provisions of section 10 of the 
aforesaid Act. According to para. 1 1 of the plaint the plaintiffs asserted that they 
were always ready and willing to pay the rent in respect of the said premises and to 
observe and perform the ternis and conditions of the tenancy. Paragraph 12 states 
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the declaration which the plaintiffs prayed, for in the suit, which is in the following 
terms ; , ' , , 

I s “ The plaintiffs submit tliat diey are entitled to a declaration that first plaintiff is a, tenant of 
the said premises witliin the meaning of the Bombay Rents Hotel and Lodging House Rates Hpntrol 
Actof 1947, and that the second and third plaintiffs are entitled to the possession,, use and occupation 
of the said premises as the lawful sub-tenants of the first plaintiff in respect of the said premises ”, 

Clauses (a) and (6) of para. 1 8 of the plaint contain the relief sought by the plaintiffs. 
They .are in substance wKat is stated in para. 12 though separately stated for the 
first plaintiff, and second and .third plaintiffs respectively. ; The prayer in clause (c) 
of para. 18^ is for an injunction against the defendant, their , servants or agents res- 
training them ixom proceeding further with the execution of the decree of the Court 
pfSmall.Gauses in suit No. 483/4400 of 1948. r . = 

; It is manifest from thclassertion in the plaint and the nature of the' relief asked 
for that the plaintiffs based their case on the provisions of the Act. According to 
them, the Act gave the first plaintiff protection and the second and third plaintiffs 
.were entitled to renlain in possession as sub-tenants of the first plaintiff. They 
accordingly sought to avoid eviction by seeking aninjunction against the execution Of 
the decree for eviction. One of the grounds upon which a landlord is permitted to 
evict a tenant under section 13 of the Act is that he has since the coming into opera- 
tion of the Act, sub-let the premises or assigned or transferred in any other manner 
his interest therein. The Act, however, saved a sub-letting before its commencement, 
provided the premises had been lawfully sub-let. “Tenant” in the Bombay Rents 
Act, 1944, means “any person by whom or on whose account rent is payable for any 
premises, and includes every person from' time to time deriving title imder a tenant.” 
It was never pretended here or in the High Court as indeed it could not be, that out- 
side the, Act a sub-tenancy would continue to subsist and the sub-tenant would be- 
come , the tenant when the principal tenancy itself had been lawfully terminated. 
As the definition of “tenant” in the Bombay Rents Act, 1944, included a sub-tenant, 
that Act required, under section 10, certain conditions to be complied with for the 
creation of a lawful sub-tenancy, as a statutory status of a tenant was being conferred 
on a sub-tenant unknown to the ordinary law. Even a lawful termination of the 
principal tenancy \vould not affect the sub-tenant. In suit No. 483/4400 it was 
finally held by the Appeal- Court that . the first plaintiff had not lawfully sub-let the 
premises and as his tenancy had been terminated he and his sub-tenants were liable 
to be evicted. The plaintiffs seek for a re-determination of these very questions 
in the suit filed by them in the City Civil Court. 

The plaintiffs rely upon section 29-A of the Act in justification of the suit filed 
by them in the City Civil Court. According to them, questions of title are expressly 
allo%ved to be re-agitated in a competent Civil Comt other than those specified in 
section 28 even if such a question arose and was determined by a Court exercising 
jurisdiction under that section. This contention of the plaintiffs makes it necessary 
to construe the provisions of sections 28 and 29-A of the Act. 

In a suit for recovery^ of rent where admittedly one party is the landlord and 
the other the tenant, section 28 of the Act explicitly confers on Courts specified there- 
in jurisdiction to entertain and try the suit and expressly prohibits any other Court 
exercising jurisdiction with respect thereto. Similarly, in a suit relating to possession 
of premises ^vhcrc the relationship of landlord and tenant admittedly subsists bet- 
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weenthepai'ties, jurisdiction to ■ enter taini and try siich a suites i'n the Courts' specified 
in section 28 and no other. All applications made under the Act are also to be 
entertained and disposed of by 'the Courts specified in section'28 andno othdr. In 
all'such suits or proceedings'the'Goufts spebified’in section'SS alsd’have ffie jurisdic- 
tioii to decide all .clairhs' ’or t^u^tions^arising ouf/bfthe Act or an^ of its provisions'' 
The words employed in section 28 makes this quite clear. Do the provisions of 
sebtipri "bS cover' a case wherb in 'k suit^'bnd 'party alleges that lie is' tire ’ landlord 
and dehies' that the' other 'is his tehanft or 'i/lce ama and. the relief^ asked'’for'‘'ih 
the suit is in the naturfc'of a claim which arises but b!f 'the Act'df any ’of its‘provi£ons'? 
Thfe answer must be in the'aiiirhla'tive'on a reasonable interpretation of seciibn‘28. 
Suit hjo. 483/4400' of the' Cdiift of Small Causes’/ 'B'dmh'ay,' was admittedly by a land- 
lord. Eviction of the tenant and those tbWhohi'he had ’sub-let" the premises was 
sought on.theiground that the' latter were. trespassers and-lhe former was not'ehtitled 
to reinain,in possession, that js to< say, .that, none of the defendants to'.that suit' were 
prqtected'frotn feviction by any of the provisions of the Act’. -The suit, in siibstanc'e, 
was;a denial of theiright of the defendants asdenants.. iThei claim of the defendants 
was'that they were protected, by the provisions of the; Act.'. ■ Jn such a' suit thb' claim 
of the idefendahts.was lOne Which' arose out of the Act .or any of its provisions and only 
the, Courts specified in seGtion'28 and. no- other could deal with'it.'and decide the 
jssue. . , 1 , ■ b )i ; ■• !' I. ' ■ ,(>;•' b'! ’ -d! i‘. . 

■ r The present, suit filed in the- City Civil Court raifeed Jn substance.a claim' to .the 
effect that, the' plaintiffs wereithe tenants of the premisesiwithinjthe.meaning of the 
Act. n Such a claim was one which arose out of the Act or any of its-provisidns.' cThe 
suit related to, possession of the premises and ' thb.right of thelaiidlord lo evict any of 
the plain tiffs. waS- denied on'the ground that dhe first plaintiff' was a tenant within 
the meaning. of theAct'and ' the premises had' ' been' lawfully sub-let by "him’ to the 
second and' third plaintiffs. The City Civil Court was thus called Upon to’’ decide 
whether the first plaintiff, was a -tenant of 'the premises within the meaning of the 
Act .Whether he .had, lawfully 'sub-let the same', 'to -the second and third 
plaintiffs. "The .City. Civil Courtj -therefore, ,had to determine ' whether the 
plaintiffs ihadi' established .their,' claim to ;ibe 'in' ‘possession' of the premises in 
accordance I with the provisions of.'thei Act.---'As>the tenancy of the. first 'plaintiff 
hkd -been, terminated by .the landlord, .'thiSi plaintiff coUld resist -eviction' only if he 
established his rightlto continue in possession under.' the .provisions' of the Act.' ■ On 
the. termination of the tenancy of the firstplaintiff,' outside theprovisions of the Act, the 
sub-tenancy would come to an end anduhe landlord would be entided'to possession. 
.This could be denied to him only if the second and third , plaintiffs could establish 
that the premises had been lawfully, sub-let to them and under section i4,of the Act 
they must be deemed to be tenants of the premises. In other words, the City Civil 
Court could not decree the suit of the plaintiffs unl<ss their claim to remain die posses- 
sion wais established under the Act or any of its provisions. Independent of die 
Act the plaint in this suit disclosed no^cause of action. Section 28 obviously con- 
templates the filing of any suit relating to possession of any premises to which any of 
the provisions of Part II of the Act apply between a landlord and a tenant and it 
authorizes the Court to deal with-arty claim or question arising otlt Of the Act or any 
of-its provisions in siich a suit; The-Suit of the ‘ plaintiffs filed 'in the City Civil 
Court certainly 'is' one relating to possession of premises to which the provisions of 
Part II of the Act apply and in that suit'claims and questions arising out of the Act 
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or, any of its provisions had to be dealt with, n It was,', however, suggested that, the 
suit in the City Civil Court was no tone between, a landlord and a teilant;because the 
defendants of this suit did/not admit that the plaintiffs were .the tenants of the;pre7 
mises in question. Section .28, applies to, .a suit, wherd 'admittedly tlib' relationship 
of landlord and tenant within, the, meaning- o£<the -Act, subsists .benveen- theparties. 
Thc' plaint in the, suit in the. .City Civih Court adntits- that-the defendant were; land- 
lords, of the premises at various.stages and the plaintiffs .were their tenants. The suit 
therefore!/ was ms'ehtially a suit between a landlord and, a tenant. The suit did not 
cease to’ be a suit’ between ‘a landlord and a tenant, merely 'because the defendants 
dediedthe' claim of the jpiaih'tiffs’;' Whether the plaintiffs were the 'tenants 'would be a 
claim dr question' arisihg' out of the 'Act or any‘of its provision^ Which had td’be dealt 
with’ by the'Court trying -the suitl ' On a’prbper interpretation of the provisions 'of 
section' 28 'the suit 'contemplated' in that section is not only a suit between a'larihlord 
andh' tenant ‘ih which 'that ’relationship’ 'is admitted biit' also a suit in which 'if is 
claimed that the ' relationship of a laridlbrd arid a tenant within the meaning of the 
Act 'subsists ’between' the parties. ' The' Courts which have jiiriMi'ctibh to ’entertain 
and try such a''suit’are the Courts specified' in section 28 and no o'the'rj ^ ” 

' "No do'iibt sedtion '29-A expressly provides 'that ‘hothiiig cbhtained in section 28 dr 
sebtibh '29'shall bfe 'deerriedtd bar a party to a suit,' proceeding or a'ppeal/ mentioned 
therelhVi'n ■which 'a* 4 uestibn of titl'e'tb premise arises and' is determined/ 'from 'suing 
in a 'coiripeteht Court to establish his'' tide tb’such preihises. " ’ Even if it' be' assumed 
thdt a'xlaim'tb a' right to tenancy of prehiises is a qu'estioh of tide to the premises,' is 
that A tide which 'se’ctidn iag-A permit's a party to establish ih a cdnipetent Coiirt 
other than that specified in' sectibn 28? If it is'pbssible td'hvdid 'a-conflict' betwe'dh'thb 
provisions of section. 28 ^nd section 29-A pn a proper ;construption thei'eof, then it is 
die duty of a Court to so construe them that they are.in harmony with each ojther. , , It 
is possible to conceive of cases where in a suit under section 28 a question .of tide, to 
premises which does not arise out of the Act or any of its provisions may be determin- 
ed incidendally. Any part to the suit aggrieved by such a determination would be 
free to sue ^h a .competent Court to establish his title to such premises by virtue of tK^ 
provisions of section ag-'A. Oh die other band, in a suit where a questibp tide 
entirely arises out of the Act or any of its provisions, the jurisdiction to fry such a 
siiitWas exclusively''vested in the Courts specified ih'sectibn'28 and no otbef . ' ' 'ji’hat is 
to say, a fide which could not be established outside the Act but which arose under 

• t'k**»**’*|i t > »I • il ^ J '('"'ll'* 

the provisions' of the Act by virtue of a claim made thereunder, must' be determined 
by a Oburt specified in secfi9h'28 and a tide de /wrs^ihe Act maybe determined in any 
other Court of combetehf jurisdiction. The Act purported to' amehd and 'consoli- 
date die law relating to the control of rents of certai'h preniises arid of evictions. It 
defined “landlord” jaii'd' “tenant” 'to have a meaning wider in scope and concept 
than those ivof ds have uh'der the ordinary law. Any one who was a landlord or a 
tenant, as' defined in 'the Act, would have to Conform fo the provisioiis of the' Act'and 
alTclam^ tb'sucli a'^tafus wbiild'hav’e to'b’e dctefmined'uhder the provisions of the 
Act as they would be claims’ arising out of it.' The Act specially provided that'the 
Courts specified in section 28 shall have die jurisdiction to deal with any claim or 
question arising oiit of thb Act or any of its provisions and ' expressly e.xcluded any 
other Court from living such jurisdiction. ' It is difficult ' to accept thc suggestion 
that die Legislature intended, after setting up special Courts under section 28 to dcaj 
with such matters, diat thc same should be reagitated and redetermined in anotiier 
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suit by a Court not specified in section 28. By enacting section 29-A the Legislature 
clearly inteinded that no finality- should be attached to the decision of a Court trying 
a suit under section 28 on a question oftitle de Am the 'Act/ The provisions of'the 
■Act on the other hand, clearly indicate that all'claims or questions arisingjbut of the 
Act or any of its provisions, even thbiigh they maybe in the nature'of a title to the 
premises, were to be determined by the Courts specified iii section 28 and no other. 

I I 1 ' f 1 • J * ■ ' t V ‘M < , I , , ^ V ’ ' ' 

Some reference was made to section 49 of the Presidency Small Cause Courts 
Act,. 1882, which provides that recovery of possession of any imrnovable property 
under, Chapter VII of the Act shall ,be no bar to the institution, of a suit in the High 
Court for trying the title thereto. The provisions of this section render no assistance 
in the matter of interpretation of section 28 or 29-A., Chapter VII of the Presidency 
Small Cause Courts Act deals with the recovery of possession of immovable pro- 
perty from a person mcluding a tenant. The provisions of section 41, onwards pres- 
cribe a summary mode for recovery of possession which could even be stayed by the 
Small Cause Court if the provisions of section 47 were complied with..Indeed5, under 
section 41 no claims or rights are determined. In such a situation it ,is clearly 
.understandable that nothing -contained in Chapter VII could, ^ be,, a bar to the 
institution of a suit in the High Court for trying the title to the immovable property. 
In a suit imder section 28 the Court has to determine all questions^ relating to, recovery 
qf rent or relating to possession and all claims or questions arising out of the ,Act 
or any of its provisions. Section 29 provides for an appeal against the decision of 
the Court. Under Chapter VII of the Presidency Small Cause Courts Act there is no 
.provision for an appeal against an order directing recovery of possession.,,, , , 

' In our opinion,' the High Court correctly decided that the suit filed by the 
plaintiffs, who are the appellants in this appeal, could not be determined by the 
City Civil ' Court. ' ' ' ' 


, , jOn behalf of the appellants a request was made that if the appeal, should fail, 
they may be given some time to vacate the premises. The High Court in dismissing 
the. appeal had directed “Decree not tq be executed, for a fortnight”. In granting 
special leave this Court had granted an ex parte stay, staying the execution, of the 
decree in suit No. 483/4400 of 1948 of the Court of Small Causes, Bombay, until the 
1 6th day of January, 1956 and had directed that the stay application be posted for 
hearing on tliat date. On that day the application for stay was. allowed on two 
conditions being fulfilled and on the non-compliance of which the stay order would 
stand vacated. On, February 19,, i 957 j another order was passed by this Court 
when its attention was drawn to the non-compliance of the conditions stated in the 
order of January 16, 1956, on the part of the appellants. The stay order i was not 
yacated as the appellants were ordered to do certain things and because of the , un- 
dertaking given by them that they would deliver forthwith possession of the premises 
to the respondents in the event of the appeal being dismissed or decided against them. 
Having regard to the undertaking given, as also the fact that execution of the decree 
in suit No. 483/4400 of the Court of Small Causes, Bombay, has been delayed long 
enough, wc arc unable to accede to the request made by the appellants. 


The appeal is accordingly dismissed with costs. 


Appeal dismissed. 
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^ 95^1 WORKMEN OF ASSAM cd. V. ASSMi CO., Li'd. {Kapur, J.). 

SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.)' ■ 

' Present: — ^N. H. 'Bhagwati, J. L. Kapitr and A. K.Sarkau, JJ; i 
Workmen of Assam Col ' . ’ , ' ' ‘ ' . 1 ' Appellants* 

‘ V. ' ' ' . ’ ' ' ' : , ■ 

Assam Co., Ltd. ' ■ . .. ' Respondent'. 

Bonus — Ascertainment of distributable surplus — Depreciation allowable — Applicability of general formula 
io Ua industry — Artisans if entitled to bonus. j i 

The principles on which the ascertainment of the surplus on the basis of which bonus 'becornes 
determinable and distributable have been laid down in Sri Meenakshi Mills v. TTieir Wdrkman,'' (1958) 
S-G J- 557 : A.I.R. 1958 S.G. 153 (156). The formula laid down there is that the distributable sur- 
plus has to be ascertained after providing from gross profits for (i) depreciation (2) rehabilitation 
(3) return at 6% on the paid-up capital, (4) return on the working caiptal at lesser but reasonaWe 
rate and (5) for an estimated amount in respect of payment of income-tax. 

The depreciation allowable thereunder is the normal depreciation including shift depreciation 
but not that allowed under the Income-tax Act. No special circumstances are shown to exist which 
would make it inapplicable ti the tea’ industry. > ’ • • j t" 

The return of 7% on the capital allow'ed by the IndustriahTribunal as'against 6% under the 
formula is justified in view of the industry running more and greater risks than any other industry ; 
and the return of 5% on the reserve instead 4% under tlie formula was‘ also justified in the 
circumstances of the industry; The raising of the latter to 5% by the Appellate Tribunal to provide 
for' rehabilitation cannot be upheld as the respondent did not claim it in his written statement. - 

Payment of bonus by the respondent company on the ‘ unit scheme ’ in vogue since 1926 has the 
merit of combining the fair distribution of surplus available and the maintenance of efficienc>' of the 
establishment. 1 , , j , 

. The artisan abo will be entided to proportional bonus and the respondent was directed to provide 
additional sums therefor. 

Appeal from the Judgment and Order, dated, the 31st August,. 1955, pf the 
Labour Appellate Tribunal of India, Calcutta, in Appeal Nos. Cal.-i87 & Cal.-i88 
of 1954, arising out of the Award, dated the 15 th May, 1 954, of the Industrial Tribunal, 
Assam, in Reference No. 20 of 1953 published in the Assam Gazette, dated i6th 
June, 1954. 

C. B. Aggarwala, Senior Advocate {K. P. Gupta, Advocate, with him), for 
Appellants. , , 

P. K. Goswami, Senior Advocate, {S. f. Mukherjee and B.M. Ghosh, Adyocates, 
with him) for Respondent. 

The Judgment of the Court was delivered by 

Kapur, J . — In tliis appeal brought by special leave against the order of the Labour 
Appellate Tribunal, Calcutta, dated August 31, 1955, tlie controversy between the 
parties is confined to the question of bonus. The appellants are th'e'tvorkmen in- 
cluding members of the Indian Staff and artisans employed by the respondent, the 
Assam Co. Ltd., a company incorporated in the United Kingdom and engaged in 
tea indus^ in tlie State of Assam. The appellants claimed bonus for theycahs 1950, 
1951 and 1952 at the rate of 6 months’ wages per year. The respondent offered to 
the Indian staff excluding the artisans Rs. 51,061 as bonus for 1950, Rs. 48,140 for 
1951 andRs. 15,493 for 1952 which works out at 2.3 per cent, of the net profit for the 
year 1950, 3.1 per cent, for tlie year 1951 and 3.9 per cent, for the year 1952. This 

1 


* GA. No. 34 of 1957. 


3tst March, 1958. 
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dispute was referred to the Industrial Tribunal/ by a notification of the Assam 
Government, dated August 27, 1953. > 

The Industrial Tribunal allowed depreciation as given in the company’s balance- 
sheets for the three years and allowed as return on the paid-up capital and on ,the 
reserve 7 per cent, and 5 per cent, respectively and held the artisans also to be enti- 
tled to ^bonus. V For the purpose of mode of payment the Industrial Tribunal accepted 
the “unit scheme” under which the company had been paying bonus since the year 
1926. It was of the opinion that the seheme was fair and rational and gave incen- 
tive tp industrial efficiency ^and to production. ^ ^ 

Both the appellants and the respondent appealed against this order, the former 
as to the correctness of the accounts, the amount of the return on capital and reserves 
and the “unit sdheme” and again claimed six months’ wages per year as bonus, 
^e latter appealed against the percentages allowed on the capital and the reserves 
and claimed 10 per cent, and 8 per cent, respectively as a fair return. It objected to 

' I ) [ I 

the inclusion of the artisans amongst the workmen eligible for bonus and also^ to the 
application of what is known as the Bombay formula to tea industry. 

' ' The Labour Appellate Tribunal varied the Tribunal’s award andiallow'ed de- 

, predation at the rate allowable under the Indian Income-Tax Act, confirmed 7 per 
cent, on the paid-up capital but raised the return on tlie reserves from sper cent, to 
6per cent/ in order to meet the claim of the company for rehabilitation which though 
not claimed before the Industrial Tribunal, was put forward before, it as a basis 
for increase in return on reserves. In this Court the appellants again repeated .their 
objection to the amount of depreciation, the return on capital and on reserves and 
to the ‘unit scheme’ but were prepared to confine their claim to two months’ wages 
as bonus. Counsel for the respondent objected to the applicability of the formula to 
an industry like the tea industry, his contention being that circumstances and consi- 
deraltions applicable to the textile industry cannot apply to tea industry Which, being 
connected with agriculture, is affected by various factors which must be taken into 
' consideration in the matter of depreciation, return on capital and return on reserves. 

The principles on which the ascertainment of the surplus on the basis of which 
'bonus becomfes deterrtiinable and distributable have been laid d6wn by this Court in 
Sree Meenakshi Mills v. Their Workmen''^. The formula there laid down is : 

“ Distributable surplus hbs to be ascertained after providing from the gross profits for (1) depre- 
ciation, (2) rehabilitation, (3) return at 6 per cent on the paid-up capital (4) return on the worlving 
capital at a lesser but reasonable rate, and (5) for an estimated amount in respect of tlie payment of 

. ,» * I I 1 

income-tax. ' 

7 - T 

Under this formula the depreciation allowable in cases arising under the Industrial 
Disputes Act is the normal depreciation including shift depreciation. We did not 
understand counsel for the respondent to contend that there was anything in the 
formula which was wrong in principle but that it had to be adjusted to suit tlic 
circumstances of the Tea industry. No circumstances were, however, given by him 
which would make it unfair to apply the formula nor were any figures or particulars 
furnished for varying it in regard to depreciation. 

The Industrial Tiibunal allowed,? per cent, return on capital as against 6 per 
cent, held allowable under the formula. Its reasons for this increase tvcrc 


•/ 
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> “ That the tea industry Here may have often to face various adverse circumstances— i[nor<i 'k(ivese 
than those that may come upon' other industries 'and may have' more risks than odier industries. It 
may, however, be noted that the company in the instant case— is more than a cenWry old . one faring 
well all through and, has thus been so far a prog)erous one and on a sound footing and tw such it 
is expected to have built up a substantial reserve,” ‘ . 

THe Labour Appellate Tribunal maintained this higheprate.of return on capital 
on the ground . r • 

■ ’’'“ofitsljeing exposed to greater risks than any other industry namely 

weather, pests in the plants ' and; gradual deterioration of tlie soil over which « no man has any 
control.’,’. .... ' , ^ . 1 ' ■ , , i , 

These additional risk factors are no 'doubt- present in -an industry connected with 
agriculture like the tea industry and in bur opinion they-justify the gitdng of a'higher 
rate of return on capital-. - • ’ ' i' . - ■ - 

Instead of- 4. per cent, allowed by the formula the Industrial Tribunal fixed 
the return oh reserves at 5 per cent, on the grouhd of its 

' “ being sufficient to guard the interests of the company ” ' ‘ ' . - • ' 

but the Labour Appellate Tribunal increased it to 6 per cent, to meet replacenients 
and reliabilitation charges since the 

“ usual metliod of calculating these charges is not possible in the present case” 

• and ^ 

” wc are to sec that the industry does not suffer for want of replacement and rehabilitation 
funds and must provide such funds in some other way, namely, by allowing a return on the working 
capital at higher rates ”. 

' ' ■ *1 5 ‘ I . 

In the absence of any claim in the respondent’s written statement for rehabilitation or 
any figures for determining this amount, this extra one per cent, is insupportable. 
It is not a case where a claim could not be made or , figures could not have been 
given at the proper stage., The additional one per cent, cannot therefore be allowec^. 
In our opinion the reasons given by the Industrial Tribunal sufficiently support the 
giying of 5 per cent, on the reserves as being fair considering the risks of the tea indus- 
try which is exposed to various adverse circumstances and elements. The Industrial 
Tribrmal has not acted unreasonably nor in disregard of any accepted principles 
in calculating the return on reserves at 5 per cent, and we see no cogent reason for 
varying this rate. 

The respondent has, since 1926, been paying bonus to its employees according 
to a sclieme called the “unit scheme” which according to the Industrial Tribunal 
has the merit of being, more rational and gives incentive to industrious habits and 
efficiency leading to more production. The Labour Appellate Tribunal did not go 
into the merits of the scheme but ordered payment according to it. Under this scheme 
units arc credited to each workman, taking into consideration the importance of the 
job he holds, tlie wages he gets and the number of years he has been employed in that 
particular job. The value of imits so awarded thus vary commensurate with consi- 
deration of efficiency and experience. The establishment is divided into twelve 
categories and the medical staff into three each based on the relative importance of the 
nature ofwork done by a \vorkman. Thus in the descending order of their importance 
the jobs arc classified as ; i . Head Mohori ; 2 Head Clerk ; 3. Divisional Mohori ; 
4. Land Mohori, Hazaria hlohori ; 5. Kamjari Mohori ; 6 Godowm Mohori j 
sej— 114 
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7.. 2nd Tea House Mohori, ,2nd Kerani, 2nd Hazaria Mohori ; 8. 2nd 
Godown Mohorij g.Gunti Mohori ; 10. 3rd Tea House Mohori ; ii. Mondal ; 
12. Apprentices ; ■ • . • 

Units would thus be awarded to workmen in the particular category they 
are in and the more qualified the worker the better his work a.nd the highp his 
wage', the Higher the number of vmit's he would be entitled toi The aihount 
available for distribution as bonus in divided by the aggregate number of units 
of all the workmen participating in the scheme and each worker, would be entitled 
to a multiple of the amount payable on one unit and; the units to his credit. It 
appears to us that the estimate of the Industrial Tribunal as to the suitability of 
the scheme was fully justified and payment of .bonus, in accordance with this scheme 
will not only result in fair distribution of bonus but would also lead to improve- 
ment in the quality and quantity of work. This scheme is' not to be confused with 
production bonus though it has the merit of combining the fair distribution of the 
surplus available and the maintenance of efficiency, in the establishment. , ; 

Taking the figures on the basis of the award made by the Industrial Tribimal 
we find that Rs. 7,64,608 would be the surplus for the year 1 950, Rs. 77,823 for. 1 95 1 
and a deficit of Rs. 10 lacs for the year 1952. The total sum ayailable for three 
years will be nil. On the basis of the claim which counsel for the appellant has 
made before us, t.e., two months’ wages, we find that the amount of bonus required 
for the members of the staff for the year 1950 will be one-sixth of Rs. 4,63,095 and 
for the year 1951, one-sixth of Rs. 4,83,892 and for 1952 one-sixth of Rs. 5,31,202 
which works out to Rs. 77,182 for 1950, Rs. 80,647 for 1951 and Rs. 88,522 for 1952. 
The amounts required for the artisans further increase these figures. No doubt 
on the calculation, which have now been made the appellant may justify the claim 
of two months’ bonus for the year 1950 but the sanie cannot' be said in regard to 
the claim for the years 1951 and 1952 because, of the available surplus which is 
only Rs. 77,823 for 1951 and there is a deficit of about 10 lacs of rupees for the year 
1952. Taking all these figures into consideration, we are of the opinion that the 
amounts' awarded by the Industrial Tribunal are fair and proper. As the Labour 
Appellate Tribunal allowed depreciation and rehabilitation on an erroneous basis, 
we would set aside the order^of the Labour Appellate Tribunal and would restore 
that of the Industrial Tribunal with this modification that the Respondent shall 
make available the additional amount required for payment of the proportional 
bonus to tlie artisans. 

■ The appeal is, therefore, 'allowed to this extentj the order of the Labour 
Appellate Tribunal set aside and tlie award of the Industrial Tribunal restored witli 
this modification that the respondent shall also provide an additional amount for 
these three years for payment to the artisans of proportionate bonus on the basis 
of the “ Unit System ” . As neither of the parties have succeeded in tlicif main 
contentionsi the fair order in regard to costs should be that the parties do bear their 
respective costs throughout. 

Appeal allowed in pari. 

Tribunal’s award restored with modification. 
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> . [Civil Appellate Jurisdicdon.} ‘ 

Present ; — ^B. P. Sinha, S. J. Imam and K. Sueba Rao, JJ. 
Kahhaiyalal ' ' , - • Appellant^ 

V. ' , ■ • ' 

Dr. D. R. Banaji and others . . Respondents, 

Berar Land Revenue Code {igsS),- Sections 155, 156, 157 and 192 — Property in custodia legis — Receiver 
in possession — Sale for arrears of revenue-, — Pfo notice to Receiver-in-charge — Pfq leave of Court— rLegality of the 
sale — Jurisdiction of civil Court, if barred. 

The Nagpur High Court allowed the second appeal preferred by the Receiver-in-charge of 
property in custodia legis against the dismissal of his suit by the trial Court, and confirmed in appeal 
on the .ground it .was hatred underisections 157 and 192 of Berar Land' Revenue Code, 1928.', The 
Letters Patent Appeal preferred against the same by the purchaser at the revenue, sale was dismissed 
affirming the decision of the single Judge that the suit was not barred. Hence this appeffi. 

The general rule, that property in custodia legis through its duly appointed Receiver is exempt 
from judicial process except to the extent that the leave of Court has been obtained, is based on a 
very soxmd reason of public policy, namely, that there should be no conflict of jurisdiction between 
different Courts. .Of course, if any Court holding property in custodia legis is moved to; grant permission 
for taking legal proceedings in respect of that property the Court would ordinarily grant such permis- 
sion! if considerations of justice require it. Courts of Justice therefore would not be a party to any 
interference svith that soimd rule. ' ' • ■ . ' . 

The Berar Land'Rcvehue Code, 1928, lays down special machinery for the realisation'of Govern- 
ment revenue' declared paramount charge on the property, and all questions coming within the pur* 
sdeW'of the Code must be determined only according to the procedure laid dosvn therein ; but the 
Code does not lay dotvn any specific rules in respect of property placed in custodia legis.,/ ; , 

Section 157 (i) ,of the Code barring suits (to set aside sales) is confined to “all claims on the 
ground of irregularity or mistake” and does not cover any other grounds; section 157 (a) specifi- 
cally saves only certain suits referred to therein. But it does not necessarily follow that suits not directly 
within the terms of sub-section (2) are covered by the bar in sub-section (i). There m'ay be tertium 
quid between the grounds covered by sub-section (i) and sub-section (2). 

, The instant suit is not one simpliciter to set aside a sale held by the revenue authorities but a suit 
for a declaration that tlie sale held by the revenue Court does not affect the interests which are lin 
the custody of the Court through its Receiver and for recovery of possession as against the auction 
purchaser and it is not a matter which the several authorities under' the Code have been empowered 
to determine,' decide, or dispose of. Hence section 192 of the Berar Land Revenue Code will not 
apply.' ■ ’ - - ' . . ■ 

If the leave of the Court had been taken to initiate proceedings under the Code or if the Receiver 
had been served with a notice of demand the sale would have been valid and subject to only such 
proceeding ^ are contemplated under sections 155 and 156 of .the Code. Then there would have 
been no conflict of jurisdiction arid no question of infringement of the sound principle above stated. 
But the absence of leave of the Court and of the necessary notice to the- Receiver makes all the 
difference between a valid and illegal sale.' The Nagpur High Court’s conclusion that the auction sale 
impugned in the case was illegal and the Receiver’s suit was not barred by the provisions of the Code 
is correct.' • , . . .. 

, Quaere : — (i) How far a principle of natural justice— 7the rule of audi alteram partem relied on by 
the High Court as an additional reason for holding same illegal — can override the specific pro'visions 
of a statute ? (not decided as unnecessary) . . , . 

(2) 'Whether the sale of property in the hands of a Court through its Receiver without the , 
leave of that Court is a nullity ? (not decided as unnecessary though Americm Courts hold so). 

Appeal from the Judgment and Decree, dated the 25th January, 1951, of the 
Nagpur High Court in L. P. Appeal No. 10 of 1945, arising out of the Judgment 

* G.A. N0.J128 'of 195^. 
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and Decree, dated the 29th March, 1945, of the said High Court in Second Appeal 
No. 453 of 1941, against Judgment and Decree, dated 5th April, 1941, of the 
Additional District Judge, Yeotmal in Civil Appeal No. 47'A of 1940 arising out 
of the Judgment and Decree, dated 14th September, 1940, of the Additional Sub- 
Judge, First Class, Yeotmal in Civil Suit No. 72-A of 1940. 

Radhey Lai, Advocate, for Appellant. 

P, N. 'Bhagwati, Advocate and -J. B. Dadachanji, S. JV. Andley and Rameshwar 
J{ath, Advocates of Messrs. Rajinder Narain Co., for Respondent No. i. 

R, H. Dhebar, Advocate, for Respondent No. 2. 

I I 1 j 

The Judgment pf the Coimt was delivered by. i 

' Sinha, J’.-^The'main question in controversy in this appeal on a certificate 
of fitness granted by 'the High Coutt of Judicature at Nagpur (as it then was), is 
whether the provisions of the Berar Land Revenue Code, 1928 (which will herein- 
after be refei;red to as the Code) , bar the suit out of which this appeal arises. 

In order to appreciate the points in controversy in this appeal, it is necessary 
to'state the following facts ; One Bhagchand Jairamdas was the occhpant of a plot, 
situated in the District town of Yeotmal in what was then called the Province of 
CentraL Provinces and Berar, measuring 1,91,664 square feet in area, on which 
stood a ginning factory and its ^ appurtenant buildings. Bhagchand aforesaid, had 
executed a mortgage-bond in favour of one Abubakar. The mortgagee afore- 
said instituted a suit on the original side of the Bombay High Court, being Civil 
Suit No. 1543 of 1934, to enforce the said mortgage. A Receiver was appointed 
on October 20, 1936, during the pendency of the suit in respect of the mortgaged 
properties including the plot described above. The land and the buildings and 
the factory, have been valued by the Courts below at about Rs. 70,000. The re- 
venue payable in respect of the plot in question, at the rate of Rs. 129. per year, 
appears to have remained in arrears for two years, namely, 1936-1937 and 1937-38. 
The Sub-Divisional Officer of Yeotmal; functioning as the Deputy Commissioner 
under the Code, sold at auction the plot jn question, free of all encumbrances, on 
December, 17, 1937, without impleading or giving notice to the Receiver who was 
in charge of the estate of Bhagchand, as aforesaid. At that auction, Kanhaiyalal, 
the appellant, purchased the property for Rs. 270 only. The sale in his favour was 
confirmed on January 26, 1938, but it appears that the then Receiver had sent Rs. 
275 by a cheque to the Sub-Divisional Officer concerned, in full payment of the 
arrears of land revenue, and thus, to have the sale setaside. But it was received two 
days after the confirmation of the sale. Before the confirmation of the sale, the Re- 
ceiver had made an application on January ig, 1938, to the Sub-Divisional Officer, 
offering to pay the arrears, but it appears that through some bungling in the office, 
the attention of the Sub-Divisional Officer was not drawn to the application until 
after the confirmation of the sale. The Receiver then applied for a review of tlic 
order confirming the sale, and the Sub-Divisional Officer allowed the application 
and set aside the sale. The Deputy Commissioner, Yeotmal, and the Commissioner, 
Berar, also upheld the order setting aside the sale. Thereupon, the auction purcha- 
ser, Kanhaiyalal, moved in revision the Financial Commissioner who was then tlic 
highest Revenue authority under the Code, against the order of the Commissioner, 
and ultimately, tlie order setting aside the sale, was vacated by the Financial 
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Commissioner on the ground that there was no application under section 155 or 
section 156 of the Code. > • 

I 

The then Receiver, having ultimately failed in having the sale of the valuable 
properties by the revenue authorities, set aside, instituted the suit out of which this 
appeM hrises,’ impleading the Provincial Government of Central Provinces’ and 
Befar, as the first defendant, Kanhaiyalal, the auction-purchaser, as the second 
defendant, aHd Dull Chahd Bhagchand as the third (defendant. He prayed foi^ a 
declaration that tbe auction-sale held on December, 1 7) 1937, was void,, on a number 
of grounds including' the grounds that no notice of demand had been sent to the 
Receiver, who was in , charge of the property' ; . that the attachment and sale proclama- 
tion had not been effected according to law, and that though the revenue authori- 
ties were aware of the appointment of a Receiver of the property, by the Bombay 
IRgh Court, they did not implead the Court Receiver. This suit was contested on 
the preliminary ground that it was barred by the previsions of sections, 1 57, and. 1 92 
of the; Code. That plea found favour, both, with, the trial Court and the Court, of 
apeal (Additional District Judge, Yeotmal). On second appeal to the High Court 
of Judicaturer at Nagpur, the case was heard by a Single Judge, ’Niyogi,,J., who 
allowed the appeal by judgment, dated March 29, 1945. . On a Letters Patent 
Appeal by the auction-purchaser, Kanhaiyalal, the matter was heard by a Division 
Bench (Mangalmurti and Deo, JJ.) . The Bench affirmed the decision of the,learn» 
ediSingle-Judge, and held that the suit was not barred. Hence , this appeal. , 

i'.It was urged on behalf of the appellant, the auction-purchaser, who 'was-'the 
second defendant in the suit, and who only is interested in having the sale in question, 
sustained by the Court, • that ’ the sale without riotice to the Receiver or without 
impleading him, was not void but only irregular, and secondly, that in any event, 
the suit was barred by the provisions of sections' 157 and 192 of the Code. The 
first defendant, the State Government, which was represented by Mr, Dhebar, prayed 
that, in. any event, there should be no order for costs either in favour of or against 
the I Government. ■ 

' On' behalf of the plaintiff-respondent, it was urged that property in the hands 
of a Receiver is custodia legis, and is exempt from all judicial processes except to the 
extent that the Court Which has appointed the Receiver, may accord permission to 
the Receiver or to third parties to institute proceedings in respect of the property ; 
that no permission of the Bombay High Court which had appointed the Receiver, 
having been taken for the sale of the property, the sale held without such a perniis- 
sion, is ,a nullity ;• that , at any rate, such a sale was not a' mere irregularity but an 
illegality and could be avoided by suit:; that there being no valid, attachment, of 
the, property with notice to the Receiver, the attachment itself was illegal, and on 
that ground also, the sale was void ; and lastly, that the suit was not b^red by the 
provisions of the Code, as held by the High Court. , , , , , , 

■ The facts as set out above, are not' in controversy. During the’ time that the 
proceedings culminating in the sale of the property; had been pending in the'Reve- 
nue Courts; the Receiver was in effective control and management of the property. 
The revenue authorities had been apprised of the fact that the Receiver appointed 
by the Bombay High Court, was' in-charge of the property. As a matter of fact, an 
attempt had been made by the revenue authorities, in the firstinstance, to', approach 
the Collector of Bombay for realising the arrears of land 'revenue in respect of the 
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plot in question, but the mistake tvas that no approach was made to the Bombay 
High Court or even to the Receiver for paying up the arrears of the Government 
demands. It was certainly the duty of the Receiver to see to it that aU public de- 
mands in respect of the properties in his charge, were paid in due time, and in this 
case, certainly, the arrears in respect of the year 1937-38, which fell due in August, 
1938, accrued in his time, if not also the arrears in respect of the previous year 
1936-37 . If the Receiver had been more vigilant, or if the revenue authorities had 
made the demand from the Receiver in respect of the arrears, they may have been 
paid up in due course without the necessity of putting the proper ty to sale. 

So far as the Indian Courts are concerned, it is settled law that a sale held witht 
out making attachment of the property, or without duly complying with the provi- 
sions of tire law relating to attachment of property, is not void but only voidable. 
Rule 52 of Order 2 1 of the Code of Civil Procedure, requires that where the property 
is in the custody of any Court or public officer, attachment shall be made by a notice 
to such Court or officer. But the absence of such a notice would not render the sale 
void ab initio, because the jurisdiction of the Court or the authority ordering the sale, 
does not depend upon' the issue of the notice of attachment. It is also settled law 
that proceedings taken in respect of a property which is in the possession and manage- 
ment of a Receiver appointed by Court under Order 40, rule T of the Code of Civil 
Procedure, without the leave of tliat Court, are illegal in the sense that the party 
proceeding against the property without the leave of the Court concerned, is liable 
to be committed for contempt of the Court, and that the proceedings so held, 
do not affect the interest in the hands of the Receiver who holds the property for the 
benefit of the party who, ultimately, may be adjudged by the Court to be entitled to 
the same. Thd learned counsel for the respondent was not able to bring to our 
notice any ruling of any Court in India, holding that a sale held without notice to the 
Receiver or without the leave of the Court appointing the Receiver in respect of the 
property, is void ab initio. In the instant case, we do not think it necessary to go into 
the question raised by the learned counsel for the respondents that a sale of a pro- 
perty in the hands of the Court through its Receiver, without the leave of the Court, 
is a nullity. The American Courts appear to have taken the view that such a sale 
is void. In our opinion, it is enough to point out that the High Court took the view 
that the sale was voidable and could be declared illegal in a proper proceeding or by 
suit. We shall assume for the purposes of this case that such a sale is only voidable 
and not void ab initio. 

' On the assumption that the sale held in this case witlrout the leave of the Court 
and without notice to the Receiver, is only voidable and can be declared illegal 
on that very ground, the suit had been instituted for the declaration that the sale 
by the rev'enue Courts was illegal. The plaint was subsequently amended by adding 
the relief for recovery of possession, because in the meanwhile , the auction-purchaser 
had obtained delivery of possession of the property tlnough the revenue authorities, 
some time in 1940. The general rule that property in ciistodia legis through its duly 
appointed Receiver is exempt from judicial process except to the extent tliat the 
leave of that Court has been obtained, is based on a very sound reason of public 
policy, namely, that there should be no conflict of jurisdiction between different 
Courts. If a Court has exercised its power to appoint a Receiver of a certain 
property, it has done so tvith a view to preserving the property for the benefit of 
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the rightful owner as judicially determined.' If other Courts or Tribunals of 
co-ordinate or exclusive jiir'isdiction were to permit proceedings to go on indepen- 
dently of the Court which has placed thie custody of the property 'in the hands of the 
Receiver, there was a likelihood of confusion in the administration of justice and a 
possible conflict of jurisdiction. The Courts represent the majesty of law, and natural- 
ly, therefore, would not do anything to' weaken tire Rule of Law, or to permit any 
proceedingswhichmayha'vethe effect of putting any party in jeopardy for cdntempt 
of Court'for taking recourse to unauthorised legal proceedings'. It is on that very 
smmd principle that the rule is based. Of course, if any Court which is holding the 
property in custo'dia legis through a Receiver or othervVise, is moved to grant permis- 
sion for taking legal proceedings' in respect of that 'property, the Court ordinarily 
would'grant such permission if considerations ofjustifce require it. Courts of justice, 
therefore, would' not be a party to any interference' with that sb'imd rule. On the 
other hand,' all Gomts of Justice would be only too anxious fo'see that' property in 
custodia legis is not subjected to uncontrolled attack, while, at the same time, 
protecting the rights of all pei'sons who may have claims to the property. 

After making' these general observations, we have to' examine the provisions 
of the Code, to find out how far that general Rule of Law is affected by those provi- 
sions. The Berar Laind' Revenue Code provides that 

"land revenue assessed on any land shall be a first charge on that land and on the crops, rents 
arid profits thereof.” (section 131.) 

Section 132 makes the occupant in respect of the land in question “primarily liable 
for the payment of the land revenue”, but: section 133 provides tnat in case of default 
of payment of land revenue by the person who is ‘primarily liable’, 

“ the land revenue including arrears shall be recoverable from any person in possession of 
the land.” 

Hence, in this case, the revenue authorities could legally call upon the Receiver to 
pay the arrears of land revenue, and as pointed out above, it would have been the 
duty ofthe Receiver to pay up those arrears. Under section 135, tlie Receiver would 
be deemed to be a ‘defaulter’ in respect of the land revenue. Section 140 makes the 
statement of account, certified by the Deputy Commissioner or the Tahsildar, con- 
clusive evidence of the existence of the arrears and of the person shown therein as the 
defaulter, for the purposes of the Chapter in which the section finds a place, namely. 
Chapter XII, headed as “Realization of Land Revenue”. One of the modes laid 
down in section 141 (c) of the Code for the recovery of arrears of land revenue, is 

“ attachment and sale of the holding on which the arrear is due.” 

If a sale is held under the provisions of section 141 (c), section 149(2) provides 

that such a sale 

“shall transfer the holding free of all encumbrances imposed on it ”, 

Thus, the appellant, if the sale in his favom: was a valid one, acquired the property 
said to be worth Rs. 70,000, free from all encumbrances including the mortgage- 
money due on the property, and for which the suit in the Bombay High Court had 
been instituted, even though he paid Rs. 270 only for it. , . , • , 

• The principal question for determination in- this appeal,' therefore, is whether, 
in view of tire special provisions of the Land Revenue Code, tire present suit could 
be entertained by the Civil Court. It is beyond question that the' Code' lays down a 
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special machinery for the realization, of Government revenue which has been decla- 
red as the paramount charge on the property. It lays down a summary procedure 
for the realization of public revenue, and all questions coming within the purview 
of the Code, must be determined according to, the procedure laid down in that Codcj 
Hence, in so far as the Code has laid down specific rules of procedure, ithose rules 
and no others, must apply in the determination of all controversies coming strictly 
within the terms of the statute. One thing- is absolutely, clear, namely, that the 
Code does not lay down any, specific rules in respect of property which, has .been 
placed in custodia legis. The Code contemplates regular, payment of Government 
revenue by the owner, possessor or the occupant of the property inrespect of which 
Government revenue is payable. ,It also takes notice of devolution of interest ,by 
transfer or succession, but it does not contemplate the inter-position of, a Receiver 
in respect of the property subject to the payment of Government revenue. This 
aspect of the matter becomes important because the only point for determination in 
this, appeal, is whether the auction-sale held under the Code, without the leave of the 
Court or without notice to the Receiver appointed, by the Court,, should affect the 
interest which the Bombay High Court had, by appointing the Receiver, sought to 
protect, if the sale in favour of the appellant, stands. The mortgagee’s security 
for the payment of the mortgage-debt, in the event of the,auction-sale being- sustain- 
ed, is to that extent adversely affected without his having any voice in the matter. 
Perhaps, if the Receiver were not there, the mortgagee may have been more vigilant 
and may have taken timely steps to pay the Government demand in respect of the 
property if only for conserving it for satisfying his own dues on the mortgage. It 
lias been strenuously argued on behalf of the appellant that the present suit cannot 
be maintained in view of the provisions of the Code, particularly, sections 157 and 
192 which we now proceed to examine. Section 157 is in these tenns : 

157. (i) If no application under section 156 is made within the time allowed therefor, all 

claims on the ground of irregularity or mistake shall be barred. 

(2) Notliing in sub-scction (i) shall bar the institution of a suit in the civil Court to set aside 
a sale on the ground 'of fraud or on the ground that the arrear for which the property is sold was 
not due.” 

This section makes reference to proceedings under the previous section 156. Section 
156 contemplates an application for setting aside the sale 

' “ on the ground of some material irregularity or mistake in publishing or conducting it ”, 

at the instance of a person 

" whose interests are affected by the sale ”. 

Assuming that in the instant case, the Receiver is a person whosci ntercst can be 
said to have been affected by the sale, the ground on which he could have moved the 
Revenue authorities for setting aside the sale, was limited to material irregularity 
or mistake in publishing or conducting the sale. This provision proceeds on the 
assumption that the necessary parties have been apprised of the proceedings rela- 
ting to the realization of Government revenue. It assumes that the proceedings 
have been properly taken, but there may have been some material irregularity or 
mistake at a later stage of the proceedings, namely, in publishing or conducting the 
sale. It is clear that the ground on which the present suit is based, would not be 
covered by the crucial ^vords quoted above, on which alone section 156 could be 
availed' of. “Publishing” the sale has reference to that part of the proceedings 
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which, relates to the sale proclamatioiij and ‘conducting’ the sale has reference to. 
acts , or omissions, at a still later stage, of some officer or public authority who is 
entrusted 'vsdtir holding the sale. It is clear, therefore, that the provisions of.section 
156 are out of tlie way of tlie plaintiff in this suit. So also are the pro\dsions of sec- 
tion 155 which relate to an application for setting aside a sale on deposit of arrears 
within 30 days from the date of the sale. An application rmder section 155 can only 
be made by a person . , - , . _ 

“eiiiier o^vning such property or holding an interest therein by virtue of a title- acquired before 
such sale ”. , , . , 

A Receiver appointed under Order , 40 of tlie Code of Gi\dl Procedure, unlike a 
Receiver appointed under tlie Insolvency Act, does not owm the property or hold 
any interest therein by virtue of a title. He is only the agent of the Court for the 
safe custody and management of the property during the time that the Court exer. 
cises jurisdiction over the litigation in respect of the property. Section 157 (i ) of the 
Code, ivliicli positively bars a suit, is in express terms, confined to “all claims on the 
groimd of irregularity or mistake.” It does not cover groun^ other than those — •_ 
for example, if a sale is attacked on the groimd tliat the oivner of the; property ivas 
dead at the date of the sale, or that tliere had been some fraud in connection with the 
sale proceedings, or that he had been kept out of his remedy under the Code by some 
fraudulent act, or that there, ivns ready no arrear due in respect of tlie property 
sold, or such allied grounds — suits based on grounds like these, would not be within 
the prohibition of section 157 (1). Section 157 (2) specifically saves certain suits 
of the kind referred to therein, but it does not necessarily follow that suits not directly 
witliin the terms of sub-section (2) of section 157 , are covered by the provisions of 
the positive bar laid doivn by section 157 (i). There may be a tcrtium quid beuveen 
the grounds covered by section 157 (i) and section 1 57 (2). It is clear that the pre- 
sent suit is not covered either by the terms of section 157 (i) or those of section 157 
(2) . As already indicated, the position emerging in the present controversy, is not 
covered by the express provisions of section 157. 

But it has been argued on behalf of the appellant that even though the provi- 
sions of section 157 do not cover the ground raised in the present suit, section 192 (i) 
of the Code bars the suit. Section 192 (i) is in these terms : 

“ 192. (i) Except as othensTse pro^^ded in this Law, or in any other enactment for the time 

being in force, no civil Court shall entertain any suit instituted or application made to obtain a decision 
or order on any matter ■\vliich, the Pro\’incial Go\-ernment or any Re%-enue Officer is, 'by this Law 
empowered to determine, decide or dispose of ; and in particular and withoutprejudice to die genera- 
lity of this provision, no ci^-il Court shall exercise jurisdiction over any of the following matters: — ” 

It is not necessary to set out the clauses (a) to {p) under sub-section (1) of section ig2, 
because none of those clauses, has been claimed clearly to cover the present suit. 

Learned counsel for the appellant contended that setting aside a sale has 
been specifically provided for by the Code, which the several authoritira under the 
Code have been empowered to determine, decide or dispose of, within the meaning 
of the section. There is no doubt that the matter of the setting aside of a sale by 
painnent of the arrears under section 155, and on the specific groimds imder section 
156, as discussed above, has been provided for in the Code, but, as already observed, 
the suit does not raise any ground whidi is covered by the specific provisions of the 
Code for setting aside a sale. Strictly speaking, this is a suit for a declaration that 
the sale held by the revenue Courts, does not affect the interests which are in the 
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custody of the Court through its Receiver, and for recovery of possession as against 
the auctionipurchaser who is alleged to be in wrongful possession of the property 
which should have continued in possession of the Receiver, under the directions of 
the Bombay High Court. ' In short, this is not a suit simpliciter to set aside the sale 
held by the revenue authorities but a suit for a declaration and a consequential 
relief.' A suit for such a declaration on the grounds taken by the Receiver and for 
possession, is not a matter, which the several authorities under the Code, have been 
empowered to determine, decide or dispose of. 

But the learned counsel for the appellant further contended that section 192 
takes in its sweep all the relevant provisions of the Code bearing on the rights of tlie 
Receiver to have a sale set aside. Undoubtedly, it is so, but, as pointed out above, 
the Receiver could not have brought the present controversy within the terms of any 
one of those sections. In this connection, reliance was also placed on the provisions 
of sections 32, 38 and 159 of the Code. In our opinion, those sections have no bear- 
ing on the present controversy. Section 32 deals with appeals and appellate authori- 
ties, and lays down the hierarchy of officers to deal with an appeal. Section 38 pres- 
cribes the authorities to deal with revisional matters, and section 159 conserves the 
power of the Deputy Commissioner to pass orders suo moto, that is to say, where no 
application has been made under section 155 or section 156, or even beyond the 
period of 30 days, which is the prescribed period for making applications imder those 
sections. Thus, if the leave of the Bombay High Court had been taken to initiate 
proceedings under the Code, for the realization of Government revenue, or if the 
Receiver had been served with the notice of demand, it would have been his bounden 
duty to pay up the arrears of land revenue and to continue paying Government 
demands in respect of the property ip his charge, in order to conserve it for the 
benefit of the parties which were before the Court in the mortgage suit. If such a 
step had been taken, and if the Receiver, inspite of notice, had allowed the auction- 
sale to be held for non-payment of Government demands, the sale would have been 
valid and subject only to such proceedings as are contemplated under sections 155 
and 156 of tire Code. In that case, there would have been no conflict of jurisdiction, 
and, therefore, no question of infringing the sound principle discussed above. But 
the absence of the leave of the Court and of the necessary notice to tire Receiver, 
makes all the difference between a valid and an illegal sale. The High Court has 
also relied rrpon the well-known rule of natural justice — audi alteram partem — as 
another reason for holding the sale to be illegal. It is not necessary for the purposes 
of this case to pronounce upon the difficult question of how far a principle of natural 
justice can override the specific provisions of a statute. 

For the reasons given above, we agree with the High Court in its conclusion 
that the auction-sale impugned in tlris case, was illegal, and that tire suit was not 
barred by tire provisions of the Code. The appeal is, accordingly, dismissed witli 
costs to the Receiver who alone has contested the appeal. 


Appeal dirnissed. 
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INDUSTRIAL RELATIONS MACHINERY IN INDIA 

By 

S. N. Dhyani, ll.m. 

{Assistant Professoi of Law.) 

The creation of industrial relations machinery in India through legislation 
as a recent phenomena for the prevention and settlement of industrial disputes. 
After the First World War, India witnessed increasing labour disputes which resulted 
in collective action to secure better working conditions, increase in wages and 
reduction in hours of tvork, etc. To meet the strikes the Government appointed 
in 1921, two Committees, one in Bengal and the other in Bombay to investigate 
and suggest remedies for the amicable settlement of industrial disputes. The two 
Committees proposed contradictory views to deal ^rith labour interest. The Bengal 
'Committee suggested the formation of Joint Works Committees and the setde- 
ment of industrial disputes by mutual voluntary negotiation beUveen labour and 
industry and opposed governmental and legislative intervention. The Bombay 
Committee advocated the establishment of industrial Courts for setding such disputes. 
The governmental interv'ention was necessitated on account of unprecedented strike 
•wave of 1928-29 and Government of India brought into existence the Indian Trade 
Disputes Act of 1929 tvith the object of providing conciliation machinery for the 
peaceful settiement of labour disputes. Conciliation machinery consisted of the 
Eoard of Conciliation udth an independent Chairman and the Court of Inquiry 
tvhich was formed on the lines of British Industrial Courts Act, 1920 which enables 
'the Government to set up a Court of inquiry into and report on the causes and 
circumstances of any trade dispute, together with such recommendations as the 
Court may make for the solution of the trade dispute. In the light of the Bombay 
Trade Disputes Conciliation Act, 1934, wWch authorised the Provincial Govern- 
ment to appoint Labour and Conciliation Officers, there ^vas an important amend- 
ment of the Indian Trade Disputes Act in 1938, by \vhich the Central and Provincial 
'Governments were authorised to appoint Conciliation Officers to act as mediators 
in trade disputes in order to promote settlement. 

During the World War II, exigencies of ivar created emergency, when main- 
-tenance of industrial peace became essential for suceessful war effort. The Defence 
■of India Rule 81-A, was directed to provide speedy remedies by compulsory re- 
ference of the disputes to conciliation or adjudication by making the awards of 
the adjudicators 'legally binding on the parties, by prohibiting strikes or lock outs 
■unless they were resorted to with clear 14 days’ notice, by prohibiting strikes and 
.lock outs during the pendency of conciliation and adjudication proceedings, etc* 
Similar measures w'ere adopted in the United Kingdom and in U.S.A., during the 
war. The Defence of India^- Rule 8i-A-w'as to lapse in 1942 but continued in 
force by the exercise of the Government’s emergency pow*er. Compulsorj^ arbitra- 
tion for the settlement of industrial disputes was resorted to in U.K. and U.S.A., as 
a purely temporary measure only for the duration of emergency. In India like 
Australia, even after the wur it provided for the adjudication of disputes. Conse- 
'quently compulsory adjudication introduced as war measure became so popular for 

J— 23 
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the settlement of kidustrial disputes that it was retained in the Industrial Disputes 
Act, 1947. 

The Industrial Disputes Act plays an important part in the modern industrial 
life in India. It introduces the principle of compulsory arbitration and prohibits 
strikes and lock outs without notice in respect of public utility services. Besides 
Conciliation Officers, Boards of Conciliation and Courts of Inquiry, the Act further 
provides for Works Committees bipartite in character of labour and management. 
Labour Courts and the Industrial Tribunals for the prevention and settlement of 
industrial disputes. The Industrial Disputes (Appellate Tribunal) Act, 1950 
provided for the establishment of Central Appellate Authority to hear appeals 
against the awards or decisions of Industrial Tribunals. Corresponding industrial 
adjudication machinery is also provided by the Labour Relations Act, 1950^. 
The Labour Relations Act provides instrumentalities for the regultion of the rela- 
tionship between employers and employees for the prevention, investigation and 
settlement of labour disputes. It provides a number of agencies in this regard, 
namely. Registering Officers, Works Committees, Conciliation Officers, Boards 
of Conciliation, Standing Conciliation Boards, Commissions of Inquiry, Labour 
Courts, Labour Tribunals and Appellate Tribunals. There are various stages of 
conciliation and arbitration provided by the Act and these are : negotiation and 
conciliation officers, collective bargaining, reference to conciliation boards or to 
commissions of inquiry, adjudication by labour tribunals or by labour Courts 
and appeal to the appellate tribunal. 

The Industrial Disputes (Amendment and Miscellaneous Provisions) Act, 
1956 has repealed the Industrial Disputes (Appellate Tribunal) Act, 1950 and in 
place of Appellate Labour Tribunals has established National Industrial Tribunals®, 
for the adjudication of industrial disputes of national importance. Besides superin- 
tendence of High Comts over industrial tribunals under Article 227 of the Consti- 
tution of India, at the apex of the industrial relation machinery is the supreme 
appellate authority, namely, the Supreme Court of India®, to restrain all exercise 
of absolute power, not only by the executive and lesser tribunals but by the legis- 
latures and even by Parliament itself. The Constitution established a “ Rule of 
Law ” in this land and that carries with it “ restraints and restrictions tliat are 
foreign to despotic power ”. The Supreme Court is given overriding power to 
grant special leave to appeal^ against orders of Courts and tribunals which go 
against the principle of natural justice and lead to grave miscarriage of justice. 
Mahajan, J., however, in this regard correctly observed that “ extraordinary 
powers of this character can only be justifiably used where there has been grave 
miscarriage of justice or where procedure adopted by Tribunal is such that it offend® 
against all notions of legal procedure 

The adjudication and settlement of disputes under the Industrial Di.sputes Act 
is only an alternative form of settlement of the dispute on a fair and just basis, 


1. S. 3, Labour Relations Act, 1950. 

2. S. 7-B, Industrial Disputes (Amend. MisccU. Prot-i.) Act, 1956. 

3. jf. K. Iron & Steel Co., Ltd., ICaipur v. Iron Steel Mazdoor Union and the Lab. Abhell- Tti. of 
India, (1956) S.G.J. 270. 

4. Art. 136, Constitution of India. 

3. Bharat BaiJ. Ltd. v. Empliffees of Bharat Bank, A.I.R. 1950 S.G. 188: 1950 S.C.R. 459. 
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having regard to the prevailing conditions in the industry. Further in view of the 
increasing complexity of modem life and the interdependence of the various sectorg 
of planned national economy, it is ob\dously in the interest of public that labour 
disputes should be peacefully and quickly settled rvithin tlie frame work of the 
Act. The dominant purpose of aU industrial disputes machinery, is therefore to 
provide procedure irrespective of the rights and liabilities of the contesting parties. 
“ The essential object of all recent labour legislation has been ” Rajamannar, G. J., 
pointed out in Shrec Meenakshi Mills Limited v. State of Madras\ “not so much to lay 
do%sm categorically the mutual rights and liabilities of the employers and employees 
as to pro^■ide recourse to given form of procedure for the settlement of disputes in 
the interest of maintenance of peaceful relations between the parties, -unthout appa- 
rent conflicts such as are likely to interrupt production and entail other dangers. 
It is uith this object that in the United States there has been legislation arranging 
from the adjustment of conflicting interests by collective bargaining. In Great 
Britain there have been Acts like the Industrial Courts Act, 1919, winch provide 
for Industrial Courts to enquiry into and decide trade disputes. There is also 
pro\dsion for Conciliation Boards under the Conciliation Act, 1896. In fact our 
Industrial Disputes Act is modelled on these two British Acts.” 

Authorities under the Industrlal Disputes Act. 

Now we proceed to study the authorities — the manner of their appointment, 
reference of disputes, procedure, powers and duties under the Industrial Disputes- 
Act, 1947. The authorities imder this Act and the mode of their appointment 
are deit -with in Chapter II -, consisting of tlie Works Committees, the Conciliation 
Officers, the Boards of Conciliation, the Courts of Inquirj% tlie Labour Courts, 
the Tribunals and the National Tribunals. These are established and their func- 
tions are prescribed in the Act. 

The Works CoMMrrrEE. 

The Works Committee is a new feature of the Act of 1947 and iras not present 
in the old Trade Disputes Act, 1929. Section 3 of the Act empoivers the appro- 
priate Government by an order, to require an employer in the case of any industrial 
establishment in which one hundred or more workmen are employed or have been 
employed on any day in the preceding twelve months to constitute a Works Com- 
mittee consisting of representatives of employers and ivorkmen engaged in the 
establishment. The number of the representatives of workmen chosen in consulta- 
tion ^^Tth the Trade Union if any, shall be equal in number along \vith employers. 
It is of bipartite character representing labour and management u-ith a riew to 
promote amity and good relations in the industry. The functions of the Works 
Committee are " to promote measures for securing and preserving amity and good 
relations between the employers and workmen and to that end to comment upon 
matters of their common interest or concern and endeavour to compose any material 
difference of opinion in respect of such matters The Works Committee principle 
is carried further in matters of joint consultation in the industry-, namely, the esta.. 
blishment of joint labom-management and production committees in many indus- 
trial establishments for the purpose of maintaining industrial harmony and good 

1. (1931) 2 M.L.J. 382. 

2. See Ss. 3 to 9, Industrial Disputes Act, 1947. 
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relations. The Works Committee, however, is not concerned with collective 
bargaining and industrial disputes before p Board, Court or Tribunal. This is 
the function of the Trade Union. With regard to express duty of the Works Com- 
mittee, it has been observed^, that it “is to promote amity and good relations 
between employers and workmen and as such there is no subject concerning those 
relations which the Committee is precluded from considering. Agreed solutions 
of the Works Committee are always entitled to greater weight and should not be 
readily disturbed ”. 

Conciliation Officers. 

Boards of Conciliation . — The power to appoint Conciliation Officers", is discre- 
tionary with the appropriate Government. As the appointment of the Concilia- 
tion Officers is optional, a conciliation officer may be appointed for a specified area 
or for specified industries in a specified area or for one or more specified industries 
and either permanently or for a limited period. The functions of the Conciliation 
Officer are mediating in and promoting the settlement of industrial disputes. Like- 
wise the power of the appropriate Government to constitute a Board of Concilia- 
tion®, is optional as occasion arises. A notification in the official gazette is necessary 
in order to constitute a Board. A Board of Conciliation shall consist of a Chairman. 
The number of other members may be two to four as the appropriate Government 
thinks fit. The Chairman must be an independent person while other members 
must be persons appointed in equal numbers to represent the parties to the disputes. 
The function of the Board are to promote the settlement of industrial disputes. 

Courts of Inquiry. 

Labour Courts . — The idea of the Court of Inquiry is borrowed from the British 
Industrial Courts Act, igig. This act enables the Minister on his own motion 
and irrespective of the consent of the parties to a dispute to set up a Court of Inquiry 
to enquire into and report on the causes and circumstances of any trade dispute, 
together with such recommendations as the Court may make for the solution of 
the dispute. Under the Industrial Disputes Act, ig47 Courts of Inquiry^, are 
constituted by notification by the appropriate Government as occasion arises for 
enquiring into any matter appearing to be connected with or relevant to an indus- 
trial dispute. The number of persons constituting the Court may be one or more 
than one as the appropriate Government thinks fit, but he or they must be indepen. 
dent persons. There is no scope in the Courts of Inquiry for a representative of 
the parties to the dispute to become a member. The Labour Courts established 
by the Industrial Disputes (Amendment and Miscellaneous Provisions) Act, igsfi 
arc constituted®, by the appropriate Government for the adjudication of Industrial 
disputes relating to matters specified in the Second Schedule®, and for performing 

1. Melal Box of India Ltd. v. Their Workmen, (1952) L.A.G. 322. 

•2. S. 4, Industrial Disputes Act, 1947. 

3. S. 5, Ibid. 

4. S. 6, Industrial Dbputes Act, 1947. 

5. S. 7, Ibid. 

G. Second Sclicdulc relates to matters whiclj arc williin the jurisdiction of l.abour Courts. 
Tlic subject matter relates as to the propriety or legality of an order passed by an employer under 
tlic standing orders, the application and intcrprctau'on tliercof, discharge or dismissal of workmen 
including reinstatement of or grant of relief to u-orkmcn wrongfully dismissed, withdrawal of any 
customary concession or privilege., illegality or otltcrwisc of a strike or lock-out etc. 
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such other function as may be assigned to them. A labour Court consists of one 
person only to be appointed by the appropriate Government. 

Industrial Tribunals. 


National Industrial Tribunals . — ^The object of all labour legislation is firstly to 
ensure fair terms to the workmen and secondly to prevent disputes between em* 
ployers and employees so that production might not be adversely affected and the 
larger interest of the Community might not suffer J-. Hence the purpose of the 
industrial Disputes Act is to provide machinery for a just and equitable settlement 
by adjudication by independent tribunals by negotiation and by conciliation of 
industrial disputes and it substitutes arbitration and fair negotiation instead of a 
trial of strength by strikes, lock-outs and dislocations. Thus tribunal is to settle 
disputes that arise between tlie workers and the management -which, if not settled, 
w'ould result in a strike or lock-out. 


(a) The Industrial Tribunals . — ^The Industrial Tribunals-, are constituted by 
the appropriate Government for adjudication of industrial disputes relating to any 
matter as is specified in tlie Second Schedule or the Third Schedule®. The Tri- 
bunal^, shall consist of only one person to be appointed by the appropriate Govern- 
ment. The qualifications of the presiding officer of a Tribunal are that he should 
be a Judge of a High Court or has held the office of the Chairman or any other 
member of the Labour Appellate Tribunal Constituted under the Industrial Dis- 
putes (Appellate Tribunal) Act, 1950, or of any Tribunal, for a period of not less 
than two years. Thus under the Industrial Disputes Act the Government may 
constitute®, an Industrial Tribunal for the adjudication of industrial disputes. 
It cannot constitute for any other purpose, nor can the Tribunal so constituted try 
any dispute other than industrial dispute. Section 10 is also limited in scope- 
Under section 10 Government can only make reference if in its opinion industrial 
dispute eidsts. If no industrial dispute exists Government has no poiver to refer 
to the Tribimal and the Tribunal has no power to adjudicate upon the alleged dis- 
pute so referred. Section 7-A empowering the Government to constitute the Indus- 
trial Tribunals, for adjudication of disputes does not contain any limitation as to 
the time and number of the disputes wdth reference to w'hich a Tribunal can be 
constituted®. That provision gives wide discretion to the Government in the consti- 
tution of the Tribunal. Section 10 is not concerned wth the constitution of the 
Tribunal. It deals with the question of reference of disputes to Boards or Courts, 
though the reference can only be made when there is a dispute. But this does not 
mean that an Industrial Tribunal be constituted only ivhen some specific dispute 


1. Banaras lee Factory Lid. v. Its Workmen, (1957) i M.L.J. (S.C.) 36: (1957) An. W.R. (S.G.) 
36 : (1957) S.G.J. 139. 

2. S. 7-A, Industrial Disputes (Amend. & Misce. Prov.) Act, 1947. 

3. Third Schedtde deals -with matters -which are svithin -flie jurisdiction of Industrial Tribunals, 
nMely, svages, including the period and mode of payment ; hours of work and rest intervals ; leave 
with -wages and holidays ; bonus, profit sharing, prorident fund and gratuity ; shift working other- 
tvise than in accordance -with stanefing orders : classification of grades, rules of discipline : rationali- 
sation ; retrenchment of WQ-rkmen' and dosurc of establishment, etc. 

4 - S. 7-A (2) and (3), Industrial Disputes (Amend.' &-Mlsce. Prov.) Act, 1956. 

5. Bengal Club v. Santi Rajan, AI.R. 1956 Gal. 549. , 

S G ^'o V. Workers of Minenx Mills^ {i953) S.Q.J.' 659 : A.I.R. 1953. 
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exists. Of course Industrial Tribunal will not be appointed if no industrial disputes 
exists or if none is apprehended. But the constitution of the Tribunal must be 
notified with the dispute to be referred and if other disputes are intended to be 
referred to it, then it must be notified separately for each dispute. 

{b) National Industrial Tribunals . — ^The amending Act of 1956 established 
the National Industrial Tribunals^, in place of old Labour Appellate Tribunals 
established under the Industrial Disputes (Appellate Labour Tribunals) Act, 1950, 
for the adjudication of industrial disputes which in the opinion of the Central Govern- 
ment involve questions of national importance or one of such nature that establish- 
ments situated in more than one state are likely to be interested in, or affected by, 
such disputes. Like the Industrial Tribunal, the National Industrial Tribunal 
shall consist of one person only to be appointed by the appropriate Government. 
The qualifications for appointment as the presiding officer of a Tribunal are that 
he is, or has been, a Judge of a High Court, or he has held the office of the Chair- 
man or any other member of the Labour Appellate Tribunal for a period of not less 
than two years. 

The qualifications for the presiding officers^ of Labour Courts, Tribunals 
and National Tribunals are statutorily provided. Such a presiding officer must 
be an independent person and must have attained the age of sixty-five years. Vacan- 
cies occurring in the Board, Court, Tribunal or National Tribunals are to be 
filled by the appropriate Government, The Act further provides®, that no order 
of the Government appointing persons as presiding officers of the Court or Tribunal 
shall be called in question in any manner. This apparently is intended to exclude 
inquiry as to the nature or lawfulness of the order of the Government appointing 
any person as a member of a Board or Court. Hence it is not open to a party to 
file a Civil suit in order to get a decree invahdating the appointment of an Industrial 
Tribunal. But the High Courts^ under Article 226 of the Constitution of India 
are authorised to consider the validity of appointment of Industrial Tribunals. 
Such rights can only be taken away or abridged by an amendment of the Constitu- 
tion as provided in Article 368. Section 9 of the Industrial Disputes Act even 
though it may be very widely worded, cannot take away the jurisdiction of the 
High Court under Article 226 of the Constitution and it is open to the High Court, 
therefore, to consider the validity of the appointment of a particular person as the 
officer of the Industrial Tribunal. 

Reference of Disputes to Boards, Courts or Tribunals. 

Section 10 of the Industrial Disputes Act, 1947, provides : 

“ 10. (i) where the appropriate Government is of opinion that any industrial 

dispute exists or is apprehended, it may at any time, by order in writing, — , 

(a) refer the dispute to a Board for promoting a settlement thereof ; or 

{b) refer any matter appearing to be connected with or' relevant to the 
dispute to a Court for inquiry ; or 

1. S. 7-B, Industrial Disputes Amending Act, 1956. 

2. S. 7-0, Ibid. 

3. S. 9, Industrial Disputes Act, 1947. 

-4. Mewsr Textile Mills v. Industrial Tribunal, A.l.'R.. 1951 Raj. 161. 
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(c) refer the dispute' or any ’ matter appearing to be connected with, or 
relevant, the dispute, if it relates to any matter specified in the Second Schedule, 
to a Labour Court for adjudication, or 

{d) refer the dispute or any matter appearing to be connected with, or 
relevant to, the dispute, whether it relates to any matter specified in the Second 
Schedule or the Third , Schedule, to a Tribunal for adjudication : 

Provided that where the dispute relates to any matter specified in the Third 
'Schedule and -is not likely to affect more than one hundred workmen, the appro- 
priate Government may, if it so thinks fit, make the reference to a Labour Court 
under Clause (c) ; 

Provided further that where the dispute, relates to a public utility service 
.and a notice under section 22 has been given the appropriate Government shall 
unless it considers that notice has been frivolously or vexatiously given or that it 
would be inexpedient so to do, make reference unde;r this sub-section notwithstand- 
ing that any other proceedings under this Act in respect of the dispute may have 
commenced ” 

\ r > . . ' 

The. different authorities which are constituted under Act are set up with 
different ends in view and are invested with powers and duties necessary for the 
achievement ,of the purposes for which they are set up. The appropriate Govern- 
ment is invested with a discretion to choose one or the other of the authorities for 
the. purpose of investigation and settlement of industrial disputes and whether it 
sets -up one authority or the other for the achievement of the desired ends depends 
upon its appraisement of the situation as it obtains in a particular industry or esta- 
blishment. It is not necessry that all the steps which are contemplated in the manner 
indicated in section 10 for reference of the disputes to Boards, Courts or Tribunals 
should be taken seriatim one after the other. Whether one or the other of the steps 
should be taken by the appropriate Government must depend upon the exigencies 
of the situation, the imminence of industrial strife resulting in cessation or interrup- 
tion of industrial production and breach of industrial peace endangering public 
tranquillity and law and order. What step should be taken by the appropriate 
Government in the matter for the industrial dispute must, therefore be determined 
by the surrounding circumstances, and the discretion invested in the appropriate 
Government for setting up one or the other of the authorities for the pur- 
pose of investigation and settlement of industrial disputes must be exercised by 
^t having regard to the exigencies of the situation and the objects to be achieved. 
No hard and fast rule can ,be laid down as to the setting up if one or the other of 
the auAorities for the, purpose of bringing about the desired end which is the settle- 
ment, of industrial disputes and the promotion of industrial peace. ^ Therefore 
Section 10 is not concerned with the constitution of the Tribunal. It deals with 
the question of reference of dispute to Boards, Courts or Tribunals. The Tribunal 
gets jurisdiction to adjudicate a dispute when the Government by an order in terms 
of section lo refers tlie dispute to the Tribunal. The reference may be made when 
the dispute so referred is ah' industrial dispute within the meaning of the Act, 2 as 

I. J^irmala Textile Finishing Mills, Ltd. sr. The Second Punjab Tribunal, (1957) M.L.J. (Grl.) 181 : 

(1957) S.G.J. 275 ; A.I.R. 1957 S.G. 329 (S.G.). ^ 

2. State of Madras v. C. P. Sarthy, Al.R. 1953 S.G. 55. 
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for instance, that it relates to retrenchment or reinstatement. Though the Govern- 
ment should indicate the nature of the dispute in the order of the reference, it must 
be remembered in making of reference that the Government is doing an adminis- 
trative act and the fact that it has to form an opinion. The Court cannot canvass 
the order of the reference closely to see if there was any material before the Govern- 
ment to support the conclusion as if it was a judicial act or quasi-judicial determi- 
nation and the Court cannot quash the proceedings for the want of jurisdiction 
merely because there was in its opinion no material before the Government on 
which it could have come to an affirmative conclusion on those matters. 

The referenee, however, may be in general terms, but the general term,^ 
must cover all members of the known class for instance “ all workmen employed 
by the Cement Workers ”. Each workman need not be named. The reference 
is defective when the opposite party, ^ is described as “ Certain Workmen” as it 
cannot be predicated of any particular workman if he was a party to the proceed- 
ings. With respect to the withdrawal of the reference from the tribunal the 
Industrial Tribunal are not unanimous in this regard. The Industrial Court, 
Madhya Pradesh, has held,® that the appropriate Government has the right to 
withdraw a reference of an industrial dispute which has been made to an Industrial 
Court or Tribunal. The Patna High Court has observed “There is no express^ 
provision in the Act empowering the appropriate Government to witlidraw a 
reference after it has been made to an Industrial Tribunal. There is also nothing 
in the Act to show that the appropriate Government has any implied power to 
withdraw such a reference and section 21 of the General Clauses Act, I897^ 
cannot be applied to the power of the appropriate Government so as to authorise 
it to withdraw a reference made to an Industrial Tribunal.” The Sixth Indus, 
trial Tribunal, West Bengal, however, excepting for the limited purpose of with- 
drawal and transfer from one tribunal to another, is of the view,® tliat once a 
reference is made Government loses control over the matter. It cannot amend a 
reference so made to the tribunal. Amendment of a reference is not an adminis- 
trative act. It is a judicial or quasi-judicial act and it is beyond tlie scope of 
Government authority to make alterations in the reference. 

The next question arises whether or not the appropriate Government is bound 
to make the reference to the authorities constituted under the Act. Section 19 (i) 
recognise a distinction between the words “ may ” and “ shall ” and that distinc- 
tion must be observed in the application of this section. In one case an absolute 
discretion is given to the appropriate Government to refer or not to refer a dispute 
to one of the authorities mentioned in the section, in the other case no such discre- 
tion is given. So far as section 10 (i) of the Act is concerned there is no duty cast 
on the Government to make a reference and the Government may in its discretion, 
make a reference or may not make a reference. Though the making of a 


1. Ardmon Wright Ltd. v. Morgan & Co., (1935) i M.L.J. (S.C.) 113 ; {1955) .S.G.J. 200 : A.I.R. 
>955 S.G. 53. 

2. Melmga Ram v. Laboitr Appellate Tribunal, A.I.R. 1956 All, 653. 

3. Raigarhjute Mills, Ltd. v. Their Workmen, Vol. 9, F.J.R. (1955-56) 31 ; jf. S. Cohen and Co- 
V. S. K. Dhattachar^}a, (1956) 2 L.L.J. 208. 

4. Rata Shoe Co., Ltd. v. State of Bihar, Vol. 10, F.J.R. 205. 

5 - J. S. Cohen end Co. v. Santosh Kumar Bhattachoryya, (1956) 2 L.LJ. 205. 
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reference is an administrative act^, to correct which no writ of certiorari can issue, 
the High Court has the right to examine whether the matter referred to the Tribunal 
is an industrial dispute in section 2 {k) of the Act and if it is not, the Tribunal Avould 
have no jui'isdiction despite the reference under section 10 (i) of the Act and a writ 
can issue. But in the matter of public utility concerns, as section 10, Proviso, indi- 
cates, making of reference is the rule and the refusal is the exception. Thus im- 
portance of public utility service is distinguished from an ordinary service. Section 
22 of the Industrial Disputes Act prohibits strikes and lock-outs in the public utility 
service and the Government has no option but to make the reference so far as public 
utility services are concerned. Under section 10 (i) the making of reference," 
^s discretionary with the Government, but in the case of public utility services Govern- 
ment is practically bound to refer. In the case of public utility services, a reference 
can only be refused only on any of these gi'ounds, namely, that the notice has been 
frivolous or vexatious or it is inexpedient to make a reference. It is left to the 
consideration of the Government^, as to whether a notice has been frivolously or 
vexatiously given. It is equally left to its consideration whether it is expedient or 
inexpedient to make a reference. These are not objective facts which can be deter- 
mined by a Court of law. If the Government comes to a conclusion and forms an 
opinion which is not vitiated by any extraneous consideration then the Court 
will be bound by the conclusion. 

It is necessary to consider the scheme of section 12 of the Act in relation to 
section 10. Section 12 deals with the duties of the conciliation officers. Where 
any industrial dispute exists or is apprehended the Conciliation Officer may hold 
conciliation proceedings in the prescribed manner, but where the dispute relates 
to a public utility service and a notice under section 22 has been given, there is an- 
obligation upon the officer to hold such concilation proceedings. Therefore, in such 
case if no settlement is arrived at, he has to send a report to the Government setting- 
forth the various facts which are stated in sub-section (4) of section 12 of the Act- 
Having received this, the Government under sub-seetion (5) has to satisfy if there 
is a case for reference to a Board, Court, Tribunal or National Tribunal; the Govern- 
ment may make "reference, that is, the discretion is given to the Government to refer 
the matter to a Board or Tribunal. If the Government do not make a reference, 
an obligation is cast upon the Government to record and communicate to the parties 
concerned its reasons for not making reference. 

Further it will be noticed that the obligation to refer a dispute relating to a 
pubhc utility service under the proviso to section 10 is independent of the duty 
of the Government to refer "a dispute under section 12 (5), because under the pro- 
viso a reference may be made notwithstanding that any other proceedings under 
the Act in respect of the dispute may have commenced so that on a notice being- 
given under section 22 wth regards to the dispute relating to a public utility service»^ 
although the conciliation proceedings may start before the Conciliation Officer 
and before the officty has made the report, the Government have the power to refer 

t. Radhakrishna Mills Ltd. v. State of Madras, Vol. 9, F.J.R. 125 ; State of Madras v. C. P. Sarthy, 
A.I.R. 1953 S.G. 55. ■ ' - , ' . . , i 

2. •S’rt Pam Fi 7 <u V. -.Staff q/'iWoffras', A.I.R. 1956 Mad- 115.“ - - -- - - - 

3. ’ Ram Chandra Abaji v. State, of .Bombay, A.I.R. 1952 Bom. 293' ; . Firestone Tyre & Rubber 

Company of India Ltd. v. K. P. Krishnan, A.I.R. 1956 Bom. 273. , - Cl ' • >■ ' 
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the industrial dispute to one of the authorities mentioned in section lo. Further 
under the Proviso to section lo (i) there is no obligation cast upon the Government 
to communicate its reasons as to "why it has decided not to make a reference to 
■one of the authorities as prescribed. Under section 12 (5), there is an obligation 
cast upon the Government to communicate its reasons to the parties concerned. 
The reasons must be connected with the failure on the part of the Government to 
be satisfied that there was a case for reference. 

The Industrial Disputes (Amendment and Miscellaneous Provisions) Act, 
1956, has introduced voluntary reference of disputes to arbitration There ^vas, 
however, no provision in the original Act. Now if an industrial dispute exists or is 
apprehended and the employer and the workmen agree to refer the dispute to arbi- 
tration, they may, at any time before the dispute has been referred under section 10 
to a Labour Court a Tribunal or National Tribunal, by a written agreement refer 
the dispute to arbitration. The arbitrator shall be a person as agreed by the both 
parties to the arbitration agreement. 

Procedure and Powers of Authorities. 

The procedure, powers and duties of Authorities, namely, the Conciliation 
‘Officers, Boards, Courts and Tribunals are stated in Chapter IV of the Industrial 
Disputes Act. With regard to procedure the Act provides that the authorities 
shall follow such procedure as may be prescribed by the rules that may be made 
in this behalf by the appropriate Government. The appropriate Government is 
given power to make such rules and regulations, “ for the purpose of giving effect to 
the provisions of Act. Such rules may provide for all or any of the following matters, 
namely : — 

{a) the powers and procedure of Conciliation Officers, Board, Labour Court, 
Tribunals and National Tribunals including rules as to the summoning of witnesses, 
the production of documents relevant to the subject-matter of -an inquiry or investi- 
gation, the number of members necessary to form quorum and the manner of 
•submission of reports and awards ; 

(b) the appointment of assessors in the proceedings under this Act. 

(c) the constitution and functions of and the filling of vacancies in the Works 
Committee, and the procedure to be followed by such Committees in the discharge 
of their duties ; 

(d) the ministerial establishment which may be allotted to a Board, Court 
Tribunal or National Tribunal and the salaries payable to members of such esta- 
blishments ; 

(c) the manner in which and the persons by whom notice of strike or lock-out 
may be given and the manner to whom the notices shall be communicated ; 

{/) the conditions subject to which parties may be represented by legal 
practitioners in proceedings under this Act before a Labour Court, Tribunal or 
National Tribunal ; 

{g) any other matter which is to be or may be prescribed. 

1. S. 10-A, Industrial Disputes (Amendment and Miscellaneous Provisions) Act, 195C. 

2. S. 38, Industrial Disputes Act, 19.17. 
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Further the statute,^ specifically provides the procedure and powers of the 
-authorities constituted under the Act. It provides that — 

1. An arbitrator, a Board, Court, Labour Court, Tribunal or National 
■ Tribunal shall follow such procedure as the arbitrator or other authority concerned 

may think fit. 

2. A Conciliation Officer or a member of a Board or Court or the presiding 
-officer of a Labour Court, Tribunal or National Tribunal may for the purpose of 
^’nquiring into any existing' or apprehended industrial dispute, after giving reasonable 
notice, enter the premises Occupied by any establishment to which the dispute 

■•relates. ‘ . 

3. Every Board, Court, Tribunal and National Tribunal shall have the same 
-powers as are vested in a Civil Court under the Code of Civil Procedure , 1908, when 
'trying a suit, in respect of the following matters, namely : — 

(fl) enforcing the attendance of any person and examining him on oath ; 

{b) compelling the production of document and material objects ; 

(c) issuing commissions for the examination of witnesses ; 

(d) in respect of such matters as may be prescribed, and every inquiry or 
investigation by a Board, Court, Tribunal or National Tribunal shall be deemed 
to be a judicial proceeding within the meaning of sections 193 and 228 of the Indian 
Penal Code. 

4. A Conciliation Officer may call for and inspect any document which he 
has ground for considering to be relevant to the industrial dispute or to be neces- 
sary for the purpose of verifying the implementation of any award or carrying out 
any other duty imposed on him under this Act, and for the aforesaid purpose, the 
Conciliation Officer shall have the same powers as are vested in a civil Court 
under the Code of Civil Procedure, 1908, in respect of compelling the production 
of documents. 

5. A Court, Labour Court, Tribunal or National Tribunal may, if it so thinks 
fit, appoint one or more persons having special knowledge of the matter under 
-consideration as assessor or assessors to advise it in the proceedings before it. 

6. All Conciliation Officers, members of a Board or Court and the presiding 
■ officers of a Labour Court, Tribunal or National Tribunal shall be deemed to be 
•public servant within the meaning of section 21 of the Indian Penal Code. 

7. Subject to any rules made under this Act, costs of, and incidental to, any 
proceeding before a Labour Court, Tribunal or National Tribunal shall be in the 

• discretion that Labour Court, Tribunal, a National Tribunal and the Labour Court? 
Tribunal or National Tribunal, as the case may be, shall have full power to deter- 
mine by and to whom and to what extent and subject to what conditions, if any 

• such costs are to be paid and to give all necessary directions for the purposes afore- 

said and such costs may, on application made to the appropriate Government by 
the person entitled, be recovered by that Government in the same manner .as an 
-arrear of land revenue. - 


I. S. II, Industrial Disputes Act, 194.7. 
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8. Every Labour Court, Tribunal or National Tribunal shall be deemed to 
be a Civil Court for the purposes of sections 480 and 482 of the Code of Criminal 
Procedure, 1898 (Act V of i8g8). 

Service of Notices, etc. 

In addition to the powers given under section 1 1 (3), a Board, Court, Tribunal 
or National Tribunal shall have the powers,^ of a civil Court in respect of — 

(i) discovery and inspection, (2) granting adjournments, (3) reception 
of evidence taken on affidavit and it may also summon any person sm motu. It shall 
have the powers of entry or inspection of any building, factory, workshop or other 
place betu'een the hours of sunrise and sunset, either as a whole body, or by any 
of its members and may authorise any person to make such inspection after giving 
reasonable notice. The decision shall be by majority and it shall have the same 
powers of correcting any clerical mistake or error arising from an accidental slip 
or omission in the arvard as under section 151 of the Code of Civil Procedure. It was 
held by the Calcutta High Court, that “ the Industrial Tribunals are the 
creatures of law and therefore they are bound to follow the law. They cannot 
evolve their own procedure in the case of inspection and discovery ”2. Thus where 
the Tribunal®, ordered inspection of documets before first ordering affidavit of 
documents to be filed, the order was held not be in accordance ivith latv.® 


Rules of Evidence. 

It appears that rules of evidence laid down in the Indian Evidence Act arc 
not applicable to the Boards, Courts, Tribunals and National Tribunals. YheMadra® 
High Court has held that “ Though a Court of Law is not generally entitled to 
arrive at a finding in any matter except on the evidence adduced before it, quasi* 
judicial tribunals like the Industrial Tribunal, not hampered by the rules of evidence 
applicable to proceedings in a Court of Law, would be entitled to rely on dates 
available to it otherwise than from evidence adduced on behalf of the parties.” 
Similarly Kidwai and Randhir, JJ., of the Allahabad High Court has held,® that 
“section ii, Industrial Disputes Act, provides that tribunals shall 'follow such 
procedure as may be prescribed ’. The only rules made are those made by th^ 
Central (now Union) Government under section 38 of the Act. They authorise 
the tribunal to administer an oath, or to call for or admit evidence but they do no^ 
provide for the application of the Indian Evidence Act as such. In respect of proce- 
dure also only some provisions of the Code of Ci\dl Procedure are made applicable 
by section ii and some others by the rules.” 


1 . Barwell and Kar: Service in Industr>-, Vol. II, p. 512. 

2. Bum 5? Co. V. JiUmdra Nath and others, A I.R. 1956 Gal. 592. 

3. Ibid. 

4. (a) The Electro-Mrehanieal Industries Ltd. v. The Industrial Tribunal & another, (1950) 2 M.L.J, 
479 - A.I.R. 1950 Mad. 839. 

(i>) L. II. Su!:ar Factory Oil Mills, Ltd. v. L. IT. Sugar Factory Mazdoor Union, (1952) 2 L-L J. 

S9I. 

5. Mekr.ga Bam v. Labour Appellate Tribunal of India, A.I.R. 1956 All. G44. 
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Duties and Po^vERS of the Authorities. 

The duties of the Conciliation Officers, Boards, Courts and Tribunals are 
prescribed by the Act.^ The Conciliation Officers are enjoined for the purpose 
•of bringing about a settlement of a dispute, without delay to investigate the dispute 
nnd all matters affecting the merits and the right of settlement thereof and are also 
empowered to do all such things as they think fit for the puipose of inducing the 
parties to come to an amicable settlement of the dispute. If a settlement of the 
dispute or any of the matters in tlie dispute is arrived at in the course of concilia- 
tion proceedings, they are to send the report thereof to the appropriate Goverment 
together ^vith a memorandum of the settlement signed by the parties to the dispute. 
If no such settlement is arrived at, the Conciliation Officers have, as soon as prac- 
ticable and after the close of the investigation, to send to the appropriate Govern- 
ment a full report setting forth the proceedings and the steps taken by them for 
ascertaining the facts and circumstances relating to the dispute and for bringing 
about a settlement thereof together \dth a full statement of such facts and circum- 
stances, their findings thereon, the reason on account of which, in their opinion, a 
Settlement could not be arrived at and their recommendations for the determination 
of the dispute. If on a consideration of such report the appropriate Governmenr 
is satisfied that there is a case for reference to a Board, Labour Court, Tribunal or 
National Tribunal, it may make such reference. If it is not so satisfied and does 
not make such reference, it shall record its reasons therefor and communicate, the 
same to the parties concerned. Where the appropriate Government does neithet 
of the aforesaid things, it must be held to have declined to exercise the jurisdiction 
and failed to do the duty cast on it by statutory' provision,- and the workers are 
entitled to a wit of mandamus directing the Government to do its duty, namely, 
to consider the report made by the Gonciliation Officer, and if satisfied that tliere 
is a case for reference, then to record the reasons for coming to that conclusion and 
to communicate the reasons to the parties.® 

The initiation of conciliation proceedings is essential in case of public utility 
services when notice of strike is received ; and discretionary^ in case of other indus- 
trial establishments. The jurisdiction of the Conciliation Officer, under section 12* 
is founded upon the existence or apprehension of an industrial dispute. If there is 
no industrial dispute, the Conciliation Officer has no jurisdiction to initiate proceed- 
ings under the Industrial Disputes Act. It is for the Conciliation Officer himself 
to find out whether there is any such industrial dispute as defined in section 2 {k) 
of the Act to enable him to start proceedings. If it is found that there was no 
“industrial dispute” such proceedings must be quashed. There is a statutory obliga- 
tion,® under section 12 (5) and the Government can be compelled by an order of 
mandamus issued by the Court to perform that duty, i.e., eitlier to make reference, 
though Government is not compellable to make a reference, or to communicate 

1. Ss. 12, 13, 14 and 15, Industrial Disputes Act, 1947. 

2. S. 12 (5), JbiJ. 

3. (g) Stale of Madras v. Swtdcsamiirati Printers Labour Union, (1951) i M.L.J. 236. 

(6) The Free Press Labour Union The State of Madras, a M.L;J. 358 : A.I.R. 1952 

Mad. 74. 

4. K. H. Gandhi v. R. P. Sinha, A.I.R. 1956 Pat. 320.' 

5. Prabhakar Gerald IPaller v. Chief Secretary, A.I.R. 1953 Trav.-Go. 286. 
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t he reasons for not making reference Board or Court, Tribunal or National Tribunal 
to the parties. The duties of the Conciliation Officers are not judicial but are 
administrative. The Calcutta High Court has held,’- that “the main task of 
the Conciliation Officer is to go from one camp to another and find out the greatest 
common measure of agreement. That being so, the grievance that investigations 
have not been carried out, in the manner that a judicial proceedings should be 
carried on, is without substance. So also the rules of natural justice would not 
apply if the proceedings are purely administrative The Conciliation Officer 
does not become yk/zchH officio,^ after the expiry of the period of 14 days mentioned 
in section 12 (6) of the Act. Therefore proceedings of the Conciliation Officer 
cannot be said to be illegal merely because it is not submitted after the expiry of the- 
said period of 14 days. The Act does not give him the power, ^ to give a final 
decision even when a settlement is arrived at between the parties and much less 
where no settlement is arrived at between them. In either case he has only to report 
the matter to the Government. 

Under the Industrial Disputes Act, 1947, the machinery provided by the Govern- 
ment for collective agreements is not voluntary but compulsory. There is of course, 
however, no legal bar for the employers and workmen’s organisation to come to 
agreements concerning terms and conditions of labour, etc. ; but such agreements 
are not “ settlements as defined in the Act. Therefore when the parties to an 
industrial dispute, acting on their own motion and without the mediation of a 
Concihation Officer come to an agreement concerning any of the matters in dis. 
pute, that agreement which is an instance of collective bargaining is not settlement 
under the Act, and therefore sections q {p), 18, 19 and 23 (c) of the Aet do not apply 
to such an agreement. Such an agreement, however, may not be altogether in- 
operative in law, for, such agreement may be enforced by a civil Court having 
competent jurisdiction, if the agreement is enforceable under the Indian Contract 
Act. In order that a collective agreement may have the force of a “ settlement ’’ 
under the Act, the intervention of a Conciliation Officer is necessary. The Bombay 
High Court has held,® that “ the only settlement between the parties, which is 
binding is the settlement arrived at through the instrumentality, of the Concilia- 
tion Officer. That is clear from the provisions of section 19 (2). It is only the 
settlement upon which the law has its imprimatur and to which the law has given 
the sanctity and which the law has made binding. Industrial Law takes no notice 
of any private settlement or agreement arrived at between the parties in the course 
of an industrial dispute. Such a private agreement belongs to the realm of con- 
tract, it may give rise to contractual rights, but under industrial law it has no- 
sanction whatsoever and therefore, in the eye of industrial law an industrial 
dispute does not end until a setdement is arrived at, which setdement has been 
given a binding effect under the provisions of section 18 (2) and such settlement can 
only be arrived at when Conciliation proceedings are held under section 12 of the 


1. Royal Calcutta Golf Club Mazdoor Union v. State of West Bengal, A,I.R. 1956 Gal. 550. 

2. State of Bombay v. Andheri Marol Kurla Bus Service, (1955) 8 F.J.R. 561, (1955) 9 I.F.J. i . 

3. Sasimusa Sugar Works Ltd. v. The State of Bihar, A.I.R. 1955 Pat. 49. 

4. S. 2 (/>), Industrial Disputes Act, 1947. 

5. Poona Mazdoor Sabha v. Dhutia and another, A.I.R. 1956 Bom. 743. 
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Act”. It liasj however, been held,^ by the Madras High Court that \vhere as a. 
result of conciliation proceedings, the parties to the industidal dispute agree that a 
particular item may be decided by a tliird part^' (in tliis case by the Assistant Labour 
Commissioner) whose decision %vill be accepted as final, the decision of tlie tliird party 
is not illegal and cannot be quashed. Such a decision -would certainly be covered 
by the phrase “ settlement of tlie dispute ” in sub-sections (2) and (3) of section 12 
of the Act. 

Duties of Boards and Courts of Inquiry. 

The Boards of Conciliation to whom tlie dispute may be referred under the 
Act, “ are enjoined to endeavour to bring about a settlement of the dispute referred 
to it and for this purpose they are, in such manner as tliey tliink fit and without 
delay, to investigate the dispute and all matters affecting the merits and the right 
of settlement thereof. Consequently like tliat of Concihation Officer, the Board 
whether it fails or succeeds, is to send a report of the proceedings and the steps 
taVen by it for ascertaining the facts and circumstances relating to the dispute ; 
a fill! statement of such facts and circumstances, its findings on such facts and cir- 
cumstances, reasons on account of -which a settlement could not, in its opinion, be- 
arrived at, and its recommendation for tlie determination of tlie dispute. A report 
by the Board shall, whetlier a settlement has been arrived at or not, be submitted 
to the appropriate Government -within two months of the date on -svhich tlie dispute 
was referred to, or ivitliin such period as may be agreed on in imting by all the 
parties to tlie dispute. Where no settlement of the dispute referred to tlie Board 
has been arrived at and tlie same relates to the pubHc utihty service, the appropriate 
Government on receipt of the report of the Board, as aforesaid, shall make a re- 
ference to a Tribunal for adjudication of the dispute under section 10 (i), or record 
its reasons for not making the such reference and communicate the same to the 
parties concerned. Wfiiere the Government does neither of the said two things it 
shall be deemed to have failed in its duty and the workers (or the employers) are 
entitled to a -s\Tit of mandamus directing the Government to do its duty, i.e., either to- 
make a reference to a Tribunal for adjudication or record its reasons for not making 
such reference and communicate the same to the parties. ® The Courts of Inquiry 
are to enquire into the matters referred to them and report thereon to the appro- 
priate Government. That report fiirnishes material to the said Government for 
determining -whether the industrial dispute shall be referred to the Industrial Tri- 
bunal. The appropriate Government may accordingly constitute an industrial 
tribunal in accordance -with the pro-visions of the Act.^ The period -i\ithin -which a 
Court of Inquiry' is to submit its report is ordinarily six months from the commence- 
ment of its inquiiy^ 

Duties of Labour Courts, Tribunals and Nation.al Tribunals. 

The Industrial Courts are to adjudicate on disputes between employers and 
workmen and in the course of such adjudication they must determine the “ rights 
and “ -svTongs ” of the claims made, and in so doing, tliey are undoubtedly free to 
apply die principles of justice, equity and good conscience keeping in -vieiv the further 

1. The Free Press Labour tJnionv. The State of Madras, (1951) 2 AI.L.J.358 : A.I.R. 1952 Mad. 74.. 

2. S. 13, Indmtrial Disputes Act, 1947. 

3. The Stale of Madras v. Szoedesanutran Printers Labour Union, (1951) M.L.J. 236. 

4- Ss. 7-A and 7-B, Industrial DispputesCAmendment and Miscellaneous Prolusions) Act, igsB- 
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principle that their jurisdiction is invoked not for enforcement of mere contractua] 
rights but for preventing labour practices regarded as unfair and for restoring indus- 
trial peace on the basis of collective bargaining. 

The Industrial Tribunals to \vhom an industrial dispute may be referred for 
adjudication are to hold their proceedings 'expeditiously and, as soon as practicable 
■on the conclusion thereof, submit their award to the appropriate Government.^ 
■Consequently an Industrial Tribunal can give a direction to the employer to 
reinstate a workman ^vho has been discharged not for any just or sufficient reasons 
and the reinstatement of a dismissed workman does not in any way curtail the free- 
dom guaranteed to citizen (employer) under Article 19 (i) {g) of the Constitution.^ 
But an agreement arrived at as a result of adjudication proceedings should be con. 
strued in such a way that there would be no discrimintion which may raise discon- 
tent among the workmen and lead to the breach of industrial peace. ® Thus when- 
ever a dispute is referred for adjudication to a tribunal the tribunal is bound to make 
an award. According to section a {b) an “award means an interim or a final deter- 
mination of any industrial dispute of any question relating thereto by any Labour 

Court, Industrial Tribunal or National Tribunal By interim award, we 

mean, temporary or provisional arrangement made in a matter of urgency and sub- 
ject to a final adjustment or complete determination of the dispute.^ The functions 
of the Tribunal constituted under the Act, ® are not confined to administration of 
justice in accordance with law. It can confer rights and privileges on either parties 
which it considers reasonable and proper though they may not be within the ternw 
•of any existing agreement. It is not merely to interpret or give effect to contractual 
Tights or obligations of the parties. It can create new rights or obligations between 
them which it considers essential for them for keeping industrial peace. An Indus, 
trial dispute as has been said on many occasions is nothing but a trial of strength 
between the employers on the one hand and the workmen’s organisation on the 
■other and the Industrial Tribunal has to arrive at some equitable arrangement 
for averting strikes and lock-outs which impede production of goods and the indus- 
trial development of the country. ® The Tribunal gets jurisdiction to adjudicate a 
•dispute, when the Government by an order in terms of section 10 refers the dispute 
to the Tribunal for adjudication. Section 10 does not require that a particular 
dispute should be mentioned in the order or reference of the Government. 

It is sufficient if the existence of a dispute and the facts that the dispute is referred 
to the Tribunal are clear in the order. As contrasted with the proceedings before 
the Conciliation Officer a Board of Conciliation or a Court of Inquiry which are 
neither conclusive nor binding but merely persuasive and recommendatory, the 
awards of the Industrial Tribunal® are binding on the parties to the industrial 

1. S. 15, Industrial Dispputes Act, 1947. 

а. East India Industries v. Industrial Tribunal, (1955) i M.L.J. 240 : I.L.R. fiQssl Mad. 1201 : 

A.I.R. 1955 Mad. 242. t V 

3. Lord Krishna Sugar Mills Workers Union v. Lord Krishna Sugar Mills, Ltd., 3 F.J.R. 363. 

4. Punjab National Bank v. A. N. Sen, A.I.R. 1952 Punj. 134. 

5. Ss. 7, 7-A and 7-B, Industrial Disputes Act, 1947. 

б. .Muklierjca, J., m the Bharat Bank, Ltd. v. Employees of Bharat Bank, A.I.R. IQSO S.G. 188 : 

^960 S.G.-R.'459. > no 

7- The Indian Paper Pulp Co., Ltd. v. The Indian Paper Pulp Workers' Union. A.I.rI iQtq F.G. 148 : 
(1949) F.G.R. 348 : (1949) F.L.J. 367 : (1948) i M.L.J. 270. 

‘ 8, , 8, Industrial Disputes Acti 1947. t / ■ ■' , 
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dispute. Tlie proceedings Taefore tlie Tribunal are ver)’- important, for it provides 
for compulsoiy and voluntary arbitration and its award is binding upon the parties. 

Form of Award. 

Section 16 provides that a report of a Board or Court or an award of a Tribunal 
must be in -writing. The report of Board or Court must be signed by all its members. 
The award of a Labour Court or Tribimal or National Tribunal shall be in ^\Titing 
and shall be signed by its presiding officer. Section 1 7 pro%ides that the appropriate 
Government shall publish tire award within a period of thirty days from tlie date 
of the receipt of such report or award. , 

(a) Enforceability of Awards. — Section 1 7-A was introduced by the amending 
Act of 1950 and ivas again amended by the Industrial Disputes (Amendment and 
^Miscellaneous Proiisions) Act, 1956. It provides “an award becomes enforceable 
on the expirV' of thirty days from the date of its publication”. However, if the appro- 
priate Government or the Central Gov'ernment as tlie case may be, is of opinion 
that it would be inexpedient on public grounds affecting national economy and 
social justice to give effect to tlie ivhole or part of an award, it can as a first measure 
declare in tlie Official Gazette tliat the award shall not become enforceable after 
the expiry of thirty days from tlie date of its publication under section 1 7. - There- 
after vrithin 90 da^-s from tlie date of the publication, the appropriate Govern- 
ment or the Centred Government may reject or modify tlie aivard. The order so 
made shall be laid before tlie State Legislature or Parliament as tlie case may be- 
lt shall then become enforceable after 15 daj^s from the date of the aivard so laid. 
In case no orders are made and award is neither rejected or modified it shall become 
enforceable on the expiiy'- of 90 days from the date of the publication of the aivard. , 
The delay in the publication of the award beyond the period laid down in section 17 
would not make the ais’ard unenforceable under that section.” 

There is a distinction betiveen the date on which an award becomes enforce; 
able, and the date when it comes into operation. The date of operation is the date 
specifically mentioned in tlie aivard as such. The date of the enforceability is the 
date which comes on tlie expiry- of 30 day-s from the date of the publication of the 
award under section 17^. Section 18 of the Industrial Disputes Act declares the 
extent and the persons on whom the settlement and awards are binding. By neces- 
sary implications this section empowers the Tribunal to add parties to the proceed- 
ings and the proper parties to the proceedings need not necessarily be the em- 
ployer or the employee. Wfiiere during the pendency of a reference of dispute 
between a company and its ivorkmen to the Industrial Tribunal, the trustees of 
the debenture-holders of the company appointed a receiver, it was held that the 
Tribunal could make a receiver a party to the proceedings. - 

(i) Period of Operation of Settlement and Awards — (i) Period of. Operation of 
Settlement. — Sub-section (i) of section ig lays down that a settlement arrived at in 
the course of condliation proceedings under the Industrial Disputes Act before a 
Board or Conciliation Officer shall come into operation on the date as is agreed 

1. South Travancore Electrical Workers’ Union v. J^agercoil Electric Supply Corporation, A.I.R. 1954 
Trav. Go. 240. 

2. P. G. Brooks V. The Industrial Tribunal, Madras, (1953) 2 M.L.J. 630 : I.L.R. {1954) Mad. 
463 : A.IJt. 1954 Mad. 369. 
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upon, by the parties to the dispute. If no such period is agreed upon, on the date 
on which the memorandum of settlement is signed by the parties to the dispute. 
Such a settlement shall be binding on the parties and other persons^, for such a 
period as is agreed upon by the parties, or if no such period is agreed upon, for a 
period of six months from the date on which the memorandum of settlement is signed 
by the parties to the dispute. Even after the expiry of the aforesaid period of six 
months, the settlement shall continue to be binding on the paities until the expiry 
of two months’ notice in writing, if any, given by one party to the other of an inten- 
tion to terminate the settlement. Thus 'the parties can by a subsequent agreement 
terminate the former agreement but only in cases when the time is ripe to terminate 
the settlement by two months’ notice under section i g (2) and can thus by agreement 
dispense with the requirements of two months’ notice. The fresh agreement will 
not, however, have the protection of section 19 of the Act. 2 

(2) Period of Operation of Awards . — ^An award under this Act shall remain in 
operation^, for a period of one year from the date on which it becomes enforceable 
under section 17-A. The period of operation may, however, be shortened or 
extended by the appropriate Government as it thinks fit. There is, thus, no need 
for the Tribunals to mention the period of operation in the award and the period 
of operation of the award should be taken as one year as statutorily fixed. The 
Tribunal has no poWer to extend the period nor the award given by it can have a 
retrospective effect. But the Government may under the two provisos to sub-secdon 
(3) either reduce 'the period and fix such a period as it thinks fit or may extend the 
period by any period not exceeding one year at a time before the normal period 
expires, but the total period must not exceed three years. The appropriate 
Government may also if it considers that there has been a material 
change in the circumstances since the award was made, may refer the 
award or part of it to a Labour Court, if the award was that of a 
Labour Court or to a Tribunal if the award was that of a Tribunal or' of a 
National Tribunal for decision whether the period of operation should not be 
shortened. The decision of the Labour Court or Tribunal as the 'case may be on 
such reference shall be final.' The award of the Indusliial Tribunal may' impose 
upon an employer the duty of doing some act which extends over a period of time, 
such for example as the reinstatement of dismissed employees, or it may impose upor 
the employer an obligation to pay a sum of money. In the first case the obligatior 
is one of continuing nature, in the second it is not. It was held by the Allahabad 
High Court*, that sub-section (5) of section 19 of the Industrial Disputes Act, 1947; 
explains and does not modify the provisions of sub-section (3). Sub-section (5) h 
not in form, nor in effect proviso to sub-section (3). 

Commencement and Conclusion of Proceedings. 

Section 20 deals with the commencement and the conclusion of proceedings 
before the Conciliation Officers, Boards, Courts, Tribunals and National Tribunals. 
They are of importance in vietv of sections 22, 23 and 33 of the Act, the last of 

1. S. 18, Industrial Disputes Act, 1947. 

2. Workmen of Ebrahim Jt Hassanbhqy & Sons v. Ebrahimji Hassanbhoy & Sons, (1955-56) 9 

r.jR. 197. 

3. Sub-Ss.t(3) to (6), Industrial Disputes Act, 1947. 

4. The Benaras Ice Factory Ltd., Banaras v. Government of U. P., A I.R. 1956 All. 73O1 . 
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which provides tliat during the pendency of conciliation proceedings ' or proceed- 
ings before a Court, Tribunal or National Tribunal the conditions of service ! of 
workmen- concerned should not be altered to their prejudice^. Thus as regards 
commencement of proceedings, it is provided that. conciliation proceedings! before 
a conciliation ^ officer > shall be deemed to - have commenced on the date when 
notice of strike or .lock-out is received by him.. Conciliation procdedings before 
a Board shall be deemed to have comnienced bn the date of the order referring 
the dispute to it; The proceedings before Court, Tribunal or National Tribunal 
shall be, deemed to haveicommenced on.the date of the order referring the dispute 
to it for adjudication. . Again as regards conclusion of proceedings, it lays down 
that conciliation proceedings before a Conciliation Officer shall be deemed to have 
concluded ) when R memorandum of settlement signed by the parties to the dispute 
or if no settlement is arrived at, when thereportofthe Conciliation Officer is received 
by /the, appropriate Government,-, or, when the report of the Board is published 
under section 17, or, when a reference is made to a Court, Tribunal or National 
Tribunal. under section . 10 during the pendency of conciliation proceedings. 'The 
proceedings before an Arbitrator or ,before a , Labour Court, Tribunal or National 
, Tribunal shall be; deemed to have concluded; on which the award becomes enforce- 
able under section 17-A of the Act. , , . .. ■ 

• Tribunal 'IF becomes / imc/w q^rio after giving award. ■' ' 

The authority of the Industrial Tribunal to investigate into ' a dispute arises 
out of its constitution. After the award is made by the tribunal, it becomes enforce- 
able and then it is not for the tribunal to enforce the award but the Government 
enforces the aivard on the application of the parties interested therein. The enforce- 
ment of the award is by virtue not of the authority of the tribunal, but of the Govern- 
ment. Once the tribunal makes the award, it becomes for the purpose of enforce- 
ihent of the award functus oficio.^ The Supreme Court took, the same view^ 
that the . adjudicator becomes fundus officio, the day the power to deal with the' 
case as given in Government order expires. The Government has no power of 
reference a!nd, therefore, the award which has not been made ivithin that time 
miist be held to be without jurisdiction and a nullity. 

Tribunal if a Court. 

The question as to Whether an Industrial Tribunal was a Court of Justice came 
for the consideration before their Lordships of the Supreme Court of India.- It was 
held* by their Lordships that an Industrial Tribunal has “■ all the trappings of a 
Court, and* performs functions which cannot but be regarded as judicial. It has 
the same powers as are vested in a Civil Court Under the Code of Civil Procedure 
when Trying a suit, in respect of discovery,’ inspection, ■ granting adjournment, 
reception of evidence taken 'on affidavit,' enforcing attendance of wtnesses, compel- 
ling the production of documents, issuing commissions^ etc. 'It may admit and 
call for evidence at any stage of the -proceeding and has the power to administer 
oaths. The parties appearing before it have the right of examination, cross- 

1. Bald: K. Vysa v. Surat Borough Municipality, A.I.R. 1953 Bom. 133. 

2. Hall •& Anderson, Ltd. v. F. Mohmed Salim, (1955) 2 L.L.J. 287. 

3. Strawboard Manufacturing Co., Ltd. v.. Gutter Mill Workers Union, 1953 L.A.G. 210. 

4. Bharat Bank, ftd. v. Employees of Bharat Bpnk Ltd., A.I.R. 1950 S.G. 188: (1950) S.C.R. 459, 
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examination and re-examination and of addressing it after all evidence has been 
called. A party may also be represented by a legal practitioner^ ■vvith its permission. 
The main function of this Industrial Tribunal is to adjudicate on industrial disputes 
which implies that there must be t%vo or more parties before it with conflicting cases 
and that it has also to arrive at a conclusion as to ho\v the dispute is to be ended. 
Frima facie, , therefore, a Tribunal like this cannot be excluded from the scope of 
Article 136 of the Constitution. In another case, 2 the Supreme Court has further 
held that the Industrial Tribunals have to discharge quasi-judicial functions and 
as suck are subject to the overriding jurisdiction of the Supreme Court under Article 
136 of the Constitution. Their powers are derived from the statute that creates 
them and. they have to function rvithin limits imposed there and to act according 
to its ' provisions. Those provisions invest them with many of the trapping of a 
Comt and deprive them of arbitrary or absolute discretion and power. It, how- 
ever, further observed that “ Adjudication under the Industrial Disputes Act does 
not mean adjudication according to the strict law of master and sen'ant. An 
adjudicator’s award may contain provisions for settlement of a dispute which no 
Court could 'order if it was bound by ordinary law. Industrial tribunals are not 
fettered by these limitations. Wide as their po\vers, these Tribunals are not absolute 
and there are limitation to the ambit of their authority. Their po^vers are derived 
from the statute that creates them and tliey have to function tvithin the limits 
imposed there and to act according to its provisions ”. 


Conclusions. 

The maintenance of harmonious labour relations depends on the full and free 
participation of labour in working out its destiny in the industry. It also depends 
on the role of the State creating conditions and social milieu in which labour and 
management may thrive on mutual goodwill, the former contributing labour and 
the latter capital in a spirit of partnership and mutual understanding. To achieve 
these objectives different methods are devised in different countries. In the United 
Kingdom and the United States of America collective bargaining and collective agree- 
ments as well as voluntary conciliation and arbitration exist. In Australia the 
Commonwealth Conciliation and Arbitration Act, 1947, has taken away the right 
of direct action and has substituted a procedure for compulsory conciliation and 
arbitration- of the labour disputes whereby the awards of the authorities, namely, 
Conciliation Commissioners and Commonwealth Court of Conciliation and Arbit- 
ration are final, conclusive and binding on the whole industry. New Zealand 
follows the system that prevails in Australia. In India, however, as we have 
already seen the system* of compulsory reference of disputes to conciliation and 
adjudication was introduced as an emergency measure by the Defence of India, 
rule 81-A, ivith a view to provide remedies for industrial disputes. The rule 
empowered the Central Government — 

(1) to make a general or special order to prohibit strikes or lock-outs in 
connection with any dispute unless reasonable notice is given, 

(2) to refer any dispute to conciliation and adjudication, 

I 

1. S. 36 (4), Industrial Disputes Act, 1947. 

2. J. K. Iron is Steel Co., Ltd., Kanpur v, fron Steel Mazdoor Un\or\ and the Labour Appellate Tribunal 
of India, (1956) S.G.J. 270, 
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(3) to require employers to observe such terms and conditions as may be 
specified and 

(4) to enforce the decision of the adjudicators. 

In August, 1942, the Central Government promulgated an order under the 
Rule prohibiting strikes or lock-outs without 14 days’ previous notice. Strikes and 
lock-outs were prohibited during the proceeding or pendency thereof and for two 
months thereafter., Like\vise in the United States of America and the United 
Kingdom also compulsory methods for the settlement of labour disputes was 
devised as a purely temporary measure to meet the war stress. In India, how- 
ever, -it was retained because of t\vo-fold reasons.^ Firstly, it was presumed that 
Indian workmen are not adequately unionised so as to make voluntary collective 
bargaining methods a success. Secondly, as in Australia, collective bargaining 
with ,the freedom of direct action on the trade unions was considered to be too 
dangerous for the interest of the' employers. 1 ‘ 

There are, however, two divergent views with regard to compulsory adjudi- 
cation and conciliation of industrial disputes. Shri V. V. Giri considers compul- 
sory adjudication enemy number one of the working class- because adjudication 
killed freedom of association and a decision by a Tribunal was only a prelude and 
starting point of another. He further observed® that “ so long compulsory adjudi- 
catibh formed the part of the statute book the employers and workers would hesitate 
to put their cards on the table and they would give secondary importance to collec- 
tive bargaining and voluntary conciliation.” He emphasised "the necessity of the 
policy of internal settlement with sufficient safeguards, restoring to the parties their 
self-confidence and inculcating in them the spirit of self-government. On the 
other side it is contended that resort to compulsory adjudication machinery has been 
more frequent by the labour for the settlement of the disputes and that the insti- 
tution of works committees, initiation of labour participation in the joint councils 
of management, voluntary reference of disputes to arbitration gave an impetus 
towards collective bargaining. Consequently it is contended that in the present 
context compulsory adjudication and conciliation together with voluntary arbit- 
ration serve' the needs in the maintenance of industrial harmony. But it is sub- 
mitted that a correct solution for the settlement of industrial disputes must arise 
from a mutually appreciative and satisfied attitude of labour and capital, for the 
dissatisfaction of either on a genuine grievance is bound to have an adverse 
effect on the industry itself.' Capital must accept the new role it is called upon to 
play in the social economic order as envisaged in our Constitution, labour must 
realise that hard work alone will secure the desired advantages. Short-sighted, 
selfish attitude must yield to' broader outlook to mutual faith and confidence. So 
long tliis outlook is wanting compulsory adjudication remains the only alternative 
form of settlement of the industrial disputes. 


I. Haidar’s Evolution of Labour Management Relations and the Indian Law of Industrial 
Disputes. 

a. Shri V. V. Giri, National Herald, 13th September, 1957. 

3. Shri Y. V. Giri’s Address to Labour Economics Conference, 7th January, 1958. 
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Administrative finality of orders of Income-tax Authorities and Appeal 
under Article 136 of the Constitution 


By 

S. J. Singh, ll.m. (london) 


Resemch Officer, Indian Law Institute, New Delhi. 

The object of this note is to focus attention on the ambit of Article 136 of the 
Constitution and administrative finality conferred upon Income-tax Authorities on 
which the Supreme Court had to make some observations in Dhakeswari Cotton 
Mills V, Commissioner of Income-tax, West Bengal.'^ 1 

The substance of the matter was that a company was assessed to income-tax 
by the Income-tax Officer who estimated the gross profit of sales at 40 per cent, by a 
“ pure ” “guess ”, while on appeal the Income-tax Appellate Tribunal reduced 
it to 35 per cent, by applying some other “ rule of thumb Neither decision 
disclosed on what material these estimates were based. The assessee demanded 
a reference to the High Court under section 66 of the Indian Income-tax Act on the 
question “ whether the estimate of proRts made by Income-tax Officer was excessive 
or whether it was justi6ed on the material on the record ”. The tribunal refused 
the reference. The assessee approached the High Court for mandamus to direct 
the Tribunal to refer the question. The High Court not only rejected 'the appli- 
cation summarily but also refused leave to appeal to the Supreme Court. There- 
fore, the assessee applied for Special Leave to appeal to the Supreme Court under 
Article 1 36 of the Constitution of India. This was granted. 

It was argued for the assessee before the Supreme Court that the tribunal 
violated the principles of natural justice by rejecting evidence properly adduced 
and by withholding the disclosure of evidence, bn which reliance was placed. 
Accepting the grounds the Supreme Court quashed the order of the Income- 
tax Authorities for violation of the principles of natural justice. 


Now the main issue with which this note is concerned is the Special Leave aspect. 
The Solicitor-General argued that the power conferred by Article 136 of the 
Constitution being an extraordinary power, its exercise should be limited to cases of 
patent and glaring errors of procedure or for the violation of the rules of natural 
justice. Mahajan, C. J., agreed with him that the power under Article 136 being an 
exceptional and overriding power, naturally it 'had to be exercised sparingly and 
with caution and only in special and extraordinary situations. But the Supreme 
Court could not accept to the Solicitor-General’s argument that this discretionary 
power should not be exercised for the purpose of reviewing findings of facts when 
the law dealing with the subject has declared those findings as final and conclusive. 
However, the Court felt that it was plain that when a person' has been dealt 
with arbitrarily or that a Court or tribunal within the territory of India has not 
given a fair deal to a litigant, then no technical hurdles of any kind like the finality 
of findings of facts or otherwise can stand in the way of the exercise of this power. 

Mahajan, C. J., gave the following reasons for the exercise of this power: 
“ The wide intent and the purpose of this article is that it is the duty of this 
Court to see that injustice is not perpetuated or perpetrated by the Courts and tri- 
bunals because certain laws have made the decisions of these Courts or' tribunals 
final and conclusive”. ' 


By way of analogy I may draw the attention of the reader to' the decisions of 
the English Courts on finality clauses. The problem as it has arisen in England 
could be analysed into three classes. — ^in the first the question of the prerogative 
orders, e.g., certiorari arises under common law even though the statute says the deci- 
sion is to be final ; in the second the same relief comes into play even though the 
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statute expressly gives a Court ’ review and in the third the same relief comes into 
play even when statute purports to exclude Court eontrol. The 'first is illustrated 
by R: v. Medical Appeals ■ Tribunals Ex parte Gilmore'^, where the Court of Appeal 
pointed out that the jurisdictipn of the Court to quash for error of law on the 
face of record was not taken away ' even where the' decision was final. Denning, 
L.J., (as he then was) 'observed about impugned administrative decision that it 
was one whieh no reasonable 'persbn wlio properly understood the relevant rcguJ 
lations could have come to in as much as the Tribunals erroneous conclusions 
could be regarded as an error of daw on the face of record.”- 
' Another portion may arise when Parliament expressly confers a right of review 
in point's of la^v to the High Court against certain decisions of Tribunals which is far 
less than those enjoyed before such statute comes into forced, still perhaps English 
Courts may find a way but to regain the earlier scope' of review, by resort to public 
policy and public interest.^ , 

Wh'at would be thte position if a statute lay's down that a decision of Tribunal 
“shall not be questioned in any Legal Proceedings whatsoever”. Here again 
in Smith, V. East Elloe R. D.C A. The, House of Lords found a way out by pointing 
out' that the claim was personal and the question of validity of such provisions in 
the statute was .left open. But it is clear that Indian Supreme Court cannot be 
prevented from exercising the jurisdiction under' Article 136 because an overriding 
power is conferred by the Constitution. , 

' So far as' Eihakeswari's case raised the points whether Supreme Court can 
exercise jurisdiction under Article 136, on the grounds put forward there the parallel 
case in En'gland is Edwaid v. Bdirstow^, decided by the House of Lords. Lord 
Simonds 'observed as a general proposition that even a pure finding of fact may be 
set aside by the Court “ if it appears that the Commissioners have acted without 
evidence or upon a view of fact which could not reasonably be entertained.” 
Lord ' Radcliffe stated that though no misconception may appear on the face 
of the' case “ it may be that the facts found are such that no person acting judicially 
and properly instructed as to the relevant law could have come to the determination 
under appeal. In these circumstances, too, the Court may intervene. It has no 
option but to assume that there has been some misconception of the law and that 
this has been responsible for the determination ”. 

■ As a learned foreign commentator of Dhakeswari's case stated'^ the decision 
shows that the judiciary “ sits to make sure in cases that not even the humblest or 
the most unpopular citizen is the victim of any intolerance that sweeps the country.” 

' The judicial review of legislation and administration is inherently a preroga- 
tive of the Courts' as is revealed by the common law world. The historical develop- 
ihent of these countries shows the privileged position of the Courts within the political 
system in as much as their prerogative to control legislation, administration and 
not the least, the Constitution is deep rooted in the principles of jurisprudence — 
that the rights and liberties of the individuals can be protected only by judicial 
branch of the Government. Judicial review provides a kind of counter weight to 
legislative and administrative actions and the wish to establish such a balance was 
one of the main object in constitution building. 

As the welfare state grows, the legal order authorizes the public administration 
to interfere more extensively with economic and social life by legislative authori- 
zation. Further the tendency arises to refer to the administrative organs the 
f unctions of a judicial nature that are originally connected with specific admini- 

1. (1957) 1 A.E.R. 796. 

2. Refer also to Brfajard V. Batriioa) (Incomc-lax case), b.K. (1956) A.C. 14 and R.v. National 
Insurance Commissioner, Ex, parte Tmmis.., It may be pointed out that finality clause to be the 
Tribunal’s decision does not prevent the Court to issue 'Certiorari' to quash patent errors of la^v 
besides jurisdictional defects, though that question was left open in tire later case. 

3. National Insurance Acts. , - 

4. LR. (1956) A.C. 736. 

5. Romei, L J., put forward this view in R. v. Medical Appellate Tribunal's Case. 
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strative function. To guard against misuses and abuses of such powers conferred 
on Administration not only in relation to constitutional rights of citizens but also 
to make the Supreme Court as guardian of the Constitution, such wide discretionary 
powers are conferred under Article 136. 

The problem is not whether there should be judicial review but what 
criteria are required to exercise that power so that it should not only be limited 
to question of illegality and arbitrariness, rather it should become a guarantee and 
guardian to the Constitution ' and its implications. ^ This power has its own 
limitations and the caution lights warn that public Administration should not be 
reduced to the level of a mere subordinate agency in the whole process of 
Government. ^ If power of Court review is exercised having regard to this danger, 
then it raises the morale of the administrative organ since the actions of the 
Administrative Organs are justified by highest Tribunal of the land ancl thereby 
creating confidence in their actions in the eyes of public. 

Another danger of liberal judicial review pointed out by Page, C.J.', of .Rangoon 
High Court'', in an income-tax case, was tliat Courts will be flooded with all sorts 
of frivolous applications. Yet if the Court becomes too strict it might endanger the 
rights of individuals. “Real success of judicial control lies in keeping an admirable 
balance, avoiding the two extremes”.* 

The writer is quite aware of the difficulty in laying down specific principles for 
the exercise of power under Article 1 36 due to the varied nature of cases under it. 
Perhaps that was why Parliament left complete discretion to the Supreme Court 
under that Article. Yet it is to be hoped that it might be beneficial for the Bar 
and the Judiciary when occasions like this arise that the Supreme Court might 
continue to lay down specific principles as to the circumstances in particular types 
of cases when it will be deemed proper and when not. Mahajan, C.J., observed: 

“ All that can be said is that Constitution having trusted to the wisdom and good 
sense of Judges of this Court in this matter, that itself is sufficient safeguard that 
power will only be used to advance the cause of justice and that its exercise is 
governed by well established principles which govern the exercise of overriding 
constitutional powers ”. ' 

Thus the principles are both subjective and objective, though it shows a bias 
towards being subjective in the terms “ wisdom ” and “ good sense ” which 
purports to afford greater protection to persons. Just for comparison it may be 
pointed out that the practice of Australian High Court in matters of constitutional 
interpretation is in the words of Sir Owen Dixon, “ excessively legalistic ”. He 
further observed “ I should be sorry to think that it is anything else. There is 
no other safe guide to judicial decisions in great conflicts than strict and complete 
legalism ”s. The approach of Australian High Court seems to be conservative 
and traditional and the method to interpret is the method of logical analysis which 
supplies a measure of judicial objectivity as contrasted with the more subjective 
attitude of the Indian Supreme Court which is more m accord with the needs of 
modern democratic society. ® 

Since in India Parliamentary discussion has not reached the stage of an effective 
substitute for the Courts of Justice as is the case to a great extent in England ^ 
Article 1 36 will continue to be a provision to which increasing resort will be made 
in coming years because of the development of welfare state, necessitating increasing 
numbers of Administrative Tribunals. 
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SUPREME COURT OF INDIA. 

[Original Jurisdiction.] 

Present ; — S. R. Das. Chief Justice, T. L. Venkataram-A Aiyar, S. K. Das, 
A. K. Sarkar .and Vh'ian Bose, JJ. 

Mithan Lai and anotlier . . Petitioners*' 

V. 

State of Delhi and another . . Respondents 

Advocate-General for tlie State of Madras and otliers . . Interveners. 

Bengal Finance {Sales-tax) Act {VI of 1941) extended to the State of Delhi — Section a {d) {g) {h) and 
(i) and section 4 — Lezy of sales-tax on materials used in building contract — Validity — Constitution of India 
(1950), Article 246 — Scope and effect. 

Under Article 246 (4) of the Constitution of India (1950), it is Parliament that has the potver to 
legislate for Part G States, and tliat power is untrammelled by the limitations prescribed by Article 
246, clauses (a) and (3) and Entiy 54 of List 11 , and is plenary and absolute, subject only to such 
restrictions as are imposed by the Constitution. It would, therefore, be competent to Parliament 
to impose tax on the supply of materials in building contracts and to impose it under the name of 
sales tax. 

The decision in Slate of Madras v. Gannon Dunkerley d? Co., (1958) 2 M.L.Ji (S.G.) 66 : (1958) a 
An. W.R. (S.G.) 66 : (1958) S.G.J. 696 (S.G.), was given on a statute passed by the Provincial 
Legislature under the Got'cmment of India Act, 1935, and has no application to a case under 
Bengal Finance (Sales-tax) Act, 1941, as extended to the State of Delhi by the Parh'ament. 

Petitions ■ under Article 32 of tlie Constitution of India for enforcement of 
Fundamental Rights.' 

Radhey Lai Aggardual, Advocate, for Petitioners. 

G. K. Daphtary, Solicitor-General of India {R. H. Dhcbar, Advocate, ivith him), 
for Respondents. 

T. M. Sen, Advocate, for Interveners Nos. i & 2. 

G. C. Mathur and C. P. Lai, Advocates, for Inter\’ener No. 3. 

Sardar Bahadur, Advocate, for Inter%-ener No. 4. 

Ratnaparkhi, A. G., Advocate, for Intervener No. 5. 

The Judgment of the Court tvas delivered by 

Vcnkatarama Aiyar, J . — ^The petitioners are building contractors carrjdng on busi- 
ness in Delhi, and they have filed the present applications under Article 32 of the 
Constitution cliallenging tlie \alidit\’ of certain provisions of tlie Bengal Finance 
(Sales-tax) Act (Bengal VI of 1941) tvhich had been extended to the State of 
Delhi by a notification, dated April 28, 1951. 

The impugned provisions of the Act may now be referred to. Section 2 (d) 
of the Act defines “goods” as including 

“ all materials, articles and commodities, rvhcther or not to be used in the construction, fitting 
out, improvement or repair of immovable property.” 

“Sale” is defined in section 2 (g) as including 

“ any transfer of propertv- in goods for cash or deferred pav-ment or other valuable considera- 
tion, including a transfer of property in goods involved in the execution of a contract ’ 

Section 2 {b) defines “contract” as meaning, omitting what is not relevant, 

— ^ 
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“ any agreement for carrying out for cash or deferred payment or other valuable consideration — 
the construction, fitting out, improvement or repair of any building, road, bridge or other immovable 
property”. 

“Sale price” is defined in section 2 (h) (ii) as meaning valuable consideration for 

“ the carrying out of any contract, less such portion as may be prescribed of such amount, 
representing the usual proportion of the cost of labour to the cost of materials used in carrying 
out such contract 

“Turnover” is defined in section 2 (t), and is as follows : 

“ ‘Turnover’ used in relation to any period means the aggregate of the sale-prices or parts of 
sale prices receivable, or if a dealer so elects, actually received by the dealer during such period after 
deducting the amounts, if any, refunded by the dealer in respect of any goods returned by the 
purchaser within such period.” 

Section 4, which is the charging section, provides that 

“ every dealer whose gross turnover during the year immediately preced- 

ing the commencement of this Act exceeded the taxable quantum shall be liable to pay tax under 
this Act on all sales effected after the date so notified.” 

The Bengal Finance (Sales-tax) Act, 1941, was a law passed by the Legisla- 
ture of the Province of Bengal and applied only to sales effected within that Pro- 
vince, and after the partition of the country, to sales effected within the State of 
West Bengal. Under the Government of India, Act, 1935, Delhi was a Chief 
Commissioner’s Province administered by the Governor-General, and under the 
Constitution, it became a Part G State, and Article 239 vested its administration 
in the President acting through a Chief Commissioner or a Lieutenant-Governor 
as he might think fit. Article 246 (4) which is material for the present purpose is 
as follows : 

“Parliament has power to make laws with respect to any matter for any part of the territory of 
India not included in Part A or Part B of the First Schedule notwithstanding that such matter is a 
matter enumerated in the State list.” 

In exercise of the power conferred by this Article, Parliament enacted the Part C 
States (Laws) Act No. XXX of 1950, and section 2 thereof is as follows : 

“ The Central Government may, by notification in the Official Gazette, extend to any Part G 
State (other than Goorg and the Andaman and Nicobar Islands) or to any part of such State, with 
such restrictions and modifications as it thinks fit, any enactment which is in force in a Part A State at 
the date of the Notification ” 

On April 28, 1951, the Chief Commissioner of Delhi issued a notification under this 
section extending the operation of the Bengal Finance (Sales-tax) Act, 1941, to 
Delhi as from November i, 1951. Acting under the provisions of this Act, the Sales- 
tax Officer, Karolbagh, Delhi, issued on June 12, 1952, notices to the petitioners 
calling upon them to submit returns of their receipts from building contracts and to 
deposit the taxes due thereon. In compliance with these notices, the petitioners were 
sending quarterly returns of their taxable turnover and assessment orders were also 
made in respect of their annual turnover for the years 1951-52 and 1952-53, 
amounts due thereunder had also been paid. For the year 1953-54, the quarterly 
returns had been submitted and the tax due thereon deposited, and proceedings 
tvere pending for assessment of tax for that year. This was the position when the 
Madras High Court pronounced its decision in Gannon Diinkerley & Co. v. State of 
Madras'^, that the provisions of the Madras General Sales Tax Act, 1939, imposing 
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tax on the supply of materials in construction works were ultra vires the powers of the 
Provincial Legislature under Entry 48 in List II, Schedule VII, to the Government 
of India Act, 1935. 

Basing themselves on this judgment, the petitioners who had been acting so far 
on the view that the provisions, of the Bengal Finance (Sales-tax) Act, 1941, im- 
posing tax on construction contracts were valid and had been paying tax in that 
belief, filed Civil Writs Nos. 244-D and 247 of 1954 in the Punjab High Court 
challenging the validity of those provisions on the ground that there was no sale of 
materials used in execution of a building contract, and that a tax thereon was not 
authorised by Entry 48. They accordingly, prayed {a) for a writ of certiorari 
quashing the assessments for the years 1951-1952 and 1952-53, {b) for a writ of 
prohibition restraining proceedings for assessment of sales-tax for the year 1953-54 
or realisation of any tax for that year, and (c) for a writ of mandamus directing the 
respondents to forbear in future from assessing the petitioners to sales-tax under 
the' impugned provisions. Both these petitions were summarily dismissed by the 
High Court on October 18, 1954, and the orders of dismissal, not having been 
challenged in appropriate proceedings have become final. 

Now, the present attempt of the petitioners is to reopen the question which 
had been answered against them by the High Court of Punjab by resort to proceed- 
ings under Article 32 of the Constitution. It is therefore not surprising that the 
learned Solicitor-General appearing for the respondents should have taken prelimi- 
nary objections of a serious character to the maintainability of these petitions. 
He contended that the petitioners having filed petitions under Article 226 claiming 
the very reliefs which they have now prayed for and on the very grounds now put 
forward, and those petitions having been dismissed and no appeals having been filed 
against the orders of dismissal, they had no right to invoke the jurisdiction of this 
Court under Article 32 for obtaining the same reliefs. He further contended that 
the claim of the petitioners that the assessments in question, being unauthorised, 
constituted an interference with their fundamental right to carry on business under 
Article 19 (i) (g) could not be maintained inasmuch as assessment proceedings had 
been completed and the tax realised. He also argued that even if the petitioners 
were right in their contention that the assessments were unauthorised, their remedy 
was to sue for refund of the taxes paid, and that the applications for writ of certiorari 
to quash the orders of assessment were misconceived. It was further contended 
that the payments having been made by the petitioners voluntarily — it might be 
under a misconception of their rights — they had no right to claim refimd of the 
amounts even by action. These contentions raise questions of considerable im- 
portance ; but it is unnecessary to express our opinion thereon, as the petitioners 
also pray for a writ of mandamus directing the respondents to forbear from imposing 
sales-tax in future, and it will be more satisfactory to decide the case on the merits. 

The contention of the petitioners based on the decision of the Madras High 
Court in Gannon Dunkeiley & Co. v. State of Madras'^ is that the State Legislatures 
, acting under Entry 48 have no competence to enact laws imposing tax on the 
supply of materials in execution of works contract, as there is no sale of those materials 
by the contractor. The decision in Gannon Dunkerley & Co. v. State of Madras^ 
was taken on appeal to this Court in Civil Appeal No. 210 of 1956 and by our 
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judgment pronounced on ist April, 1958,^ we have affirmed it, and if the present case 
is governed by that judgment, the petitioners would clearly be entitled to succeed. 
But it is contended by the learned Solicitor-General that that decision has no appli- 
cation to the present petitions, because the impugned law was enacted not by a 
State Legislature in exercise of the power conferred by Entry 54 in List II but by 
Parliament by virtue of the authority granted by Article 246 (4) of the Constitution, 
and that it was within the competence of Parliairient acting under that Article to 
impose a tax on the supply of materials in building contracts, even though there was 
no sale of those materials within Entry 54. 

In our opinion, this contention is well-founded. Article 246, Clauses (2) and 
{3) of the Constitution confer on the Legislatures of the States mentioned in Parts 
A and B the power to make laws with respect to the matters enumerated in Lists 
II and III of Schedule VII, and one of those matters is “Tax on the sale of goods”. 
Entry 54 in List II. It is with reference to the corresponding Entry in the Govern- 
ment of India Act, 1935, Entry 48 in List II, that we have held in Civil Appeal No. 
210 011956^ that the power to tax sale of goods conferred by that Entry has reference 
only to sales as defined in the Sale of Goods Act, 1930. But here, we are concerned 
not with a law of a State mentioned in Part A or Part B but with that of a State in 
Part C. Under Article 246 (4) it is Parliament that has the power to legislate for 
Part G States, and that power is untrammelled by the limitations prescribed by Article 
246, Clauses (2) and (3) and Entry 54 of List II, and is plenary and absolute, sub- 
ject only to such restrictions as are imposed by the Constitution, and there is none 
such which is material to the present question. It would therefore be competent 
to Parliament to impose tax on the supplyof materials in building contracts and to 
impose it under the name of sales-tax, as has been done by the Parliament of the 
Commonwealth of Australia or by the Legislatures of the American States. The 
decision in Civil Appeal No. 210 of 1956^ which was given on a statute passed by 
the Provincial Legislature under the Government of India Act, 1935, has therefore 
no application to the present case. 

It is argued that though Parliament has the power under Article 246 (4) to make 
a law imposing tax on construction contracts, that power is subject to the limitation 
contained in Article 248, that under that Article it is Parliament that has the exclu- 
sive power to enact laws in respect of matters not enumerated in the Lists, including 
-taxation, and that such a power could properly be exercised only by Parliament itself 
imposing a tax and not by its extending the operation of taxation law passed by 
the Legislature of a State ; and that section 2 of the Part C States (Laws) Act must 
be held to be bad as being repugnant to Article 248 (2) in so far as it conferred on the 
Government authority to extend a taxation law to Part G States. This argument 
proceeds on a misapprehension of the true scope of Article 248. That Article has refe- 
rence to the distribution of legislative powers between the Centre and the States 
mentioned in Parts A and B under the three Lists in Schedule VII, and it provides 
that in respect' of matters not enumerated in the Lists including taxation, it is 
Parliament that has power to enact laws. It has no application to Part C States, 
for which the governing provision is Article 246 (4). Moreover, when a notifica- 
tion is issued by the appropriate Government extending the law of a Part A State to a 
Part C State, the law so extended derives its force in the State to which it is extended 
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from section 2 of the Part G States (Latvs) Act enacted by Parliament. The res ait 
of a notification issued tinder that section is that the provisions of the lavr vvnicn is 
extended become incorporated by reierence, in the Act itseif. and tnerefore a tax 
imoosed thereunder is a tax imposed by Parliament. There is tnus no substance in 
this contendon. 


it IS next contenaed for tiie peutioners tnat even assuming 
vras competent to impose a tax on the supply of materials in a building oontract and 
that could be done by a notification extending the lav.' of a Part A State, the notiSca- 
tion. dated Anrii 28. 1Q5I: is in so far as it relates to the impugnedprovisions..in ex- 
cess of the authoritv conferred by section 2. beca'ose that section limits the a'uthoniy 
of the Central Go'vemment to extend iav'.'s of Part A States to Parr C States, to " any 


enactment v.'hich is in force” at the date of the notificaton and as the imo'agned provi- 
sions of the Benaai Finance (Sales-tax) Act (Eensai ^T of 1041} were rrf.Yr rfiar Entry 
48 under v.'hich the L^isiature of the Province of Bengal derived its pov.'er to isn- * 
pose sales tax. thev were not '‘in force*' in the State of \\ est Bengal at the date of the 
notificarion. and could not therefore be extended to the State of Delhi. According to 
the petitioners, 'enactment in force* in section 2 must be construed as meaning pro'vi- 
sions of a statute which are valid and enforceable, f \ e are unable to agree v.'itn this 
contention. Tho'ogh the lang'oage of section 2 might, in the abstract, be susceptible 
of the construction which the petitioners seek to p'ut upon it in the context that is 
not, in our opinion, its true meaning. INfiiat is intended *Dy that section is thatv.-ith 
reference to diSerent topics of legislation on v.'hich the several States in Part A had 
enacted different statutes, the a'uthority acting tmder section 2 sho'old hav'e the dis- 
cretion to extend that statute in any of the Part .A. States v.'hich is best railed to the 
conditions in the pardcalar Part C State to v.'hich it is to *De extended, and that, fur- 
ther. the a'aihorir.' should have the power to extend it v.'itn roita'oie. 'restrictions 
and modifications." It co'old not have been intended by this section that the autho- 
rity concerned sho'oId take upon inelf to examine the vires of each and everv one of 
the provisions in the statute, and then extend only such of them as it considers to be 


valid. In our vieiv. the expression "enactment which is in force in a Parr A State* ' 
must be construed as meaning 'htarute v.'hich is in operation in a Parr A State’* as 
distinct mom a statute which had been repealed and it cannot be interpreted as 
having reference to individnai sections or provisior.s of a siarate. 


But even if we accept the narrow construction contended for by the petitioners, 
that would not make any dinerence in the rerult. as the authoritv conferred bv sec- 
tion 2 on the Government to extend enactments in force in Part A State ind'udes a 
poiver to do so v.'itn restrictions and mc-diScations. and it was within the competence 
of the Gove rnme nt acting on this provision to incorporate on its ov.m authority the 
imp'ugned provinons by way of modification of the Bengal Pinance (Sales-tax) 
Act- 1941. It is said that the notification does not, as a fact, o'oroort to modifv the 
Bengal Act. 'out merely extends the v.'hole of it on a mistaken notion that itis aE vaiic, 
But that do^ not aSect the position. The nodfi^cation intends that ali the 'provisions 
01 the Bengal Finance ^Sales-tax' -\ct, ipgi; mo'uld operate in the State of Delhi. 
suG. if that could be eSectuated by recourse b eing had to anv of the powers of the 
i..^is!auire, that sho'oId be done and me legislation upheld as xmerable to mat 
potver. Ut res rtc^ zzlait cum t crest. 

It is_ lastly urged that section 2 of the Part C States (I^.’i-s) Act is 'pad for the 
that it confers on the Government a pov.'er to modify laws passed by State 
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Legislatures, and that it is an unconstitutional delegation of legislative powers to 
authorise an outside authority to modify a law enacted by a Legislature on what are 
essentially matters of policy. Now, it should be noted that in In re The Delhi Laws 
Act, 1912, eic.,^ one of the questions referred for the opinion of this Court related 
to the vires of this ver)' provision, and the answer of the majority of this Court was 
that the first portion of the section, which is what is material for the present discussion 
was valid. Counsel for the petitioners, however, relies on the decision of this Court 
in Rajnarain Singh v. The Chairman, Patna Administration Committee, Patna and another^, 
wherein it was held that an executive authority could be authorised by statute to 
modify either existing or future laws but not in any essential feature, and that a 
modification which involved a change of policy of the Act would be bad. It is 
argued that it is a question of policy whether taxes should be imposed on the supply 
, of materials in building contracts, and that, therefore, the power conferred by sec- 
tion 2 on the Government to extend a law with modifications cannot be exercised so 
as to modify a provision of the Bengal Finance (Sales-tax) Act, 1941, relating to that 
matter. The answer to this contention is that the modification made by the Central 
Government, assuming that that is its true character, does not involve any change of 
policy underlying the Bengal Finance (Sales Tax) Act, 1941. Indeed, the modifica- 
tion gives effect to the policy of that enactment which was to bring construction con- 
tracts within the ambit of the taxation powers of the State, and which failed only for 
want of legislative authority. Whether we view the notification as one extending a 
subsisting statute to Delhi or as extending it with modifications so far as the impugned 
provisions are concerned, it is intra vires section 2 . 

All the contentions urged by the petitioners having failed, the petitions are dis- 
missed with costs. 

• Petitions dismissed. 

SUPREME COURT OF INDIA. 

[Original Jurisdiction.] 

Present : — S. R. Das, Chief Justice, T. L. Venkatarama Aiyar, S. K. Das, 
A. K. Sarkar and Vivian Bose, JJ. 

Firm of M/s. Peare Lai Hari Singh . . Petitioner* 

V. 

State of Punjab and another . . Respondents. 

East Punjab General Sales-tax Act (jSiF/of 1948), section 2 (c) (d) (b) and (ij) and section 4 — Leiy of 
tax on supply of materials in construction works treating it as a sale — Validity of provisions. 

The Legislature of the Province of Punjab had, under Entry 48, in List II of Schedule VII to the 
Government of India Act, 1935, no power to impose tax on the supply of materials in construction 
works as there was no sale in fact or in law of those materiak and the provisions of East Pimjab Act 
(XLVI of 1948) which sought to do it are a/fra State of Madras v. Gannon DunkerUy & Co. (1958) 2 

M.L.J. (S.G.) 66: (1958) 2 An. W.R. (S.G.) 66 : (1958) S.G.J. 696 (S.G.), followed. 

[On the facts held, that the contracts in question did not contain a distinct agreement for the sale 
of the materiak.] 

Petition under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights. 

Gopal Singh, Advocate, for Petitioner. 

ff. S. Bindra, Senior Advocate, {T. M.Sen, Advocate, with him), for Respondents* 


I. (1951) S.G.R. 747 : (1951) S.G.J. 527. 
• Petition No. 128 of 1957. 


=• (1955) I S.C.R. 290. 


7th April, 1958. 
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The Judgment of the Court was delivered by 

Veukatarama Aiyar, J. — ^This is a petition under Article 32 of the Constitution 
and tlie question that is raised therein for our decision is as to the validity of certain 
provisions of the East Punjab General Sales-tax Act (East Punjab XL VI of 1948), 
hereinafter referred to as the Act, imposing a tax on the supply of materials in cons- 
truction works treating it as a sale. 

It will be convenient at this stage to refer to the relevant provisions of the Act. 
Section 2 (c) defines “contract” as meaning 

“Any agreement for carrying out for cash or deferred payment or other valuable consideration — 

(i) the construction, fitting out, improvement, or repair of any building, road, bridge or other 
immovable property ; or 

(ii) the installation or repair of any machinery afiixed to a building or otlier immovable 

property ” 

“Dealer” is defined in section 2 {d) as any person engaged in the business of selling or 
supplying goods. Section 2 (Ji) defines “sale” as meaning “any transfer of property 
in goods for cash or deferred payment or other valuable consideration, including a 
transfer of property in goods involved in the execution of a contract. . . .” “Turn- 
over” is defined in section a (J) as including “the carrying out of any contract, less 
such portion as may be prescribed of such amount representing the usual proportion 
of the cost of labour to the cost of materials used in carrying out such contract.” 
Section 4 (i) enacts that, 

“ every dealer whose gross turnover during the year immediately preceding 

the commxncement of tlris Act exceeded the taxable quantum shall be liable to pay tax under this 
Act on sales effected after the conung into force of this Act .” 

Section 5 provides that the tax shall be levied every year on the taxable turnover 
of a dealer at such rates as the Provincial Govermnent may by notification direct. 
Rule 28 prescribes the mode of computing the taxable consideration with reference 
to contracts as provided in sub-clause (ii) of clause (z) of section 2 . 

The petitioners are a firm of building contractors. In December, 1956, they 
entered into a contract with the Military Engineering Services Department of the 
Government for the construction of certain buildings known as “Married accom- 
modation” at Ambala Cantonment and received a sum of Rs. 32,000 on January 31 , 
1957, as advance. On February 14, 1957, the assessing authority, JuUundur Dis- 
trict, issued a notice intimating the petitioners that as they had failed to apply for 
registration under section 7 of the Act assessment would be made under section 18, 
sub-section (2) for the periods commencing from April r, 1955, onwards, and cal- 
ling upon them to produce their account books and attend the hearing on February 
^957- Thereupon, the petitioners filed the present petition under Article 32 
of the Constitution challenging the Legality of the assessment proceedings, the main 
ground of attack being that the Legislature of the Province of Punjab had, under 
Entry 48 in List II of Schedule VII to the Government of India Act, 1935, no power 
to impose tax on the supply of materials in construction works as there was no sale 
in fact or in law of those materials, and that the provisions of the Act which sought 
to do it were ultra vires. This question is now concluded by the decision of Ais 
Court in State of Madras v. Gannon Dunkerley & Co.^, wherein it has been held that the 
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expression "sale of goods” in Entry 48 has the same import which it bears in the 
Sale of Goods Act, 1930, that in a building contract there is no sale of materials as 
such, and that accordingly the Provincial Legislature had no power to impose a 
tax thereon under Entry 48. 

In this view, we have now to consider the contention advanced by Mr. Bindra 
for the respondents that the building contract entered into by the petitioners with 
the Government was not an agreement simpheiter for the construction of works, but 
that on its true construction, it comprised a distinct agreement for the sale of 
materials. If that can be established, it is not disputed that the respondents would 
have a right to tax the transaction even apart from the impugned provisions. The 
question is whether the contract of the petitioners with the Government for construc- 
tion was one and indivisible, or whether it was a combination of an agreement for sale 
of materials and an agreement for work and labour. The evidence placed before 
us leaves us in no doubt as to the true character of the contract. The tenders which 
were called for and received were for executing works for a lump sum, and in his 
acceptance of the tender of the petitioners, dated December 15, 1956, the Deputy 
Chief Engineer stated : 

“ The above tender was accepted by me on behalf of the President of India for a lump sum of 
Rs. 9,74,961.” 

How this amount is made up is given in Annexure E to the reply statement. 
It will be seen therefrom that the petitioners were to construct nine blocks, and the 
amounts are worked out treating each of the blocks as one unit, and the figures are 
totalled up. It is impossible on this evidence to hold that there was any agreement 
for sale of the materials as such by the petitioners to the Government. 

For the respondents reliance was placed on the rules appearing in the printed 
General Conditions of Contracts issued by the Government. Rule 33 which was 
particularly relied on provides : 

“All stores and materials brought to the Site shall become and remain the property of Govern- 
ment and shall not be removed off the Site without the prior written approval of the G. E. But 
whenever the works are finally completed, tlie contractor shall at his own expense forthwith 
remove from the Site all surplus stores and materials originally supplied by him and upon such removal 
the same shall revest in and become the property of the Contractor.” 

It is argued that the true effect of this provision vesting the materials in the Govern- 
ment is that those materials must be taken to have been sold to it. That this is not 
the true meaning of the Rule will be clear when regard is had to other provisions in 
the Rules. Thus, the materials which are used in the construction must be ap- 
proved by the authorities as of the right quality, and they could be condemned even 
after the construction is completed if they are not according to contract or of inferior 
quality, in which case the contractor has to remove them and rebuild with, proper 
materials. Terms such as these and those in rule 33 quoted above are usually 
inserted in building contracts with the obj’ect of ensuring that materials of the right 
sort are used in the construction and not with the intention of purchasing them. If 
Rule 33 is to be construed as operating by way of sale of materials to the Government 
when they are brought on the site, it must follow that the Surplus materials remai- 
ning after the completion of the work must be held to have been re-sold by the Govern- 
ment to the contractor, and that is not contended for. 
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In Tripp v. Armitage'^, a builder .who had been engaged to construct a hotel 
became insolvent, and dispute arose between the assignees in bankruptcy and the 
proprietors of the hotel as to the title to certain wooden sash-frames which had been 
delivered by the insolvent on the premises of the hotel and had been approved by the 
clerk and returned to tlie insolvent for the purpose of being affixed. The conten- 
tion on behalf of the proprietors was that the goods having been approved by their 
surveyor, they must be held to have been appropriated to the contract and the pro- 
perty therein passed to them. In negativing this contention, Parke, B, observed : 

“ It is said that the approbation of the surveyor is sufficient to constitute an acceptance by the 
defendants ; but tliat approbation is not given eo animo at all ; it is only to ascertain that they are 
such materials as are suitable for the purpose ; and notwithstanding that approval, it is only when 
they have been put up, and fixed to the house, in performance of the larger contract, that they are to 
be paid for.” 

In Reid v. Macbeth & Gray-, the facts were similar. The dispute related to certain 
plates which had been prepared by contractors to be fitted in a ship. These plates had 
been passed by the surveyor and were marked with the number of the vessel and with 
marks showing the position which each plate was to occupy in the vessel. The ship- 
owners laid claim to these plates on the ground that by reason of the approval by 
their surveyor and by the markings the property therein must be held to have passed 
to them, and that accordingly the assignees in barkruptcy of the contractors could 
not claim them. That contention was negatived by the House of Lords, who held 
that the facts relied on did not establish a contract of sale of the materials apart from 
the contract to construct the ship, and that the title to the materials did not as such 
pass to the ship-owners. The position is the same in the present case. Rule 33 has 
not the effect of converting what is a lump sum contract for construction of buildings 
into a contract for the sale of materials used therein. It must therefore be held 
following the decision in State of Madras v. Gannon Dunkerley & Co.^, that there has 
been no sale of the materials used by the petitioners in their constructions, and 
that no tax could be levied thereon. 

Counsel for the petitioners raised two other contentions, but they are unsub- 
stantial and may be shortly disposed of. One was that in the definition of “turnover”^ 
in section 2 (j), clause (ii) which is what is applicable to the present case, there is no 
reference to sale of goods, and that, accordingly, even if Entry 48 in List II is to be 
interpreted in a wide sense, the provision as actually enacted does not, in fact, tax 
the supply of materials in works contracts, treating it as a sale. But the charging 
section is section 4 (i), which makes it clear that the tax is on the gross turnover in 
respect of sales effected after the coming into force of the Act, and the obvious in- 
tention is to include the supply of materials in works contracts within the category 
of taxable turnover. 

It was next contended that the definition of “dealer” in section 2 (d) required 
tliat the person should be engaged in the buisness of selling or supplying goods, 
that the petitioners who were building contractors were not engaged in the business 
of selling or supplying goods but of constructing buildings, and that therefore they 
were not dealers witliin that definition, and that as rmder section 4 the tax could be 
imposed only on a dealer, the petitioners were not liable to be taxed. But if the 
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supply of materials in construction works can be regarded as a sale, th!en clearly 
building contractors are engaged in the sale of materials, and they would be within 
the definition of “dealers” under the Act. There is no substance in this contention 
either. 

The petitioners, however, are entitled to succeed on the ground that the im- 
pugned provisions are not within the authority conferred by Entry 48, and a writ 
of prohibition should accordingly issue restraining the respondents from taking 
proceedings for assessment of tax in respect of materials supplied by the petitioners 
in contruction contracts. We direct the parties to bear their own costs. 

Petition allowed. 

SUPREME COURT OF INDIA. 

[Civil Appellate Jurisdiction] . 

Present : — ^N. H. Bhagwati, J. L. Kapur and A. K. Sarkar, JJ. 

J . K. Chaudhuri . . Appellant'^ 

V. 

R. K. Datta Gupta and Others • • Respondents. 

Gaukati University Act {Assam XVI of 1947), section 21 (g) and Statutes framed there under para. 5 {h) 
Jurisdiction of University to interfere with disciplinary action taken by Governing Body of College against teaching 
staff— If extends over action taken against the Principal. 

The relevant provisions of the Gauhati University Act and of the Statutes made under section 2 1 
{g) of that Act show the separate capacities of the Principal and the Teacher. The jurisdiction of 
the University to interfere with the action taken by the Governing Body of a College arises only in 
the case of a Teacher and would not extend to a case where the same person holds these two offices, 
(Principal and Teacher) as there is no provision in the Act or Statutes giving the University such 
power to interfere. 

Consequently so far as the University interfered with the action taken by the Governing Body 
against a Teacher in his capacity as the Principal of the College, it acted without jurisdiction and 
therefore that part of the order must be set aside. 

Appeal by Special Leave from the Judgment and Order, dated the rgth June, 
1956 of the Assam High Court in Civil Rule No. 80 of 1955. 

Ranadeb Chaiidhury, Senior Advocate (£). ff. Mukherjee, Advocate, with him), for 
Appellant. 

JV. G. Chatterjee, Senior Advocate {ffaunit Lai, Advocate, with him), for 
Respondents Nos. 2 and 3. ■ 

ffaunit Lai, Advocate, for Respondent No. i. 

The Judgment of the Court was delivered by 

Kapur, J. — This is an appeal by special leave brought by J.K.- Chaudhuri 
for and on behalf of the Governing Body of Guru Charan College, Silchar (which 
will be referred to in this judgment as the College) against a Judgment and Order 
of the High Court of Judicature in Assam, dated June 13, 1956, dismissing the 
appellant’s petition imder Article 226. It raised the question as to the nature and 
extent of the jurisdiction of the Executive Council of the University of Gauhati in 
regard to disciplinary action taken by the Governing Body of the College against 
its Principal, R.K. Datta Gupta, respondent No. i. 

In 1937, respondent No. I was appointed Professor of Mathematics in the College. 
He was appointed Vice-Principal in 1947 and Principal in 1950. Due to certain 
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representations made to the Governing Body against respondent No. i, a committee 
was appointed by the Governing Body to enquire into the allegations. This com- 
mittee held several sittings and made a report after considering which the Governing 
Body held a prima facie case made out against him, placed him under suspension and 
called upon him to answer the charges within 15 days. This he failed to do but 
later on submitted an explanation which was duly considered. As fresh material 
was disclosed after the suspension, respondent No. i was called upon to give a further 
explanation. He then requested for the previous charges being decided before 
enquiry into fresh charges was made. The Governing Body held a meeting on 
November i, 1953, and after considering the matter found him guilty of moral tur- 
pitude and dishonesty and also gross negligence of duty, inefficiency and insubor- 
dination and ordered his dismissal as Principal and Professor of Mathematics of the 
College. 

On November 30, 1953, respondent No. i filed a suit being Title Suit No. 282 
of i953,in the Court of Munsif Sadar, Silchar, challenging the legality of the proceed- 
ings of the committee appointed by the Governing Body and of tire proceedings 
and decision taken by it and prayed for an injunction restraining the Governing 
Body from appointing another Principal. He also applied for a temporary injunc- 
tion. This suit was transferred to the Court of the Subordinate Judge U.A.D., at 
Silchar and was renumbered as Title Suit No. 10 of 1 954 which has not yet been deci- 
ded. On November 1 1, 1953, respondent No. i made a representation to the Vice- 
Chancellor of the Gauhati University against his dismissal and prayed that tire 
Governing Body be directed not to fill up the post of Principal pending the disposal 
of his appeal which was filed on November 30, 1953, and which was a reiteration of 
the allegations made by him in the plaint in the suit in the Court of Munsif Sadar. 
The Executive Council of the University, i.e., respondent No. 2 thereupon appointed 
xmder para. 3 {h) of the Statutes framed under section 2 1 (g) of the Gauhati Univer- 
sity Act (Assam XVI of 1947) (hereinafter called the Act) a committee, respondent 
No. 3, consisting of the Vice-Chancellor, the Director of Public Instiuction and 
the Legal Remembrancer of the State of Assam to report on the propriety of the 
action taken. After considering the matter and giving full opportimity to both 
sides respondent No. 3 on March 30, 1955, made a report to respondent No. 2 that 

“ there was no reasonable ground justifying the dismissal of Shri R. K. Datta Gupta from the 
post of the Principal, Guru Gharan College, Silchar.” 

On April 20, 1955, this report was accepted by respondent No. 2 and it passed 
the following resolution ; 

“ Resolved that the findings of tlie Committee be accepted and in 

view of the facts that ShriR. K. Datta Gupta was not dismissed on any reasonable grounds, the 
Governing Body be directed to reinstate him before 31st July, 1955”. 

Against this order the Governing Body of the College filed a petition under Article 
226 in the High Court of Assam but the petition was dismissed on Jime 13, 1956. 

Although in the High Court the appellant challenged the power of the University 
to interfere with the decision of the Governing Body of the College removing res- 
pondent No. I both from Principalship and from Professorship of Mathematics, 
in this Court the arguments were confined to the former only. The two categories, 
it wns submitted, were distinct and were dealt with in the Act and the Statute made 
thereunder separately. The Principal was merely the administrative head of the 
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College and a Teacher solely engaged in imparting instructions. The Act therefore 
contemplates their discharging different functions. To support this contention, 
various provisions of the Act and the Statutes made under the Act were referred to. 
The words “Principal” and “Teacher” are defined in section 2 of the Act : 

“ 2 [h) ‘ Principal ’ means the head of a College, and includes where there is no Principal, 
the person for the time being duly appointed to act as Principal, and, in the absence of the Principal, 
a Vice-Principal duly appointed as such. 


(2) {k) ‘ Teacher ’ includes Professors, Readers, Lectmers and other persons imparting ins- 
tructions in the University or in any College or Hall.” 

The distinction finds further support from other provisions of the Act which 
maintain a clear distinction between a ‘Principal’ and a ‘ Teacher ’. Section 9 
of the Act deals with the constitution of the Court which has three classes of mem- 
bers : Ex-Officio Members, Life Members and Other Members. Principals fall 
under Class I and are mentioned in sub-section (vii). Teachers come under the 
heading ‘ Other Members ’ enumerated in Class III. In sub-section (xiv) represen- 
tation is given to ‘ Teachers ’ elected from their own body who are not Professors 
or Readers of the University. Similarly in the constitution of the Executive Council 
contained in section 12, a distinction is maintained between Principals who are in 
Class I, i.e., Ex-Officio Members and Professors of the University who are in Class 
II, i.e.. Other Members. Amongst the former have to be included two Principals 
of recognised Colleges elected from their own body and in Class II representation 
is given to Professors of the University and none to the Teachers. Therefore where- 
ever the provisions of the Act mention the word a ‘ Principal ’ or a ‘ Teacher ’ two 
distinct entities are indicated and one is not to be included in the other. 

The Statutes made under section 2 1 (g) of the Act also maintain this distinction 
in their various clauses and where the word ‘ Principal ’ occurs it is used in its dis- 
tinctive and restrictive sense and where ‘ Teacher ’ or the phrase ‘ member of the 
teaching staff ’, or any other similar word or phrase is used the reference is to a 
Teacher and not to a Principal. Clause i of the Statute requires the existence of 
a Governing Body for each College not maintained by the University. Clause 2 
(a) gives its constitution which includes the Principal and the Vice-Principal as 
Ex Officio Members and so also two representatives of the teaching staff to be elected 
annually showing that a Principal as such is distinct from a member of the teaching 
staff which must necessarily mean employees of colleges engaged in the teaching 
of various subjects. Clause 2 (e) nominates the Principal as the Secretary of the 
Governing Body. Sub-clauses {a), {b), (c) and (d) of clause 3 deal with a teacher’s 
appointment, pay, scales of pay, probation and period of appointment. Sub- 
clause (e) deals with increments. It provides : 

“ An increment according to the pay scale will be drawn as a matter of course The 

increment may be withheld on the ground of unsatisfactory work of an employee ” 

The word ‘ employee ’ here must necessarily refer to a Teacher because it pro- 
vides for increments according to pay scales and the withholding of increments for 
unsatisfactory work of an employee dealt with in the first four sub-clauses which 
in terms apply to a .Teacher. Sub-clause (ffi) deals with the period of service. 
Sub-clauses (i) and (ii) are as follows : 

(i) “ The scrwCcs of a permanent employee shall not be determined except on reasonable 
grounds. - 
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(ii) The services of a permanent employee shall not be terminated in the course of an academic 
session except on very special grounds, such as moral turpitude, proved incapacity and inefSciency. 

If the Governing Body of a college considers it advisable that the services of a permanent 
employee should be termins^^d on any of the grounds mentioned in clause (^) (ii), the matter shall 
be forthwith reported to tie^ ' Executive Council”. 

The use of the phrase ' academic session. ’ indicates that the ‘ Permanent 
employee ’ must be a person connected with teaching for othemdse it lacks mean- 
ing. The language of sub-clause (g) (iii) which is as follows : 

“ A Teacher whose services are dispensed with on grounds other than those mentioned in clause 
(g) (ii) shall be paid compensation equal to as many months’ pay as the number of completed years 
of his service, subject to a maximum of ttvelve months’ pay” 

further supports this interpretation that a ‘ permanent employee ’ mentioned in 
sub-clause (g) (ii) refers to a’ Teacher and to one else. This is further strengthened 
by the use of the word ‘ Teacher ’ in sub-clause (g) (iv) which provides for the pro- 
cedure for an enquiry where a Teacher has to be dismissed, suspended or reduced 
in pay. Sub-clause (g) (v) reserves to the Executive Council of the University 
the power to enquire into causes of dismissal of a Teacher whether on its own motion 
or on an appeal by the Teacher. Sub-clause (A) which is in the following words ; 

“ All cases of dismissal, suspension, or any other serious grievance of the teaching staff will be 
considered by a Gonomittee of the following members ” 

uses the words “ teaching staff” and this again shows that the reference is to the 
Teacher and not to a Principal because clause 3 taken as a whole clearly deals with 
the conditions of service of a Teacher compensation to be paid to him and the pro- 
cedure to befoWowed in cases of disciplinary action taken against him. These words 
cannot in the context in which they appear in the Statutes or in the context of the 
language of the Act itself have reference to any body other than a member of the 
teaching staff, i.e., Teacher. It shows therefore that in clause 3 of the Statute where 
the expression used is “ permanent employee ” or the “ Teacher ” or “teaching 
staff” the reference is to members of the College who are teachers as such and it 
has no application to any other employee of the college such as a Principal. 

Deka, J., was of the opinion that as respondent No. i held two capacities — that 
of the Principal and membership of the teaching staff, respondent No. 2 could order 
his restoration to both the offices because the two capacities could not be separated . 
As shown above the two capacities are distinct with separate functions and have 
been separately dealt with in the Act and the Statutes under the Act and the 
learned Judge was in error in holding otherwise. Sarjoo Parshad, G.J., gave to 
the phrase ‘ permanent employee ’ used in the Statutes an extended meaning so 
as to include a Principal as well as a College Teacher. This again is an interpre- 
tation which is '-ontrary to the interpretation which stems from the analysis we 
have given above and is therefore erroneous. Relying on sub-clause (3) {h) of the 
Statutes counsel for respondent No. 2 contended that as respondent No. i was also 
a member of the teaching staff being a Professor of Mathematics his case fell within 
the words “ or any other serious grievance of the teaching staff”. These words 
refer to grievances which a member of the teaching staff may have in his capacity 
of a Teacher and not in any other capacity and these words cannot be extended ro 
include thf* grievances of a Teacher in connection with something which is de hors 
the words of the clause and would not therefore include his grievances which he may 
have if he is also the Principal. 
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As has been pointed out above the relevant provisions of the Act and of the 
Statutes made under section 2 1 (g) of the Act show the separate capacities of the 
Principal and the Teacher. The jurisdiction of respondent No. 2 to interfere with 
the action taken by the Governing Body arises only in the case of a Teacher and 
would not extend to a case where the same person holds these two offices, as there 
is no provision in the Act or the Statutes giving the University such power to in- 
terfere. Consequently so far as respondent No. 2 interfered with the action 
taken by the Governing Body against respondent No. i in his capacity as the Prin- 
cipal of the College it acted without jurisdiction and therefore that part of the order 
of respondent No. 2 and the judgment of the High Court to that extent cannot be 
sustained and must be set aside as respondent No. 2 there acted in excess of juris- 
diction. 

We would, therefore, allow this appeal, modify the order of the High Court 
and hold that the order of respondent No. 2 in regard to respondent No. i qua his 
office as Principal was without jurisdiction and the order of re-instatement of res- 
pondent No. I by the University to the post of Principal must be set aside. As the 
Special Leave was directed against the judgment of the High Court both in regard 
to the office of Principal and the office of Teacher of the College and it was at the 
stage of arguments that the case was confined to the ‘Principal’ of the GoUege, the 
proper order for costs should be that the parties do bear their own costs in this Court 
as well as in the High Court. 

Appeal allowed. 

SUPREME COURT OF INDIA. 

[Civil Appellate Jurisdiction.] 

Present : — ^T. L. Venkatarama Aiyar, P. B. Gajendragadkar and 
A. K. Sarkar, JJ. 

The Erin Estate, Galah, Ceylon . . Appellant* 

V. 

The Commissioner of Income-tax, Madras . . Respondent. 

Income-tax Act {XI of 1922), section 4-A (6) — Scope— Partners affirm [in Ceylon) resident within taxable 
territories — Firm when can be treated as resident in the taxable territories. 

Section 4-A [b) of the Income-tax Act shows that where the partners of a firm are residents of 
this country, the normal presumption would be that the firm is resident in the taxable territories. 
This presumption is rebuttable and it can be effectively rebutted by the assessee showing tliat the 
control and management of the affairs of the firm is situated wholly without the taxable territories. 
The onus to rebut the initial presumption is on the assesee. The control and management contem- 
plated by the section evidently refers to the controlling and directing power. 

Theoretically, if the partners reside in India they would naturally have the legal right to control 
the affairs of the firm which carries on its operations outside India. The presence of this theoretical 
de jure right to control and manage the affairs of the firm which inevitably vests in all the partners 
would not by itself show that the requisite control and management is situated in India It must 
be shown by evidence that control and management in the affairs of the firm is exercised, may be to 
a small extent, in India before it can be held that the control and management is not situated wholly 
without the taxable territories. The control and management must no doubt be sho^vn to have 
been actually exercised; and the exercise of the control and management should not be illusory or 
merely notional. Once it is shoivn that control and management in the affairs of the firm was exercised 
by tlic partners residing in India, it would not be relevant to enquire whether the control and 


*Givil Appeal No. 255 of 1953. 


22nd April, 1951. 


1958] ERIN ESTATE, GALAH, CEYLON i;. I.T.C., MADRAS {Gajendragadkar, J.). 913 

management thus exercised amounted to a substantial part of the control and management of the 
affairs of the firm. The exercise of the control and management even in part in the taxable 
territories would be enough to fix the assessee firm with the character of a resident tvithin section 4-A 
(b) of the Income-tax Act. 

Under section 12 (a) of the Partnership Act every partner has a right to take part in the conduct 
of the business and it is only where difference arises asto .ordinary matters connected with the business 
of the firm that the same has to be decided by majority of partners under sub-section (c) of the said 
section. The part taken by individual partners in the instant case is therefore sufficient to make the 
appellant a resident within section 4-A (6) of the Income-tax Act. 

Appeal from, the Jud^ent and Decree, dated the 27th March, 1951, of the 
Madras High Court in G.R. No. 62 of 1946. 

R. J. Kolah and R. Ganapathy Iyer, Ad.vocates, for Appellant. 

H. JV. Sanyo!, Additional Solicitor General of India (it. JV. Rajagopala Sastri 
and i?. H. Dhebar, Advocates, with him), for Respondents. 

The Judgment of the Court was delivered by 

Gajendragadkar, J, — ^The short question which this appeal raises for our decision 
is whether the appellant-assessee is resident in the taxable territories within the 
meaning of section 4-A {b) of the Income-tax Act. This question arises in this 
way. 

The appellant is a registered firm owning a tea estate called ‘ The Erin 
Estate ’ at Galah in Ceylon. The firm consists of seven partners all of whom are 
permanent residents of certain villages in Tiruchirapalli District. The total sum 
paid by the -partners amounts to Rs. 25,00,000 and the same is divided into 147 
shares. Out of these 147 shares, Andiappa Pillai owns 50 shares, Veerappa Pillai 
owns 43 shares, Nagalingam Pillai owns 18 shares and the remaining four partners 
own 9 shares each. The estate owned by the firm produces tea which is sold to 
the authorities under the regulations prevailing in Ceylon. Under clause (3) of 
the Partnership Deed, the superintendent Ponnambalam Pillai, who was himself 
a co-owner in the said estate previously, manages the estate and looks after its 
working from day to day. Ponnambalam Pillai permanently stays in Ceylon. He 
looks after the estate from day to day and it is by him that all sales are effected 
through commission agents by name, Gordon and Company. The pass books 
for the bank account for the estate are kept in his name and he receives the income 
and makes the requisite disbursements from time to time. 

The assessment proceedings for the assessment years 1939-40 to 1942-43 were 
started by the Additional Income-tax Officer, Tiruchirapalli Circle. The ap- 
pellant submitted its returns before the Income-tax Officer and claimed that the 
firm was not resident in British India and so the income arising in Ceylon from the 
appellant’s estate was not assessable to tax in India. The Income-tax Officer 
rejected the appellant’s contention and held that the appellant was a resident 
under the provisions of section 4-A (6) of the Act and so he proceeded to tax the 
entire income accruing to and arising from tlie appellant’s estate in Ceylon. The 
returns submitted by the appellant were accepted as substantially accurate and 
the appellant was assessed on its income fom Ceylon with- some minor adjustments 
considered necessary by the Income-tax Officer. The appellant filed appeals 
against the several assessments thus made before the Appellate Assistant Commis- 
sioner of Income-tax, Tiruchirapalli. These appeals, however, failed and were- 
dismissed. The appellant then went in appeal before the Income-tax Appellate 
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Tribunal, I\ 4 adras; the Tribunal dealt with the appeal for 1941-42 assessment in 
the first instance and allowed it. The Tribunal took the view that the e^ddence 
produced in the case showed tliat the control and management of the appellant's 
affairs ■was situated wholly %vithout the taxable territories and so it reversed the 
finding of the Income-tax authorities that the appellant ^v'as a firm resident in the 
taxable territories. For the other years in question the same order tvas passed by 
the Tribunal. 

Against these orders of the Tribimal reference applications %vere filed by the 
Commissioner of Income-tax but these applications were dismissed by tire Tribuna 
imder section 66(1) of tlie Act. Then the Commissioner took up the matter to 
the High Coiut of Madras imder section 66(a) ; the High Court directed tlie Tri- 
bunal to refer the question as to “ whether the assessee firm was resident in British 
India within the meaning of section 4-A (b) of the Act ”. Accordingly a consoli- 
dated reference "was made to the High Court and, on March 27, 1951, the High 
Comt held tliat the appellant was a resident in British India and answered tlie ques- 
tion referred to it in the aflBmative. Subsequently the appellant applied for and 
obtained a certificate from the High Court rmder section 66-A (2) that tlie present 
■case is a fit one to appeal to the Supreme Court of India. That is hoiv this appeal lias 
■come before us ; and the only point which it raises for decision is whether the appel- 
lant is a firm resident in tlie taxable territories under .section 4-A (i) of the Act. 

This appeal ■was argued before this Court on February-, 9, 1956 ; but after 
arguments ivere heard for some time, the Court adjourned the hearing of the 
appeal sine die, “ to enable the parties to compile an agreed paper-book containing 
letters ■which they respectively relied upon in support of their respective cases 
In pursuance of this direction, by consent the parties have filed an additional paper- 
book containing some more correspondence. 

There is no doubt that the question raised for om decision is a question of laiv. 
WTether or not the appellant is a resident firm under section 4-A (b) ivould depend 
upon the legal effect of the facts proved in the case. The status of the appellant 
Avhich has to be determined by reference to die relevant section of die Act is a mixed 
question of fact and laiv and in determining diis question die principles of law de- 
ducible from the proHsions of the said section ■iN’ill have to be applied. This position 
has not been disputed before us in the present proceedings. Section 4-A {b) pro- 
vides inter alia that “ for the purpose of the Act, a firm is resident in the taxable 
territories unless the control and management of its affairs is situated ivhoUy ■^vidi- 
■out the taxable territories ”. This protision sho^v\-s that, tvhere the parmers of a 
firm are residents of tliis countrj*, the normal presumption ■would be that the firm 
is resident in the taxable territories. This presumption is rebuttable and it can 
be effectively rebutted by the assessee showing that the control and management 
■of the affairs of the firm is situated wholly without the taxable territories. Tlie 
onus to rebut die initial presumption is on die assessee. The control and manage- 
ment contemplated by die section evidendy refers to the controlling and directing 
power. Often enough, this potver has been described in judicial decisions as the 
■“ head and brain ’ ; the affairs of the firm which are subject to the said control and 
management refer to the affairs •whicli are relevant for die purpose of taxation and 
so they must have some relation to the income of the firm. IVhen the section 
refers to the control and management being situated ■wholly without die taxable 
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.territories it implies that the control and management can be situated in more 
places than one. Where the control and management are situated wholly outside 
India the initial presumption arising under the section is effectively rebutted. It 
is true that the control and management which must be shown to be situated at 
least partially in India is not the merely theoretical control and power, not a de 
jure control and power but the de facto control and power actually exercised in the 
course of the conduct and management of the affairs of the firm. Theoretically, 
if the partners reside in India they would naturally have the legal right to control 
the affairs of the firm which carries on its operations outside India. The presence 
of this theoretical dejure right to control and manage the affairs of the firm 
which inevitably vests in all the partners would not by itself show that the requisite 
•control and management is situated in India. It must be shown by evidence that 
•control and management in the affiairs of the firm is exercised, may be to a small 
-extent, in India before it can be held that the control and management is not 
situated wholly without the taxable territories. (Vide B. R, JVaik v. Commissioner 
.of Income-tax, Bombay^). The effect and scope of the provisions of section 4-A {b) 
has been considered by this Court in V. V. R. JV. M. Subbayya Chettiar v. Commissioner 
■of Income-tax, Madras'^'. After examining the relevant decisions on this point, Fazl 
Ali, J., who delivered the judgment of the Court, has observed : 

“ (i ) that the conception of residence in the case of a fictitious ‘person’ such as a company 
.is as artificial as the company itself and the locality of the residence can only be dcici mined by 
-analogy, by asking where is the head and seat and directing power of the affairs of the company.” 
. . . (2) “Mere activity by the company in a place does not create residence, with the result 

that the company may be ‘residing’ in one place and doing a great deal of business in another”. 
(3) ‘‘Tne central management and control of a company may be divided and it may keep house 
.and do business in more than cne plate, and, if so, it may have more than one residence. (4) 
'“In case of dual residence it is nece sary to show that the company performs some of the vital 
-organic functions incidental to its existence as such in both the places so that in fact there are 
'two centres of management”. 

It is in the light of these principles that section 4-A {b) has to be construed. Thus 
the only question which remains to be considered is whether the High Court ot 
Madras was right in holding that the appellant was resident in India under 
■section 4-A {b) . 

On behalf of the appellant, Mr. Kolah has contended that the only conclu- 
-sion which can be legitimately drawn from the evidence in the case is that the con- 
trol and management of the appellant’s affairs resided wholly in Ceylon. In 
•support of this argument he has laid considerable emphasis on clause (3) of the 
Partnership Deed. This clause provides that the estate (of the firm) shall be 
.managed 

“ by the superintendent Shriman A-B-S.T. Ponnambalam Pillai who has hitherto been in 
• charge of the same and managing the same or by a person appointed by a majority of the 
•partners 

The appellant’s case is that, since the partners had specifically left the superin- 
tendeirt in charge of the management of the estate, the control and management 
•was entirely entrusted to him and thus it is wholly situated in Ceylon. It is 
no doubt true that the substantial part of the management of the estate 
was left to the superintendent. The superintendent was staying near the 

(1945) 13 r.T.R. 1124 : (1946) nq I.T.R. 2. (1951) S.G.J. 145 : (1951) i M.L.J. 310 ; 
■334- >(1950) S.G.R. 961, 965- 
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estate and was looking after its management and its affairs from day to 
day. Prima facie the material clause in the Partnership Deed and the evidence 
adduced in regard to the general managcmeiit of the affairs of the estate 
are no doubt in favour of the appellant ; but it has been held by the High Court 
that the correspondence produced in the case conclusively showed that the control 
and management was not wholly situated in Ceylon and that at least a part of the 
control and management was situated in India because the partners who resided in 
the District of Tiruchirapalli arc shown, to have exercised control and management 
of the affairs of the firm from time to time. It is this conclusion v/hich has been 
challenged by Mr. Kclah. Wc must, therefore, proceed to examine the evidence 
given by the parties and the correspondence produced by the appellant in the case. 

Andiappa Pillai stated before the Income-tax Officer that the superinten- 
dent looked after the entire management of the estate and the entire control of the 
affairs of the firm had been left to him by the partners. He, however, admitted 
that, if anything done by him appeared to them to be irregular, they had the right 
to check him or to give him directions as to how he should carry on the business. 
He also added that so far there had been no occasion for them to disagree with any- 
thing done by him. Whilst Andiappa Pillai thus claimed that no control has been 
exercised from India, he had to concede that at the beginning of every year the 
superintendent sends to the four partners mentioned by him a budget concerning 
any important or big matter to be attended to in connection with the estate. It was 
usual for them, said Pillai, to approve of the budget. It would thus be clear that 
this statement shows that in regard to important and big matters a budget was re- 
quired to be submitted by the superintendent to the four principal partners and 
it was after the budget was approved by them that the superintendent was at liberty 
to act upon it. In our opinion, the fact that the budget thus submitted by the 
superintendent was usually approved by the partners does not detract from the 
position that the budget had to the submitted and could be acted upon only after 
it was approved. The act of approval in the context is undoubtedly an act of 
exercising the right of control and management of the affairs of the firm. That 
the estimate for 1940 had been submitted to the partners appears from the letter 
written by Veerappa Pillai to the superintendent on January 2, 1940. In this letter 
Veerappa Pillai had told the superintendent that only the school building should 
be built during the year and that the plan about the stable may be considered and 
attended to after April or May. Andiappa Pillai’s letter to the superintendent 
written on December 31, 1939, gives instructions about manuring' and asks the 
superintendent to undertake the building worlcs mentioned in the letter as economi- 
cally as possible even though the estimated cost of the building had been approved. 
Then instructions are given as to how the salary of the three accuntants should be 
adjusted in the account. He was also told that Periasamy had complained that 
his salary was insufficient and the superintendent was required to give his opinion 
about the merits of the complaint. A direction was also given to the superintendent 
that tea should be taken in accordance with what is mentioned in the estimate so 
as not to go behind the quantity stated there. In other words, the superinten- 
dent was asV.ed to confine the purchase of the tea within the limits mentioned in the 
estimate which had been 'approved. It appears that, on receiving the opinion oT 
the superintendent about the complaint made by Periasamy in regard to his salary. 
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the superintendent was told to pay him Rs. 2 more per montli. This no doubt 
is a small item but it shows that even where tlie salary of a clerk had to be increased 
by Rs. 2, the clerk made a representation to the partner, the partner called for the 
opinion of die superintendent and, on considering tire representation and the 
opinion together, the partner directed the superintendent to pay tlie clerk Rs. 2 
more per month. By his letter, dated July ii, 1940, Andiappa Filial directed the 
superintendent as to how the garden income should be adjusted. Once in six, 
montlis Rs. 7,50b to Rs. 10,000 should be retained as reserve and the balance dis- 
tributed amongst the partners in proportion to their shares. That is the direction 
given. Then the superintendent is told to engage labourers and to send Vaidya- 
lingam and the labourers to cut the wild plant growtli in both the said garden and 
Konangodai garden. Certain other directions as to the -work to be assigned to 
the other clerics are also given. On July 13, 1940, Andiappa Filial told the 
superintendent to pack and send 70 lbs. F. B. O. F. tea and suggested that, if 
the tea, had not been sent already to Veerappa Filial, he should carry out 
tire said instruction. In this letter the superintendent is also asked to enquire from 
other companies the price of Nevrnl and he is told tlrat, having regard to the nature 
of tire current sales of tea, manuring need not be stopped. On July 29, 1940, 
the superintendent is told as to how' tire accoimt is to be made in regard to the charges 
for the guards. On August 8, 1940, Andiappa FUlai tells the superintendent that 
“when the coupon price goes dorvn purchase for our garden 20,000 lbs.” This 
correspondence shows that tire entire control and management of the affairs of the 
firm had not been left witir the superintendent. In regard to the manuring of 
tea gardens, tire salary to be paid to the clerk, the purchase to be made, the e.xpen- 
ditrue to be incurred in constructing a building, the manner in which the goods 
should be packed and sent, all tlrese are subjects discussed by tire partners in their 
letters to tire superintendent and in respect of all these presumbaly the superinten- 
dent had asked for directions and the partners gave him the directions. Besides, 
we have already referred to the admission made by Andiappa Filial tlrat, at the 
beginning of every year, the superintendent sent to the four important partners 
a budget concerning important and big matters to be attended to during tire coruse 
of the year. Having regard to this evidence rve are unable to accept tire ap- 
pellant’s argument tlrat tire control and management of the appellant’s affairs rvas 
situated wholly in Ceylon. In dealing with this question it rvould be relevant to 
bear in mind that tire appellairt would not succeed even if it is shown that a part 
of tire control and management of the affairs of the company rested in India. The’ 
control and management must no doubt be shorvn to have been actually exercised ; 
and the exercise of tire control and management should not be illusory or merely 
notional. Once it is shown that control and management in the affairs of the firm 
was exercised by the partners residing in India, it rvould not be relevant to enquire 
whctlrer the control and management thus exercised amounted to a substantial 
part of the control and management of the affairs of tire firm. The exercise of the 
control and management even in part in the taxable territories would be enough 
to fix tire appellant with the character of a resident within section 4-A(6) . We 
must accordingly hold that the High Court of Madras was justified in holding that 
the appellant is a firm resident in the taxable territories. 

h'lr. Kolah then raised a further point which had not been urged before the 
High Court. He contended tlrat the control and management mentioned in section 
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4-A (b) must be control and management valid and effective in law. Under sec- 
tion 12 of the Partnership Act, it is only the maj'ority of partners who could have 
given effective directions to the superintendent and since there is no evidence that 
the alleged control and management has been exercised by the maj’ority of 
partners acting in concert it would not be possible to hold that any control and 
management of the firm’s affairs resided in India. We do not think there is any 
substance in this argument. Under seetion 12 (a), every partner has a right to 
take part in the conduct of the business and it is only where difference arises as to 
ordinary matters connected with the business of the firm that the same has to be 
decided by majority of partners under sub-section (c) of the said section. It has not 
been suggested or shown that there was any difference between the partners in 
regard to the matters covered by the individual partner’s letters of instruction to 
the superintendent. Indeed the course of condact evidenced by these letters shows 
that Andiappa Filial who holds the maximum number of individual shares has pur- 
ported to act for the partnership and usually gave instructions in regard to the con- 
duct and management of the firm’s affairs. On the record we see no trace of any 
protest against, or disagreement with, this conduct of Andiappa Pillai. Besides, 
it was never suggested during the course of the enquiry before theincome-tax Officers 
that the directions give by Andiappa Pillai were not valid or effective and had not 
been agreed upon by the remaining partners. That is why we think this teehnical 
point raised by Mr. Kolah must fail. 

The result is the appeal fails and must be dismissed with costs. 

Appeal dismissed. 

SUPREME COURT OF INDIA. 

[Criminal Appellate Jurisdiction.] 

Present : — N. H. Bhagwati, J. L. Kapur and A. K. Sarkar, JJ, 

B. N. Srikantiah and Siddiah and another . . Appellants* 

V. 

State of Mysore ■ . . Respondent. 

Criminal Procedure Code {V of i8g8), section Failure to frame charge under section 34, Penal Code 
{XLV of iQQo) — Conviction under section 202, Penal Code {XLV of i 86 o)~ Sustamabilitr. 

• Where in a case it was nowhere alleged that as a result of omission to specify section 34 of the 
Penal Code in the chaige there was any prej die e and nothing was disclosed by the trend of cross 
examination or by anything in the record to show that the accused (appellants before the Supreme 
G lurt) were misled by this omission in the charge a conviction under section 302 of the Penal 
Code is not vitiated. 

In the instant case the common intention of the appellants was indicated by their conduet, the 
ferocity of the attack, the weapon used, the situs of the injuries and their nature and there was pre- 
concert as shown by evidence. It was held that all the appellants had been rightly convicted ofmurder 
ns “ sharers in Ac offence.” 

Appeals from the Judgment and Order dated the i6th December, 1954, of the 
Mysore High Court at Bangalore in Criminal Appeals Nos. 49 and 50 of 1953 
arising out of the Judgment and Order dated the 9th May, 1953, of the Court of 
the Third Additional Sessions Judge at Bangalore in Bangalore Sessions Case No. 7 
of 1953 - 


• Grim'nal Appeals Nos. 120 and I2l of 1955. 


14th April, 1958. 



1958] SRIKAXTIAH V. STATE OF MYSORE {Kcpur. J.). 9 1 

F”. KThhnamuTik^' and i?. Gopalafinshnan, Advocates, for Appellants. 

G. Cbamappa. Assistant Advocate-General for the State of ]M>'5ore ( 7 *.' Ai 
Sai, Advocate, t\ith him), for Respondent. 

The Judgment of the Court rvas delivered by 

Kapur, J . — ^These two appeals imder Article 134(1) (c) of the Constitution 
arise out of the Judgment and Order of the High Court of Alysore at Bangalore con 
finning the convictions and sentences passed upon the appellants who were accusec 
Nos. 2, 3 and 4 respectively by the Third Additional District Judge, Bangalore 

Accused Nos. i, 5 and 6 who have been acquitted and the appellants tver- 
charged as follows : 

“I... hereby charge you A-i Sanjeeva Rao, A-a Srikantiah, A-3 Sidda 

A-4 KaiaripaCii, .A-5 Hxnuiaantha and A-6 Pujari Anantha as fDl!3\\'s : 

1. That you on or about the 25^1 day of A'lgust, 1952, at hlayasandra in hfagadi Taluk 'vver 
members of an unlawful aserably the common object of ■irhjch ^^•as to murder deceased Anne Go\s'di 
and thereby comm'tted an offence punishable \mder section 143 of the Indian Fcaal Code and withir 
the cognizance of the Court of Sessions. 

2. That you A-2 Srikandah, A-3 Sidda, A-4 Kada-inathi. A-3 Hauumaatha and A-6 Pujari 
Anantha, on or about the 23th day of August, 1952, at Mvj-asandra in hfigadi Taluk did commi 
murder by intentionally causing the death of Anne G^^\-da and thereby committed an oShnee punish 
able under section 302 of the Indian Penal G ode, and \vi thin the cognizance of the Court of Sessions. 

3. Aud that you A-t Sanjeeva Rao on or about the 25th day of August. 1952, at htayasandra h 
hlagadi Taluk abetted the commission of the offince of murder by A-2 to A-6 which “was cemmittet 
in consequence of your abetment and thereby cemmitted an oSmcc punishable under sections IC3< 
and 302 of the Indian Penal G ide, and within the cognizance of the Court of Sessions,” 

Thus all of tbem were ebarged witb beirg members of an unia\s*fai assembly, 
tbe common object of which tvas to murder the deceased, Anne Gorvda. The 
appellants along \sith Hanumandia accused No. 5 and Pujari accused No. € were 
further charged \vith committing mnrder of Anne Gowda by intentionally causing 
his death. No doubt the charge does not contain the %vords “ in furtherance oi 
fhe common intention of all ” but short of that the charge is as near them as it 
could be. Accused No. i Sanjeev-a Rao ^\'as further charged tsnth abetting the 
offence of murder. The trial Court acquitted all the accused of the charge imder 
section 143, Indian Penal Code and accused Nos. 5 and 6 of the charge under sec- 
tion 302 but he convicted accused No. I under section 302/109 and the appel auts 
under section 302 and sentenced them all to transportation for life. They took an 
appeal to the High Court and the State appealed against the order of acquittal 
of accused Nos. 5 and 6 and the order of acquittal under section 143. The High 
Court acquitted accused No. i Sanjeeva Rao of abetment of mttrder after the matter 
was referred to a third Judge under section 429 of the Criminal Procedure Code 
as there was a difference of opinion between the ttvo Judges of the Division Bench 
hearing the appeal and thus the case of abetment set up by the prosecution failed. 
It upheld the acquittal of accused Nos. 5 and 6. The charge of unlawful assemblv 

" hich the common object tvas the murder of Anne Gowda the deceased alsn 
failed because of the acquittal of Sarjeeva Rao accused No. i, Hanumantha accused 
No. 5 and Pujari accused No. 6 thus leaving only the appellants. Their conviction 
for an offence under section 302, Indian Penal Code and the sentence of trans-^ 
portation was upheld. The trial Comt’s findirg against them tvas as follows : 

So far Sj. A-2 Srikantiab, A-3 Sidda and A-i Kadaripatai eX es Rnnta are concerned, there is 
^pls evidence to show they alone inflicted injuries on the deceased Anne G3i\-d3 and caused hb- 
death. Thus a case has been made out against them for the murder of Anne Goo%-da”. 
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The High Court in appeal said : — ■ 

“ The evidence on the whole is consistent and in fact it is so consistent that it was being urged 
on behalf of the accused that each witness was repeating what the other says. Some of the important 
witnesses have been mentioned in the First Information Report and the inquest itself was over within 
24 hours after the incident. Taking the consistent evidence of the witnesses and tlie probabilities 
of the case it has to be stated that the evidence of the prosecution witnesses as regards the incident 
has to be believed 

We have not had the advantage of a critical and analytical examination of the 
evidence of the prosecution witnesses by either of the Courts below nor has the cvi. 
dence against each of the appellants been collated and therefore it was necessary 
for us to examine the evidence in some detail. 

The evidence of the witnesses for the prosecution shows that the deceased Anne 
Gowda and the party of Sanjeeva Rao accused No. i had considerable amount of 
enmity between each other. On the date of the occurrence i.e., August 25, 1952, 
the deceased, had gone to Ramanagram where in a Magistrate’s Court a case had 
been brought against him by accused No. i. After the case was over the deceased 
and P.W. 18 Gangabyriah who was a co-accused in the case and Putta P.W. 20 
who was a witness travelled by the bus which reached a place called Kudur at about 
7 P.M. From Kudur the deceased accompanied by his two companions and also P.W. 
17 Thimmappa and P. W. ig Puttarangiah and P.W. 21 Basavalingappa who had 
gone for shopping to the shop of P. W. 11 Subba Rao, started for their village 
Yollapore. When they reached the bund of the tank of Mayasandra, accused Nos. i 
and 5 and the appellants came from the opposite side. Accused No. i flashed his 
torch on to the deceased and his companions. Thereupon appellant No. i who 
is the brother of Sanjeeva Rao accused No. i gave a blow with his chopper which 
cut into two the torch which at the time was in the hand of P.W. 1 8 Gangabyriah 
and on the instigation of accused No. i to kill the deceased the appellants started 
their attack on him. Appellant No. 3 Sidda gave a blow from behind on the right 
side of the neck of the deceased with his chopper and appellant No. 4 Kadaripathi 
aimed a blow on his head but to ward off the blow the deceased raised his hand 
and the blow fell on his hand. The deceased then ran towards the tank chased 
by the accused Nos. i and 5 and the appellants. He fell into a shallow water pit. 
Accused Nos. 5 and 6 who were empty handed are stated to have caught hold of 
him and the appellants gave five or six blows to the deceased with choppers. 
Accused Nos. 5 and 6 then released him but the appellants continued the assault 
with their choppers and caused 24 incised injuries. This story is supported by 
P.W. 17 Thimmappa, P. W. 18- Gangabyriah, P. W. 19 Puttarangiah and 
P.W. 20 Putta and lastly P. W. 21 Basavalingappa. The First Information 
Report which was lodged at about i a.m. on August 26, was made by P. W. 17 
Thimmappa and the whole incident is there set out along with the names of the 
accused as well as the witnesses. 

When the house of Appellant No. 3 Sidda was searched a bloodstained chop- 
per M. O. 1 1 was produced by him before.the Panchayatdars. Similarly the house 
of appellant No. 4 KadEtripathi was also searched and that appellant also produced 
a chopper there. As the prosecution has not proved that any of these choppers 
was stained with human blood it cannot get much assistance from this recovery. 

The medical witness P. W. 2 found as many as 24- injuries. Of these injury 
No. 5 was described as follows : — 
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. , “ A transverse incised \vound in front of die neclc 5" long aJ" deep, cutting the shin, muscles, 
arteries veins above tlie thyroid cartilege, pharynx and muscles in front of tlie vertebral column. On 
the right side die wound starts 2" below the lobule of die right ear, runs to the left and ends 2" below 
and i" behind the lobule of the left ear 

All the other injuries were incised varying in degree of seriousness. The medical 
witnesses’s opinion was that : 

“injury No. 5 is a fatal injury sufficient to cause death All the other 

injuries taken as whole may be fatal ”. 

The prosecution has not proved as to who caused injury No. 5 nor has it specified 
the injuries caused, by individual appellants. The question then arises ; what 
is the offence which the appellants are guilty of, if any. Courts below have 
.accepted the testimony of the witnesses which establishes that there was enmity 
between the parties and that on the date of the occurrence the deceased had gone 
to the Magistrate’s Court at Ramanagram for the case which had been brought 
at the instance of accused No. 1. The evidence also shows that on that 
date appellants 3^ and 4 were seen together at Kudur in front of the shop 
•of P.W. 10 at about 6 p.m. When appellant No. 3 was asked by Siddappa 
P. W- to as to what had brought him there, his reply was that : “he 
was waiting for somebody who was coming by Renuka Bus Service.” The 
testimony of P.W. 11 on this point is that he saw appellants Nos. 3 and 4 
and another man abopt 5-30 p. m. or 6 p. m. in front of his shop. He asked them 
why they had come. They replied that “ they had come to see some persons 
•coming by Renuka Bus ” and there is evidence to show that the deceased and his 
two companions had come from Ramanagram by this Bus Service at about 7 p. m. 
The evidence of prosecution witnesses Nos. 17 to 21 also establishes tliatwhen the 
•deceased and his party arrived near the bund of the tank the party of the accused 
came towards them. One of the accused Sanjeeva Rao (accused No. i) flashed a 
torch and the others started attacking the deceased with choppers at the instigation of 
that accused. Injuries were caused on the head, the neck and the shoulders or on 
the right and left forearms which must have been caused when the deceased tried to 
save himself by raising his arm to protect his head. The common intention of the 
appellants is clear from the fact that not only were they aimed with deadly weapons 
which they used to cause injuries to the deceased at the place where they first met 
Trim and his companions but they also chased him when he tried to run away to save 
himself and all of them continued assaulting him with these deadly weapons till 
he was dead. The evidence further shows that all of them took part in the 
assault. There were 24 injuries on the person of tlie deceased and of them twenty- 
one were incised. They are either on his head or tire neck dr the shoulders and 
on the forearms. All these except perhaps the last are vital parts of the body and 
anybody who causes injuries' with weapons of the kind that the appellants used 
must be fixed with the intention of causing such bodily injury or injuries as would 
■fall within section 300 of the Indian Penal Code, 

The question has then been raised that there was no charge under section 34 and 
therefore the accused cannot be convicted of liability as sharers in an offence by 
the application of section 34, i.e., in, prosecution off the common intention of all. 
Now intention is a question of fact which is to be gathered -from tlie acts of the 
parties and whoever caused injury No. 5 or the persons who caused the other 
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injuries on the vital parts of the body could have had nO'Otherintention but of causing, 
the death considering the nature and number of injuries and the weapons used. 

The omission to mention section 34 of the Indian Penal Code in the charge 
cannot affect the case unless prejudice is shown to have resulted in consequence 
thereof. The charge was that the appellants and others were members of an un- 
lawful assembly, the common object of which was to murder the deceased. Although 
there is a difference in common object and common intention, they both deal “with 
combination of persons who become punishable as sharers in an offence”, and a 
charge under section 149, Indian Penal Code, is no impediment to a conviction by 
the application of section 34 if the evidence discloses the commission of the offence 
in furtherance of the common intention of all. 

In the second charge it was clearly stated that the appellants and accused Nos.. 
5 and 6 committed the murder by intentionally causing the death of the deceased.. 
No doubt it would have been better if in the charge section 34 had been specified. 
But the mere omission to specify it cannot in the circumstances of this case have any 
effect as no prejudice has been alleged or shown. As a matter of fact this question 
was never agitated in either of the Courts below. This Court in Wille {William) 
Slaney v. The State of Madhya Pradesh^, has laid down the law in regard to the effect 
of a defect in a charge. In that case the charge was under section 302 read with 
section 34 and the conviction was under section 302, Indian Penal Code. It was 
there pointed out that procedural laws are designed to subserve the ends of justice 
and not to frustrate them and if the trial is conducted substantially in the manner 
prescribed by the Code but some irregularity occurs in the course of such conduct the 
irregularity is curable under section 537, Criminal Procedure Code. See Pulukun 
Kotayya v. King Emperor^, As was pointed by Viscount Sumner in Atta Mohammad v.. 
King Emperor^: 

“In the complete absence of any substantial injustice, in the complete absence of anything thab 
outrages what is due to natural justice in criminal cases, their Lordships find it impossible tO' 
advise His Majesty to interfere.” 

The object of a charge is to warn the accused person of the case he is to answer. 
It cannot be treated as if it was a part of a ceremonial. Bose, J. , observed in Willianv 
Slanefs case^ (at page 1165) with reference to sections 232 (i) and 535 of the 
Criminal Procedure Code where the words used are “by the absence of a charge” 
in section 232 (i) and “no charge was framed” in section 535 : 

“ We see no reason for straining at the meaning of these plain and emphatic provisions unless, 
ritual and form are to be regarded as of the essence in criminal trials. We are unable to find any magic 
or charm in the ritual of a charge. It is the substance of these provisions that count and not 
their outsvard form. To hold otherwise is only to provide avenues of escape for the guilty and 
afford no protection to the innocent.” 

The imperfection in the charge is curable provided no prejudice has been 
shown to have resulted because of it. The appellants had notice that they were 
being tried as “sharers in the offence” and their liability was collective and vicarious 
and not individual. No doubt they were cha ged under section 149 of the Indian 
Penal Code with being members of an unlawful assembly the common object of which 


I. (1956) S.G.J. 182 : (1956) I M.L.J. (S.G.) Mad. i : (1947) i M.L.J. 219 (P.C.). 
too : (1955) 2 S.G.R. 1140. 3- (1929) 58 M.L.J. 363 : L.R. 57 I.A. 7t,. 
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was miorder of the deceased but they were also charged tlrat they with accused 
Nos. 5 and 6 had committed murder by intentionally causing tire death of the deceas- 
ed. The prosecution led evidence to show that at least two of the appellants were 
waiting for the arrival of the evening bus by which the deceased and his companions- 
were travelling and that the appellants and others met tliem at the bund and there 
was a concerted attack by them followed by a chase and assault with choppers by all 
the appellants resulting in death because of 24 injuries of a serious nature given by the 
appellants collectively. Of these injury No. 5 individually and others cumulatively 
were sufficient in the ordinary course of nature to cause death. Section 34 is only 
a rule of evidence and does not create a substantive offence. It means, that if tVN'o 
or more persons intentionally do a thing jointly it is just the same as if each of them 
had done individually. As the Privy, Council have pointed out in Barendra Kumar 
Ghosh V. King Emperor'^, 

“ Section 34. deals with the doing of separate acts, similar or diverse, by several persons, if all 
are done in furtherance of a comnion intention, each person is liable for the result of them, all, as iT 
he had done them himself. ” 

The appellants’ defence was a total denial of taking part in the offence. When 
examined tmder section 342 of the Criminal Procedure Code they stated that the 
prosecution case was false. They did not state anything indicative of prejudice 
having resulted as a consequence of a defect in the charge. To every question 
put to them, their reply was that the prosecution evidence was false. One such 
question and the answer to it Was: 

Q_. “ The witnesses have deposed that at about 830 on the night of asth August, 1952, you along 
with the accused persons i, 3, 4 and 5 came upon the tank bund holding a malchu in the hand in. 
order to hit Anne Gowda. WTiat do you say regarding tliis matter? 

A. This is absolutely false.” 

In answer to another question as to whether he had assaulted the deceased 
with a chopper, appellant No. i stated that he never saw the deceased on that date 
and the evidence was false and the other two appellants just stated tliat the evidence 
for the prosecution was false. The form of the questions indicates notice to the 
appellants that the prosecution was relying on collective responsibility and their 
•having acted with a common intention. They did not plead prejudice due to the 
want of section 34 in the charge itself. The judgment of the High Court does not 
indicate that any such objection was taken before it. 

The grounds of appeal taken in the High Court are not before us, but their appli- 
cation imder Article 134 (i) (c) made to the High Court shows that objection was 
taken as to the failure to specify section 34 in the following words : 

“There is no charge framed in the case against accused 2, 3 and 4, 5 and 6 for an offence under 
section 302 read with section 34 of the Indian Penal Code. It was, therefore, not a case in which 
accused 2, 3, 4 alone could be convicted of the charge under section 302 by resorting to the rule of 
common intention under section 34 of the Indian Penal Code for two reasons, viz., 

(a) there is no charge under section 34 of the Indian Penal Code ; 

(i) If it is implied, accused 5 and 6 are out of tlie grove and there is no evidence of any prior 
conspiracy conductive to that requisite inference. Further it vdll be seen from the evidence of the 
eye-witnesses it is not possible to predicate which blow caused by which instrument,by which accused 
resulted in death. Therefore it is a case which accused 2, 3 and 4 are charged on individual responsi* 
bility alone for having caused murder punishable under section 302, Indian Penal Gode, individually.. 

1 : : 

1. (1924) L.R. 52 I.A. 40, 5t : 48 M.L.J. 543. 

sej— 119 
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Neither the trial Court nor it is submitted the High Court has considered this aspect of the matter 
and has considered the individual responsibility of accused 2, 3 and 4 for their individual acts.” 

and in their grounds of appeal filed in this Court the language is the same. Nowhere 
has it been alleged that as a result of omission to specify section 34 in the charge 
there was any prejudice and nothing is disclosed whether by the trend of cross- 
•examination or by anything on the record to show that the appellants were misled 
by this omission in tlte chaige. No case of prejudice has been alleged or established 
and there are no facts on the consideration of which the conclusion could be 
xeached that the conviction under section 302 is vitiated as a result of prejudice. 

This Court in Rawalpenta Vcnkulii v. The Slate of Hyderabad'^, held tliat the omis- 
-sion to add section 34 of the Indian Penal Code in a charge had only an academic 
significance where the accused had notice as to what they were being charged witli. 
That tvas a case where in pursuance of a conspiracy to commit mimder the accused 
after locking the room in which the deceased was sleeping set fire to it and thus caus- 
ed his death. The charge against the accused persons was only under section 302 
without section 34. On the evidence the intention to kill was held proved as each 
' one of the appellants had actively contributed to setting fire to the room by putting 
lighted matches to it while the deceased had been trapped in it and “each one of 
Xlrem therefore severally and in pursuance of the common intention brought about 
the same result by his own act.” In the trial Court the Sessions Judge had explai- 
ned the tharge as follows : 

“ You are charged of the offence that you with the assistance of the other present accused tvilh 
common intention ” 

From this the Court came to the conclusion that the accused had clear notice tliat 
they were being charged -with the offence of committing murder in pursuance of 
their common intention and, therefore, the omission of section 34 in the charge had 
only academic significance and had in no way misled tlie accused. Thus the accent 
was on whether the accused were misled or not or any prejudice resulted from the 
omission in the charge and on the facts and circumstances of that case this Court 
was of the opinion that drey were not and there was no prejudice. 

Chikkarange Gowda v. State of Mysore-, was relied upon by the appellants’ counsel. 
In that case the accused persons were charged as follows : 

“That you on or about the i8th day of April, 1951, at Talkad were member of an unlawful 
assembly and in prosecution of the common object or intention or such as you know to be likely to 
be committed in prosecution of that object or intention, namely, in killing Putte Gowda, caused 
<ieath of Putte Gowda and Nanje Gowda, and ’you are thereby under section 149 read with section 
34, Penal G ide, guilty of causing the said murders, an offence punishable under section 302, Penal 
Gode and tvithin the cognizance of tlie Court of Sessions.” 

The Sessions Judge found that the common object of the unlawful assembly or the 
intention of the accused was not merely to assault Putte Cowda but also to kill him- 
The High Court on appeal held that there was no evidence to prove or establish 
any plan for concerted action or any common object to kill that individual. But it 
was of the opinion that the people of the locality were annoyed with Putte Gowda 
and the common object of the assembly as a whole was to give severe and open 
•chastisement only. The person who was stated to have given the fatal injury to 
Putte Gowda was acquitted bv the H-gh Court on the ground of insufficiency of 

j , 
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evidence and the other two accused were held guilty for severely assaulting the decea- 
sed and guilty of murder. In this Court it tvas contended that on the findings given 
by the High Court, in regard to the common object of the unlawful assembly, the 
conviction under section 302/34 or section 149 was uitsustainble and that the man- 
ner in which the charges under section 149 and 34 were mixed up it could not be 
said that’ the accused had a reasonable opportunity of meeting the charges against 
them. This Court observed that 

“on the finding of the High Court none of the members of the unla^vful assembly had the inten- 
tion of killing Putte Gowda.” 

It also held that the way in which the charge was framed gave the accused no effec- 
tive notice of the case they had to meet. In these circumstances the case of separate 
common intention of three persons , was distinct from the common object of the 
ether members of the unlawful assembly and, therefore, the question was not whether 
the specific charge under section 34 was or was not necessary but whether a reasona- 
ble opportunity of meeting the case of some of the accused having a separate com- 
mon intention different from that of others of the unlawful assembly, was given and 
as the finding was that it had not been given the conviction of the two accused for 
offence under section 302/34 was unsustainable. That case has not laid down a 
rule different from Willie (William) Slaney's Case'^. It merely emphasises that in 
the case of imperfection of a charge, if prejudice is shown, a conviction of an accused 
would be insupportable. In the present case the common intention of the appellants 
is indicated by their conduct, the ferocity of the attack, the weapon used, the situs 
of the injuries and their nature and there was preconcert as shown by the evidence 
of P.Ws. 10 and ii. They have therefore been rightly convicted of murder as 
'“sharers in the offence”. 

We would, therefore, dismiss these appeals. 

Appeals dismissed. 

SUPREME COURT OF INDIA. 

[Civil Appellate Jurisdiction.] 

Present ; — ^B. P. Sink a, S. J. Imam and K. Subba Rao, JJ. 

Nani Bai . . Appellant* 

V. 

Gita Bai Kom Rama Gunge ... Respondent. 

Sangli Stale Agriculturists Protection Act (/ of i^^6)—Special Court under — Competence to give relief in 
respect of transactions , before 1915. < 

Limitation Act {IX of igo8). Articles 12 and 148 — Applicability. 

The Sangli State Agriculturists Protection Act had chosen the year 1915 as the date-line beyond 
which the G 3urt was not competent to grant any relief to agriculturists, by way of re-opening of closed 
transactions. But that does not mean dtat the Court itself was incompetent to grant any other relief 
in respect of transactions of a date prior to 1915. The Special Court, therefore, would be competent 
to entertain a suit for redemption of mortgages of 1898, 1900 and 1901, though it would not be com- 
petent to reopen those transactions even if any such Qnestion of re-opening closed transactions had 
been raised. 

Tire properties sought to be redeemed were mortgaged under three bonds of 1898, igoo and 1901. 
by tlte plaintiff s father G. There was a decree for money in favour of a third party of the year 1903. 

t* (’9i6) S.C J. 182; (1956) I M.L.J. (S.G.) 100: (1955) 2 S.G.R. 1140. 

♦Givd Appeal No. 177 of 1954. i^th Aprfi, 1958. 
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G had been sued as original defendant but after his death, his place was taken by his brother S as his 
heir and legal representative. In execution of that decree the mortgaged properties were purehased 
by the mortgagee’s son F in 1907. On the basis of this auction-purchase it was contended that unless 
the sale was set aside it would bind G and his successor in interest the plaintiff. Held : — The plaintiff 
not being affected in any way by the sale aforesaid, it is not necessary for her to sue for setting aside 
the sale. She was entitled to ignore those execution proceedings, and to proceed on the assumption 
justified in law, that the sale had not affected her inheritance. Accordingly her suit for redemption 
is not barred by Article la of the Limitation Act Article 148 is the provision applicable to the suit. 

Appeal from the Judgment and Decree, dated the gth October, 1950, of the 
Bombay High Court in First Appeal Nos. 361 & 363 of 1948, from Original Decree 
arising out of the Judgment and Decree dated the 31st July, 1946, of the Court of 
Special Tribunal, Mangalvedhe, in Special Suit No. 1322 of 1938. 

L. K. Jha, Senior Advocate, Rameshwar Math, J. B. Dadachanji and S. JV- 
Andley, Advocates of Messrs. Rajindar Marain and Co., Advocates, for Appellant. 

R. R. Bengeri and K. R. Chaudhart, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Sinha, J. — ^This is a defendants’ Appeal by leave granted by the High Court 
of Judicature at Bombay, from the decision of that Court, dated October 9, 1950, 
in two cross-appeals from the decision of the Special Judge of the Special Tribunal 
Court at Mangalvedhe, dated July 31, 1946, in Special Suit No. 1322 of 1938. 
Of the two cross-appeals, the First Appeal No. 361 of 1948, by the appellants, was 
dismissed, and the First Appeal No. 363 of 1948, by the plaintiff, was allowed. The 
plaintiff-respondent had instituted another suit, being Suit No. 1894 of 1937, which 
was also tried along with Special Suit No. 1322 of 1938. The former suit stands 
dismissed as a result of the j'udgment of the High Court, and no appeal has been 
brought against that j'udgment to this Court. 

The suit out of which this appeal arises (Special Suit No. 1322 of 1938), was 
instituted under the provisions of the Sangli State Agriculturists Protection Act, 
granting certain reliefs from indebtedness to agriculturists of that State which was 
then outside what used to be called “British India”. The suit as originally framed, 
prayed for accounts in respect of two mortgages, though there were really three 
mortgages, to be described in detail hereinafter, and for possession of the lands 
comprised in those mortgages. The first defendant filed his written statement on 
January 6, 1940, contesting the suit mainly on the ground that the plaintiff had no 
title to the mortgaged properties in view of the events that had happened ; that the 
mortgaged properties had been sold at auction and purchased by the defendant’s 
father who, thus, became the full owner thereof ; and that he had sold most of the 
properties to other persons who were holding those properties as full owners. De- 
fendant No. 3 who also represents the original mortgagee, filed a separate written 
statement supporting the first defendant. Of the defendants who are tf-ansferees 
from the original mortgagees or their heirs, only defendant No. 8 filed his written 
statement on March 26, 1940, substantially supporting the first defendant’s written 
statement and adding that he had purchased the bulk of the mortgaged properties; 
after acquisition of full title by the mortgagees themselves more than 12 years be- 
fore the institution of the suit, and that, therefore, it was barred by limitation. 

The trial Court dismissed the suit by its j'udgment dated November 26, 1941, 
with costs. On appeal by the defeated plaintiff, the Special Bench of the High 
Court of Sangli State, by its judgment dated June 13, 1944, remanded the suit for a. 
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^:esh trial after having permitted the plaintiff to amend the plaint so as to indued 
the relief for redemption. It appears that during the pendency of the suit after 
remand, an application was made in February, 194.5, making substitution in 
place of defendant No. 2 who had died meanwhile, but the application was refused 
by the Court on the ground that the suit had abated as against that defendant^ 
After re-framing the issues and re-hearing the case, the trial Court, by its judgment 
and decree dated July 31, 1946, dismissed the suit as against defendants 6 to 9 who 
were holding portions of the mortgaged properties by sale-deeds of the years 1919 
and 1922, for more than 12 years, as barred by limitation under Article 134 of the 
Limitation Act. The Court decreed the suit in respect of the mortgaged portion of 
L-.S. No. 1 735 having an area of 16 acres and 21 gunthas, as against defendant No. 3, 
and R. S. No. 334 against defendant No. I’s heirs. Each party was directed to bear 
its own costs throughout. From that decision, the defendants preferred a first 
appeal, being First Appeal No. 361 of 1948, and the plaintiff filed a cross-appeal, 
being First Appeal No. 363 of 1948, in the High Court of Judicature at Bombay. 
IBoth the appeals were heard together along with two other cross-appeals arising 
•out' of the other suit mentioned above. The High Court, by its judgment and decree 
-dated October 9, 1950, dismissed the defendants’ appeal No. 361 of 1948, and allow- 
ed the plaintiff’s appeal No. 363 of 1948, with costs, holding that Article 148 and 
not Article 134 of the Limitation Act, applied to the suit, and that, therefore, it 
was not barred by limitation. In the result, the plaintiff’s suit was decreed in its 
entirety. Hence, this appeal by the defendants. 

A number of questions of fact and law have been raised by the learned counsel 
for the appellants, but before we proceed to deal with them, it is convenient to 
-dispose of the preliminary points in bar of the suit. At the forefront of his submis. 
■sions, the learned counsel for the appellants contended that the suit was outside the 
jurisdiction of the Special Court created under the Sangli State Agriculturists Protec- 
tion Act I, of 1936. With reference to the provisions of that Act, it was contended 
that the Act authorized the Special Court to take accounts and to re-open closed 
transactions only up to the year 1915, and that tis the transactions which 
were the subject-matter of the suit, were of the years 1898, 1900 and 1901, 
the Special Court was not competent to go into those transactions and grant 
any relief to the agriculturist-plaintiff. In our opinion, there is no substance 
in this contention. The Sangli Act referred to above, had chosen the year 1915 as 
the date-line beyond which the Court was not competent to grant any relief to 
agriculturists, by way of re-opening of closed transactions. But that does not mean 
that the Court itself was Incompetent to grant any other relief in respect of transac- 
tions of a date prior to 1915. If the Legislature had intended to limit the jurisdiction 
•of the Special Court, as contended on behalf of the appellants, nothing would have 
been easier than to say in express terms that the Court’s jurisdiction to grant relief 
was limited to transactions of that vear and after, but there are no such words of 
limitation in any part of the statute. The operative portion of the statute does not 
contain any such provision. In our opinion, therefore, the Special Court was 
competent to entertain the suit for redemption, though it would not be competent 
to re-open those transactions even if any such question of re-opening closed transac- 
tions had been raised. But it is manifest that no such question arose out of the plead, 
ings in this case. Hence, those ivords of limitation are wholly out of the way of the 
plaintiff. It may be mentioned that no such plea of want of jurisdiction of the 
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trial Court, had beea raised in the pleadings or in the issues in the Courts below. 
This ground was raised, for the first time, in the statement of case in this Court, 
The preliminary objection to the jurisdiction of the trial Court, is, thus, overruled. 

It was next contended that the suit was barred by limitation of one year under 
Article 12 of the Limitation Act. The point arose in this way. The properties 
sought to be redeemed were mortgaged, as will presently appear, successively under 
three bonds of the years 1898, 1900 and 1901, by the plaintiff’s father, Gundi (omit- 
ting all reference to his brothers). It appears that there was a decree for money 
of the year 1903, in favour of a third party who is not before us. Gundi had been 
sued as the original defendant, but after his death, his place was taken by his bro - 
ther Sadashiv as his heir and legal representative. In execution of the decree, 
the mortgaged properties were auction-purchased by the mortgagee’s son, Fulchand, 
son of the first defendant as it appears from the sale-certificate. Exhibit D-56, dated 
October 31, 1907. On the basis of this auction-purchase, it has been contended on 
behalf of the mortgagee that unless the sale were set aside, it would bind Gundi and 
his successor-in-interest, the plaintiff. The High Court has held that Article 12 
is out of the way of the plaintiff because neither the plaintiff nor her father was a 
party to the sale. If Gundi himself were a party to the execution proceedings, the 
sale as against him, would bind his estate and his successor-in-interest. But it 
appears that Gundi was substituted by his brother Sadashiv in the execution proceed- 
ings. If Sadashiv could not be the representative-in-interest of Gundi, as will 
presently appear, he could not have represented Gundi’s estate, and, therefore, the 
sale as against him, would be of no effect as against the plaintiff. But it was argued 
in answer to this contention that the decision of the Privy Council in the case of 
Malkarjun Bin Shidramappa Pasare v. Marhari Bin Shivappa^, is an authority for the 
proposition that even if the property was sold by substituting a wrong person as the 
legal representative of the judgment-debtor, the sale would bind the estate of the 
judgment- deb tor as much as if the right legal representative had been brought on 
the record of the execution proceedings. Assuming that the decision of the Privy 
Council in Malkarjun's Case^, is correct, and that it is not subject to the infirmities 
of an ex par/e judgment, as may well be argued, that decision is clearly distinguisha- 
ble so far as the present case is concerned. In Malkarjun’s Case'^, the executing Court 
had been invited to decide the question as to who was the true legal representative 
of the judgment-debtor, and the Court, after judicially determining that controversy, 
had brought on record the person who was adjudged to be the true legal representa- 
tive. The sale was held to be of the property of the judgment-debtor through his 
legal representative, after the adjudication by the Court. The Privy Council held 
that though the decision of the Court on the question as to who was the true legal 
representative, was wrong, it was a decision given in that litigation which affected 
the judgment-debtor and his true legal representative, unless set aside in due course 
of law. In the present case, there was no such adjudication. From the scanty 
evidence that we have on this part of the case, it appears that Gundi, the original 
defendant, had died and had been, without any controversy, substituted by his 
brother, Sadashiv. The Court had not been invited to determine any controversy 
as between Sadashiv and the true legal representative of Gundi deceased. In 
execution proceedings, the property was sold as that of Sadashiv — the substituted 
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judgment-debtor. It was a money-sale and passed only the right title and interest 
of Sadashiv, if it had any effect at ail. Malkarjim’s Case^, therefore, is of no assistance 
to the appellants. ' The plaintiff, Gundi’s daughter, not being affected in any way 
by the sale aforesaid, it is not necessary for her to sue for setting aside the sale. She 
was entitled, as she has done, to ignore those execution proceedings, and to proceed 
on the assumption, justified in law, tliat the sale had not affected her inheritance. 
The suit is, therefore, not barred by Article 12 of the Limitation Act. 

It was next contended that even if Article 1 2 was not available to the defendant 
by way of a bar to, the suit, the suit was certainly barred under Article 134 of the 
Limitation Act. Under Article 134, the plaintiff has to sue to recover possession of 
immoveable property mortgaged and, afterwards, transferred by the mortgagee 
for. a valuable consideration, within 12 years from the date the “transfer becomes 
knovm to the plaintiff.” On the other hand it has been contended on behalf of the 
plaintiff that tlie usual rule of 60 years’ limitation under Article 148 of the Limita- 
tion Act, governs the present case. On this part of the case, the defendants suffer from 
the initial difficulty that the sale-deeds relied upon by them in aid of the plea of 
limitation under Article 134, have not been brought on the record of this case, and, 
tlierefore, the Court is not in a position to know the exact terms of the sale-deeds 
This difficulty, the appellants sought to overcome by inviting our attention to the 
statements made in paragraph 8 of the plaint. But those are bald statements giving 
the reasons why the defendants other than the original mortgagee, were being im- 
pleaded as defendants. There is no clear averment in that paragraph of the plaint 
about the extent of the interest sold by those sale-deeds and other transfers referred 
to therein. The Court is, therefore, not in a position to find out the true position. 
Those sale-deeds themselves were the primary evidence of the interest sold. If 
those sale-deeds which are said to be registered documents, were not available for 
any reasons, certified copies thereof could be adduced as secondary evidence, but 
no foundation has been laid in the pleadings for the reception of other evidence which 
must always be of a very weak character in place of registered documents evidencing 
those transactions. Article 134 of the Limitation Act contemplates a sale by the 
mortgagee in excess of his interest as such. The Legislature, naturally, treats the 
possession of such transferees as wrongful, and therefore, adverse to the mortgagor if 
he is aware of the transaction. Hence, the longer period of 60 years for redemption 
of the mortgaged property in the hands of the mortgagee or his successor-in-interest 
is cut down to the shorter priod of 12 years’ wrongful possession, if the transfer by 
the mortgagee is in respect of a larger interest than that mortgaged to him. In 
order, therefore, to attract tlie opei'ation of Article 134, the defendant has got 
affirmatively to prove that the mortgagee or his successor-in-interest has transfen'cd 
a larger interest than justified by the mortage. If there is no such proof, the shorter 
period under Article 134 is not available to the defendant in a suit for possession after 
redemption. A good deal of argument was addressed on the question as to upon 
whom lay the bmden to prove the date of the starting point of limitation under tliat 
article. It was argued on behalf of the defendants appellants that as it is a maitter 
within the special knowledge of the plaintiff, the plaint should disclose the date on 
which the plaintiff became aware of the transfer. On tlie other hand, it was con- 
tended .on behalf of the plaintiff-respondent that it is for the defendants to plead 
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.and prove the facts including the date of the knowledge which would attract the 
bar of limitation under Article 134. As we are not satisfied, for the reasons given 
.above, that Article 134 is attracted to the present case, it is not necessary to pronounce 
upon that controversy. It is, thus, clear that if Artieles 12 and 134 of the Limitation 
Act do not stand in the way of the plaintiff’s right to recover possession, the only 
•other Article which will apply to the suit, is Article 148. It is common ground that 
if that Article is applied, the suit is well within time. 

Before dealing with the factual aspects of the case, it is necessary to deal with 
.another plea in bar of the suit raised on behalf of the appellants. It is contended 
that the suit is bad for defect of parties in so far as the heirs of the second defendant 
are concerned. It appears from the order, dated March 27, 1946, passed by the 
trial Court during the pendency of the suit after remand, that the second defendant 
died on April 26, 1943, that is to say, while the appeal before the Bombay High 
Court was pending in that Court before remand. The then appellant who was the 
plaintiff, did not take steps to bring on record the legal representatives of that de- 
fendant. An attempt was made by the plaintiff later on to get his heirs substituted 
on the record, but the Court upheld the defendants’ objection and did not allow 
substitution to be made. It was thereof, noted that the appeal which was then 
pending in the High Court, had abated as against defendant No. 2, and that, the 
order of remand made after his death and in the absence of his legal representatives, 
would not affect them. Therefore it was contended that the whole suit would abate, 
because, in the absence of the heirs of the deceased defendant No. 2, the suit was 
-imperfectly constituted under Order 34, rule i of the Code of Ci\il Procedure. 
That rule requires that 

“ all persons having an interest either in the mortgage-security or in the right of redemption 
shall be joined as parties ” 

The original mortgagee under the three mortgages, was Kasturchand Kaniram. 
The defendant No. i has contested this suit by filing a separate written statement 
of his own as the successor-in-interest of the original mortgagee. It does not appear 
from the pleadings that the second defendant was a joint mortgagee with tlie first 
defendant or his ancestors. The only statement in the plaint in para. 8, with 
reference to the second defendant, is that the 

“ Lands R.S. No. 1735 has gone to the share of defendant No. 2. Defendant No. 3 looks 
after all the transactions of defendant No. 2 and the shop running under the name of ‘ Kaniram 
Kasturchand ’ has gone to the share of defendant No. 3 ”. 

Thus, it is not a case of the first defendant being joint with the other defendants 
including defendant No. 2 who is not now represented on the record. If defendant 
No. 2 had any distinct interest, that, on the plaint, appears to be confined to R.S.No. 
1735. In the written statement filed on behalf of the third defendant, it is stated in 
para. 9 that the mortgaged portion of R.S. No. 1735 which, according to the plaint 
was the property of the second defendant, was really in possession of the third 
defendant as owner. It would, thus, appear that even in respect of that plot, the 
second defendant had no subsisting interest. This claim of the third defendant is 
strengthened by the fact that the second defendant did not file any written statement 
challenging the statement aforesaid of the third defendant or claiming any interest 
in that plot or any other part of the mortgaged property. The second defendant had 
remained ex parte throughout, apparently because he had no interest in the property 
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to be redeemed. In any view of the matter, his heirs are not parties to this suit, and 
any determination in this suit will not bind them. But it does appear that the second 
•defendant had no subsisting interest, if he had any at any anterior period, in any 
portion of the mortaged property. 

It was also contended that the original defendant No. 8 died, and in his place 
defendants Nos. 8-c to 8-g were substituted. It appears that of the seven persons 
substituted on the record as the legal representatives of the original defendant 
No. 8, only defendants 8-e, S-f and 8-5 were served, and the others, namely 8 -a, 
S-b, 8-c and 8 -d were not served. On those facts, it was contended that the suit for 
redemption was bad in the absence of all the necessary parties . It was sought, atone 
stage of the arguments, to be argued that the suit had abated against 
•defendant No. 8, and this argument, in the High Court, was met by the observa- 
tion that under Order 22, rule 4, Code of Civil Procedure, itwas enough to bring 
•on record only some out of the several legal representatives of a deceased party, on 
the authority of the judgment of the Bombay High Court in MKlcAa«^^ v. 

But on the facts stated above, there was no room for the application of rule 4, 
Order 22 of the Code. All the legal representatives, at any rate, aU those persons 
who were said to be the legal representatives of the deceased defendant No. 8, had 
been substituted. Thus, the requirements of Order 22 had been fulfilled. If, sub- 
sequendy, some of the heirs, thus substituted, are not served, the question is not 
one of abatement of the suit or of the appeal, but as to whether the suit or the 
appeal was competent in the absence of those persons. It does not appear that the 
absent parties were really necessary parties to the suit or the appeal in the sense 
that they were joindy interested with the others already on the record in any portion 
•of the mortgaged property. In what circumstances they were not served or ordered 
to be struck off from the record, does not clearly appear from the printed record 
hefore us. The defendant No. 8-e who happens to be the brother of die original 
•defendant No. 8, has only filed a written statement claiming that he and his vendor 
defendant No. 7, had been in possession for more than 12 years, and that the suit 
was, on that covmt, barred by limitation. None of the other defendants who had 
Been brought on the record in place of the original defendant No. 8, has appeared 
in the suit or in the appeal to contest the claim of defendant No. 8-e that he was 
in possession of that portion of the property, namely, fi acres and 32 gunthas out of R. 
•S . No. 242 (old survey No. 233).- Hence, there was no question of abatement of the 
•suit or the appeal. The only question which may or may not be ultimately foimd to 
be material on a proper investigation, may be whether the decree to be passed in 
“this case, would be binding on those who had not been served. For ought we know 
it may be that they were not interested in the plot sought to be redeemed. On these 
findings, it must be held that the preliminary objections raised on behalf of the 
•defendants in bar of the suit, must be overruled. Hence, the whole suit cannot 
be held to be incompetent for the reason that the heirs of defendant No, 2 have not 
been brought on the record. 

Having, thus, disposed of the specific pleas in bar of the suit, we now turn to 
the contentions bearing on the factual aspects of the controversy. It was contended 
that the plaintiff who is admittedly the daughter of Gundi, has not established her 
title to the mortgaged properties. In this coimection, it is convenient to set out the 
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essential facts in relation to the three mortgage-deeds in question. The first mort- 
gage is, dated June 4, 1898, in favour of Kasturchand Kaniram, executed by Gundi^ 
son of Appa, for the sum of Rs.700, theamount borrowed by him, mortgaging 7 sur- 
vey numbers with an aggregate area of and 38 gunihas. It was a mortgage with 

possession for a period of 4 years, with Gundi’s two brothers — Sadashiv and Rama — 
as sureties for the re-payment of the amount borrowed which was the personal 
responsibility of Gundi under the terms of the document. But the property mortgaged 
is admittedly the ancestral land of the three brothers. The second mortgage bet- 
ween the same parties in respect of the same properties, bears the date May 25,1900. 
It secures a further advance of Rs. 300 to the mortgagor, the payment of which debt 
is again assured by his two brothers — Sadashiv and Rama — as sureties. The third 
mortgage-bond is for a further advance of Rs. 200 to the mortgagor Gundi, with 
his brothers aforesaid again figuring as sureties. It would, thus, appear that all 
the three mortgages are between the same parties as mortgagor and mortgagee and 
the two brothers of the mortgagor join in executing the mortgages as sureties, the 
property given in mortgage belonging to all the three brothers. The total advance 
of Rs. 1,200 under those three mortgages, was made to the principal debtor, Gundi. 
It appears that, of the three brothers, Rama died first, and then Gundi, some time 
in 1903, survived by his two daughters — the plaintiff and defendant No. 13. The 
plaintiff’s case is that the common ancestor, Appa, in his life-time, had effected a 
partition amongst his thi'ee sons aforesaid, giving them each specific portions of 
his lands, reserving a portion for the maintenance of his wife. Those transactions 
are Exhibits P-43, P-44, P-45 and P-46, all dated August 31 or September i, 1892, 
and, apparently, forming parts of the same transaction. These are formal 
documents giving details of the lands allotted to each one of the three brothers and 
to their mother by way of maintenance. The common recital in these documents, 
is that the executant of the documents, Appa, had three sons — Gundi, Sadashiv 
and Rama, in order of seniority — “ who cannot pull on together ”. The 
document further recites : 

“ Hence, separation having been effected with your consent, (I have) divided in every way 
and given you the esfate, the land the assets, etc , pertaining to the one-third share. The same 
are as under.” . 

Then follow the details of the. properties separately allotted to each of them.’ 
The plaintiff’s case is that ever since 1892 — the date of the documents 
aforesaid — the three branches of the family had become separate in estate, 
if not also divided in all respects, and that on the death of Rarha, Gundi 
and his brother Sadashiv inherited his one-third share in equal moieties 
that is to say, on the death of their mother and their brother, the two brothers 
became owners of half and half of the ancestral property left by Appa who 
appears to have died soon after the alleged partition. The plaintiff’s case 
further is that the principal mortgagor in all those three transactions aforesaid, 
was Gundi, and his two brothers had joined only as sureties by way of 
additional security in favour of the mortgagee. It has been contended on the other 
hand on behalf of the defendants-appellants that, in the first instance, the docu- 
ments of 1892, refeiTed to above, do not evidence an actual partition by metes and 
bou nds, but onl y rep resent an ' arrangement by ^vay of cqiwenience for more 
e^cient and peaceful management^ of the family property, and that, alternatively, 
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if those documents are claimed- to have the efficacy of partition .deeds, they are in_ 
admissible in evidence for want of registration. The Courts below have held that 
those documents are -inadmissible in evidence as regular deeds of partition which 
they purport to be, in view of the provisions of the Registration Act. But those 
transactions have been used for the collateral purpose of showing that from that 
time,' the three brothers became separate in estate, and evidencing the clear 
intention on the part of each one of them to live as separated members, each with 
one'-third share in the paternal estate. In this connection, reliance was placed- 
on behalf of the appellants, upon what was alleged to be the subsequent conduct 
of the three' brothers after -1892, as evidenced by the three mortgage-bonds 
themselves and the sale-deed — Exhibit D-54, dated June ■ 17, 1909. By 
the last named documents, Sadashiv purported to sell to Fulchand Kasturchand, 
s'on of the ■ original mortgagee, practically the whole of the mortgaged properties, 
for a sum of Rs. 1,500. The recitals in the sale-deed would certainly make it out- 
that the three brothers were joint in estate, and that the sale-deed was being 
executed to pay off the personal loans of Gundi and Rama during the years igoo- 
to 1903, plus the loans. taken by the vendor himself. Finally, the deed proceeds^ 
to make the following very significant declaration as to the status of the members 
of the so-called joint family : — 

“As I have sold to -you my right, title and interest in the above said lands, ^neither I nor my heirs 
and executors of my will have any right whatsoever over the said property. As 1 am, the male heir 
in tlie joint family by survivorship, nobody except me has any interest in the aforesaid lands. I have- 
sold -to you whatever interest I had in the said lands.” 

It was further contended that even strangers to the family treated the brothers 
as joint in estate as shown by the execution proceedings and the sale certificates 
of the years 1903 to 1907, whereby Sadashiv was substituted as the sole heir and 
legal representative of the defendant Gundi, in the suit for money which resulted 
in the auction-sale referred to above, of the year 1907. 

If the 'transaction of the year 1892, is admissible in evidence for the purpose 
for which the document was used in the Courts below, namely, to prove separation 
in estate, there is no room for ambiguity, and the position is clear that the three 
brothers had become separate. Further recitak in those documents that specific 
portions of the ancestral property had been allotted to the three brothers separately, 
being in the nature of a partition deed by the father in his life-time, and being un- 
registered, are inadmissible, in evidence to prove such a partition. But the plain- 
tiff’s case does not depend upon proof of actual partition by metes and bounds. In 
the absence of any ambiguity, the later transactions would not be relevant except, 
to show that there was a subsequent re-union amongst the brothers, which is no 
party’s case. ' 

But it was argued oh behalf of the appellants that those documents — Exhibits' 
F)-525 F>-53 D-55 — are not admissible in evidence even for the limited purpose 

of showing separation in estate. The question, therefore, iswhether those documents 

“ puqjort or operate to create, declare, assign, limit or' extin^ish, whether in present or in' 
future, any right, title interest, whether vested or ’contingent, oftHe' tralue of one hundred rupees 
and Upwards, to or in immovable property,” 

witlnn the meaning of section 17 (i) (^)' of the' Registration Act. No^’aiuthority ' 
has been cited before us in support of this contention. Partition in ib.e-Mitaksliara 
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sense may be only a severance of the j'oint status of the members of the coparcenary, 
that is to say, what was once a joint title, has become a divided title though there 
has been no division of any properties by metes and bounds. Partition may also 
mean what ordinarily is understood by partition amongst co-sharers who may not 
be members of a Hindu coparcenary. For partition in the former sense, it is not 
necessary that all the members of the joint family should agree, because it is a matter 
<3f individual volition. If a coparcener expresses his individual intention in un- 
equivocal language to separate himself from the rest of the family, that effects a 
partition, so far as he is concerned, from the rest of the family. By this process, 
what was a joint tenancy, has been converted into a tenancy in common. For 
pattition in the latter sense of allotting specific properties or parcels to individual 
coparceners, agreement amongst all the coparceners is absolutely necessary. Such 
a partition may be effected orally, but if the parties reduce the transaction to a formal 
document which is intended to be the evidence of the partition, it has the effect 
•of declaring the exclusive title of the coparcener to whom a particular property 
is allotted by partition, and is, thus, within the mischief of section 17 (i) (b), the 
material portion of which has been quoted above. But partition in the former 
sense of defining the shares only without specific allotments of property, has no 
reference to immovable property. Such a transaction only affects the status of 
the member or the members who have separated themselves from the rest of the 
■coparcenary. The change of status from a joint member of a coparcenary to a 
separated member having a defined share in the ancestral property, may be effected 
•orally or it may be brought about by a document. If the document does not evi- 
dence any partition by metes and bounds, that is to say, the partition in the latter 
sense, it does not come within the purview of section 17 (i) (i), because so long as 
there has been no partition in that sense, the interest of the separated member 
•continues to extend over the whole joint property as before. Such a transaction 
does not purport or operate to do any of the things referred to in that section. 
Hence, in so far as the documents referred to above are evidence of partition only in 
the former sense, they are not compulsorily registrable under section 17, and 
would, therefore, not come within the mischief of section 49 which prohibits the 
reception into evidence of any document “ affecting immovable property ”. It 
must, therefore be held that those documents have rightly been received in 
evidence for that limited piupose. 

Lastly, it was contended that if those documents of the year 1892 are admis- 
sible to prove separation amongst the three brothers, then, on the death of one of 
“the three, namely, Rama, and of their mother, the entire ancestral properties in- 
•cluding the mortgaged properties, vested in the two brothers in equal shares. Both 
by the auction-purchase of the year 1906 (Exhibit D-57-D) and the sale-deed (Exhibit 
D-54 of the year 1 909) , Sadashiv’s moiety share in the mortgaged property, was pur- 
•chased by Fulchand aforesaid. The plaintiff, therefore, could only claim the other 
moiety share of her father, Gundi. In our opinion, there is no answer to this con- 
tention because it is clear upon a proper construction of the three mortgage-bonds 
and on the plaintiff’s own case that the entire ancestral properties and not only 
Gundi’s share, had been mortgaged. The appeal will, therefore, be allowed to 
the extent of the half share rightly belonging to Sadashiv, and the decree for possession 
.after redemption will be confined to the other half belonging to the plaintiff’s father. 
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In the result, the appeal is allowed to the extent indicated above. As success 
between the parties has been divided, they are directed to bear their own costs 
throughout. 

Appeal allowed in part' 

SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — ^N. H. Bhagwati, J. L. Kapur and A. K. Sarkar, JJ. 

Seth Ganga Dhar . . Appellant* 

Shankar Lai and others . . Respondents. 

Transfer of Property Act {IV of 1882), section 60 — Term that mortgage was not to be redeemable for eighty- 
five years — How far clog on equity of redemption which can be relieved against. 

The rule against dogs on. the equity of redemption is that, a mortgage shall always be redeem- 
able and a mortgagor’s right to redeem shall neither be taken away nor be limited by any contract 
between the parties. 

A term providing that the right to redeem ^vill arise after eighty-five years does not, of course, 
take away the mortgagor’s right to redeem and is not,tlierefore, in that sense, a clog on the equity 
of redemption. Whether in so far as it prevents the right to redeem from accruing for a time, it is a 
clog \vill depend on the circumstances of each case. The reason justifying tlie Court’s power to 
relieve a mortgagor from -the effects of his bargain is its want of conscience. It depends on whether 
the bargain was obtained by taking advantage of any difficulty or embarrassment that he might have 
been in when he borrowed the moneys on the mortgage. Was the mortgagor oppressed ? Was he 
imposed upon ? If he was, then he may be entitled to relief. Where the circumstances indicate 
that the mortgagee had not taken any unfair advantage of his position as the lender, nor that the 
mortgagor was under any financial embarrassment and that the bargain was a reasonable one, the 
eighty-five years term of the mortgage should be enforced and a suit for redemption before the 
expiry of that period is premature. 

Appeal from tbe Judgment and Decree, dated the 21st March, 1950, of the 
Court of Judicial Commissioner at Ajmer, in Civil First Appeal No. 13 of 1948, 
arising out of the Judgment and Decree, dated tire 30th March, 1948 of the Court 
of Sub-Judge ist Glass, Ajmer, in Civil Suit No. i of 1947. 

Tarachand Brijmohan Lai, Advocate for Appellant. 

S. S. Deedwania and K. L. Mehta, Advocates for Respondents. 

The Judgment of the Court was delivered by 

Sarkar, J . — ^This appeal arises out of a suit for the redemption of a mortgage, 
dated August i, 1899. The property mortgaged was a four-roomed shop with 
certain appurtenances, standing on a piece of land measuring 5 yards by 15 yards 
in Naya Bazar, Ajmer. The mortgage was created by Purshottamdas who is now 
dead and was in favour of Dhanrupmal, a respondent in this appeal. The mort- 
gage instnmient stated that the property had been usufructuarily mortgaged in 
lieu of Rs. 6,300 of which Rs. 5,750 had been left with the mortgagee to redeem 
a prior mortgage on the same and another property. It also provided that on 
redemption of the prior mortgage, the possession of the shop would be taken over 
and retained by the mortgagee, Dhanrupmal, who would appropriate its rent in 
lieu of interest on the money advanced by him and the possession of the other pro- 
perty covered by die prior mortgage, being a share in a Kacheri, would be made 
, _____ 
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15th April, 1958. 



936 ' • ' THE SUPREME COURT JOURNAL. [\^OL. XXI 

over to the mortgagor, Purshottamdas. The provisions in the mortgage instru- 
ment on which the present dispute turns were in these terms : 

“ I or my hciis will not be entitled to redeem the property for a period of 85 >cars. After tlie 
expiry of 85 years we shall redeem it within a period of six months In case ^ve do not redeem within 
a period of sLx rnondts, then after tlie expiry of tlie stipulated period, I, my heirs, and legal represen- 
tatives shall have no claim over the mortgaged property, and the mortgagee shall ha\e no claim to 
get the mortgage money and the lagat (i.e, icpairs) expenses diat may be due at the time of default. 

In such a case this very deed w'ill be deemed to be a sale-deed. There will be no need of executing 1 
a fiesli sale-deed. The expenses spent in repairs and new constructions will be paid along with the | 
mortgage money at the time of redemption according to account produced by tlie mortgagee.” 

The mortgagee, Dhanrupmal, duly redeemed the earlier mortgage and, yvent 
into possession of the shop while possession of the Kacheri was delivered to the 
mortgagor. On April 12, 1939, Dhanrupmal assigned his rights under the mort- j 

to Motilal who died later and whose estate is now represented by his sons, 
who are the other respondents in this appeal. The estate of Purshottamdas, the 
original mortgagor, is now repi'esented by his son, the appellant. 

On January 2, 1947, the appellant filed the suit in the Court of the Sub-Judge, 
Ajmer, against the respondents. The suit was contested by^the sons of Motilah 
the assignee of the mortgage, who are die only respondents appearing in this appeal 
and whom we shall hence, hereafter refer to as the respondents. They said that 
the suit was premature as under the mortgage contract there tvas no right of redemp- 
tion for eighty-five years after the date of die mortgage, that is to say, till August i, 
1984. The learned Sub-Judge, purporting to follow a decision of the Judicial 
Commissioner, Ajmere, to whom he was subordinate, held diat die provision 
postponing redemption for eighty-five years tvas invalid as it amounted to a clog 
on the equity of redemption. He, ' therefore, passed a preliminary decree for 
redemption. On appeal, the learned Judicial Commissioner, Ajmere, held that 
the decision which the Sub-Judge had purported to follow was distinguishable. 

He examined a large number of cases on the subject and came to the conclusion 
that die provision in question did not amount to a clog on the equity of redemp- 
tion. He, therefore, allowed the appeal and dismissed the appellant's suit. From 
this decision the appeal to this Court arises. 

It is admitted that die case is governed by the Transfer of Property Act. 
Under section 60 of that Act, at any time after die principal money has become 
due, the mortgagor has a right on payment or tender of die mortgage money to 
require the mortgagee to reconvey the mortgage property to him. The right con- 
ferred by this section has been called the right to redeem and the appellant sought 
to Enforce this right by his suit. Under this' section, howevei', that right can be 
exercised only after die mortgage money has become due.' In BaKhtawar Begum 
V. Husaini Khanam^, also the same view was expressed in these words': 

“Ordinarily, and in the absence of a special condition entitling the mortgagor to redecni 

during the term for which the mortgage is created, the right of redemption can only arise on tlie 
expiration of the specified period. • ‘ ■' 

Now, in the present case the term of the mortgage is eighty-five years and there is 
no stipulation entiding the mortgagor to redeem during that term. That term 
has not yet expired. The respondents, therefore, -contend that the suit is pre- 
mature and liable to be dismissed. • . ' 
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The appellant’s anstver to this contention is that the covenant creating the 
long term of eighty-five years for the mortgage, taken along v\rith the provision 
that the mortgagor must redeem within a period of six months thereafter or 
not at all and the other terms of the mortgage and also the circumstances of the case, 
is really a clog on the equity of redemption and is therefore invalid. He contends 
that, in the result the mortgage money had been due all along and the suit was not 
premature. 

The rule against clogs on the equity of redemption is that, a mortgage shall 
always be redeemable and a mortgagor’s right to redeem shall neither be taken away 
nor be limited by any contract between the parties. The principle behind the 
rule was expressed by Lindley, hf. R., in Santley v. Wilde^, in these words ; 

“The principle is this : a mortgage is a conveyance of land or an assignment of chattels as a 
security for the payment of a debt or the discharge of some other obligation for which it is given. 
This is the idea of a mortgage : and tlte security is redeemable on tlie payment or discharge of 
■ such debt or obligation, any provision to the contrary notwithstanding. That, in my opinion 
is the law. Any provision inserted to prevent redemption on payment or performance of the 
debt or obligation for which the security was given is what is meant by a clog or fetter on the 
equity of redemption and is therefore void. It follows from this, that “once a mortgage always a 
mortgage.” 

The right of redemption, therefore, cannot be taken away. The Courts will 
ignore any contract the effect of which is to deprive the mortgagor of his right to 
redeem the mortgage. One thing, therefore, is clear, namely, that the term in 
the mortgage contract, that on the failure of the mortgagor to redeem the mort- 
gage within the specified period of six months the mortgagor will have no claim 
over the mortgaged property, and the mortgage-deed will be deemed to be a deed 
of sale in favour of the mortgagee, cannot be sustained. It plainly takes away al- 
together, the mortgagor’s right to redeem the mortgage after the specified period. 
This is not permissible, for “ once a mortgage ahvays a mortgage ” and therefore 
always redeemable. The same result also follows from section 60 of the Transfer 
of Property Act. So it was said in Mohammad Sher Khan v. Seth Swami Dayal^, 

'' An anomalous mortgage enabling a mortgagee after a lapse of time and in the absence of 
■ redemption to enter and take the rents in satisfaction of the interest would be perfectly valid if it did 
not also hinder an existing right to redeem. But it is this that the present mortgage undoubtedly 
purports to effect It is expressly stated to be for five years, and after that period the principal 
money became payable. This, under section 60 of the Transfer of Property Act, is the event on 
which the mortgagor had a right on payment of the mortgage money to redeem. 

The section is unqualified in its terms and contains no saving provision as other sections do in 
favour of contracts to the contrary. Their lordships therefore see no sufficient reason for withholding 
from the words of the section their full force and effect.” 

Under the section, once the right to redeem has arisen it cannot be taken away. 
The mortgagor’s right to redeem must be deemed to continue even after the period 
of six montlis has expired and the attempt to confine that right to that period must 
fail. The term in the mortgage instrument providing that the mortgage can 
be redeemed only within the period of six montlos and not thereafter must be held 
to be invalid and ignored. The learned Judicial Commissioner took the same view 
and this has not been challenged in this appeal on behalf of the respondents. 



2. (i9ai)-42 M.LJ. 584 ; L.R. 49 i.'A. 60, 65. 


I. L.R. (1899) 2 Gh. 474. . 
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With this term however this case is not really concerned. Learned advocate 
for the appellant directed his attack on the term in the instrument of mortgage that 
it ■will not be redeemable for eighty-five years. He contended that this term 
amounts to a clog on the equity of redemption. We wish to observe here that the 
learned advocate did not contend tliat the invalidity, as we have earlier held, of 
the term taking away the right to redeem the mortgage after the period of six mondis 
makes the term fixing tlie period of the mortgage at eighty-five years invalid. This 
latter term stands quite apart. It only fixes the time when the principal sum is 
to become due, that is, when tlie right to redeem will accrue and has, thei'efore, 
nothing to do with a term which provides when that right will be lost. The 
invalidity of one does not make the other also invalid. 

The term providing that the right to redeem will arise after eighty-five years 
does not, of course, take away the mortgagor’s right to redeem and is not, there- 
fore, in that sense, a clog on the equity of redemption. It does, however, prevent 
accrual of the right to redeem for the period mentioned. Is it then, in so far 
as it prevents the right to redeem from accruing for a time, a clog ? 

As we have already said, the right to redeem does not arise till the principal 
money becomes due. When the principal sum is to become due must of course 
depend on the contract between the parties. In the present case the parties have 
agreed that the right to redeem will arise eighty-five years after the date of the mort- 
gage, that is to say, tlie principal money wiU then become due. The appellant 
says that he should be relieved from tliis bargain that he has made. This is the 
contention that has to be examined. 

The rule against clogs on the equity of redemption no doubt involves that 
the Courts have the power to relieve a party from his bargain. If he has agreed 
to forfeit wholly his right to redeem in certain circumstances, that agreement will 
be avoided. But the Courts have gone beyond this. They have also relieved mort- 
gagors from bargains whereby the right to redeem has not been taken away but 
restricted. The question is, is the term now under consideration such that a Court 
will exercise its power to grant relief against it ? That depends on the extent of this 
power. It is a power evolved in the early English Courts of Equity for a special 
reason. All through the ages the reasonj^has remained constant and the Court’s 
power is therefore limited by that reason. The extent of this power has, there- 
fore, to be ascertained by having regard to its origin. It will be enough for this- 
purpose to refer to two authorities on this question. 

In a very early case, namely, Vermon v. BetheW^, Earl of Northington, L.G., said * 

“This Court, as a Court of conscience, is very jealous of persons taking securities for a loan, and 
converting such securities into purchases. And flierefore I take it to be an established rule, that a 
mortgagee can never provide at the time of making the loan for any event or condition on whicli tlie 
equity of redemption shall be discharged, and the convej-ance absolute. And there is great reason 
and justice in titis rule, for necessitous men are not, truly speaking, free men, but, to ansiver a present 
ejagenc)', tiull submit to any terms that the crafty may impose upon them.” 

In comparatively recent times Viscount Haldane, L.C., repeated the same view 
when he said in G. and C. Kreglinger v. New Patagonia Meat and Cold Storage Company^ 
Ltd.-, 


I. (1762) a Eden 1 10, 1 13 : 28 E.R. 838, 839. 


2. L.R, (1914) A.G, 55, 35, 36. 
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“ This jurisdiction was merely a special application of a more general power to relieve against 
penalties and to mould them into mere securities. The case of the common law mortgage of land was 
indeed a gross one. The land was conveyed to the creditor upon tire condition that if the money he 
had advanced to the feoffor was repaid on a date and at a place named, the fee simple would revest 
in tlie latter, but that if die condition was not strictly and literally fulfilled he should lose the land 
for ever. What made the hardship on die debtor a glaring one was that the debt still remained un- 
paid and could be recovered from die feoffor notwidistanding diat he had actually forfeited die land 
to the mortgagee. Equity, therefore, at an early date began to relieve against what was virtually 
a penalty by compelling the creditor to use his legal title as a mere security. 

My Lords, this was the origin of the jurisdicuon which we are now considering, and it is import- 
ant to bear that origin in mind. For the end to accomplish ivhich the jurisdiction has been evolved 
ought to govern and limit its exercise by equity Judges. That end has always been to ascertain, by 
parol evidence if need be, die real nature and substance of the transaction, and if it turned out to be 
in truth one of mortgage simply, to place it on that footing. It was, in ordinary cases, only where 
there was conduct which the Court of Chancery regarded as unconscientious that it interfered with 
freedom of contract. The lending of money, on mortgage or otherwise, was looked on with suspicion? 
and the Court was on die alert to discover ivant of conscience in the terms imposed by lenders.” 

Tlie reason then justifying the Court’s power to relieve a mortgagor from the 
effects of his bargain is its want of conscience. Putting it in more familiar language 
the Court’s jurisdiction to relieve a mortgagor from his bargain depends on whether 
it was obtained by taking advantage of any difficulty or embarrassment that he 
might have been in when he borro\ved the moneys on the mortgage. Was the 
mortgagor oppressed? Was he imposed upon? If he was, then he may be 
entitled to relief. 

We then have to see if tlaere was anything unconscionable in the agreement 
that the mortgage would not be redeemed for eighty-five years. Is it oppressive ? 
Was he forced to agree to it because of his difficulties ? Now this question is essen- 
tially one of fact and has to be decided on tire circumstances of each case. It would 
be wholly xmprofitable in enquiring into this question to examine the large number 
of reported cases on the subject, for each turns on its own facts. 

First then, does the length of the term — ^and in this case it is long enough being 
eighty-five years — itself lead to the conclusion that it was an oppressive term ? In 
our view, it does not do so. It is not necessary for us to go so far as to say that the 
lengtli of the term of the mortgage can never by itself show that the bargain was 
oppressive. We do not desire to say anything on that question in this case.. 
We drink it enough to say that we have nothing here to show that the length of the 
term rvas in any way disadvantageous to the mortgagor. It is quite conceivable 
that it was to his advantage. The suit for redemption was brought over forty-seven 
years after the date of the mortgage. It seems to us impossible that if the term was 
oppressive, that was not realised much earlier and the suit brought widrin a short 
time of the mortgage. The learned Judicial Commissioner felt that the respondents’ 
contention drat the suit had been brought as the price of landed property had gone 
up after the war, was justified. We are not prepared to say that he was wrong in 
this view. We cannot also ignore, as appears from a large number of reported 
decisions, that it is not uncommon in various parts of India to have long-term mort- 
gages. Then we find drat the property was subject to a prior mortgage. We are 
not aware what the term of that mortgage was. But we find that that mortgage 
included another property which became freed from it as a result of the mortgage 
in suit. This would show that the mortg^ee under this mortgage was not putting 
any pressure on the mortgagor. That conclusion also receives support from the 
s cj — 121 
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fact that the mortgage money under the present mortgage was more than that under 
the earlier mortgage but the mortgagee in the present case was satisfied with a smaller 
security. Again, no complaint is made that the interest charged, which tvas to 
be measured by the rent of the property, was in any manner high. All these, to 
our mind, indicate that the mortgagee had not taken any unfair advantage of his 
position as the lender, nor that the mortgagor was under any financial embarrass- 
ment. 

It is said that the mortgage instrument itself indicates that the bargain is hard, 
for, while the mortgagor cannot redeem for eighty-five yea,rs, the mortgagee is free 
to demand payment of his dues at any time he likes. This contention is plainly 
fallacious. There is nothing in the mortgage instrument permitting the mortgagee 
to demand any money, and it is well settled that the mortgagee’s right to enforce 
the mortgage and the mortgagor’s right to redeem are co-extensiv'c. 

Then it is said that under the deed the mortgagee can spend any amount on 
repairs to the mortgage property and in putting up new constructions there and 
the mortgagor could only redeem after paying the expenses for these. We are 
unable to agree that such is the effect of the mortgage instrument. We cannot 
lose sight of the fact that the mortgaged shop and the area of the land on Avhich it 
stood were very small. It was not possible to spend a large sum on repairs or cons- 
truction there. Furthermore, having agreed to 85 years as the term of the mort- 
gage, the parties must have imagined that during this long period repairs and 
constructions would become necessary. It is only such necessary repairs as are 
contemplated by the instrument and we do not consider that it is hard on the mort- 
gagor to have to pay for such repairs and construction when he redeems the pro- 
■perty and gets the benefit of the repairs and construction. Neither do we think 
that there is anything in the contention that under tlie document the mortgagor 
was bound to accept whatever was shown in the mortgagee’s account as having 
been spent on the repairs and construction. That is not, in our view, the effect 
of the relevant clause which reads: 

“ The expenses spent in repairs and nerv contiuctions wili be paid. . . according to the 

account produced by the mortgagee”. 

All that it means is that in claiming moneys on account of repairs and 
construction the mortgagee will have to show from his account that he spent these 
moneys. It is really a safeguard for the mortgagor. It tvas also said that all the 
terms in the deed were for the benefit of the moi tgagee and that showed that the 
bargain was a hard one. We do not think that all the terms were for the benefit 
of the mortgagee, or that what there was in the instrument was for his benefit and 
'indicated that the mortgagee had forced a hard bargain on the mortgagor. We 
have earlier said how the bargain appears to us to have been fair and one as bet- 
ween parties dealing ^vith each other on equal footing. 

^ We have no evidence in this case of the circumstances existing -at the date of 
'the mortgage as to the pecuniary condition of the mortgagor or as to anything 
else from which ive may come to the conclusion that the mortgagee had taken ad- 
• vantage of the difficulties of the mortgagor and imposed a hard bargain on him. 
It was said. that the fact that the property was subject to a prior mortgage at the 
.■date of the mortgage in suit indicates the impecunious position of the mortgagor. 
'We are unable to agree with this contention. Every debtor is not necessarily im- 
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pecunious. The mortgagor certainly derived this advantage from that mortgage 
that he was able to free from the earlier mortgage the kacheri and he has been in 
enjoyment of it ever since. That, to our mind, indicates that the bargain had been 
freely made. There was nothing else to Avhich our attention was directed as sho%ving 
that the bargain was hard . We, therefore, think that the bargain was a reasonable 
one and the eighty-five years’ term of the mortgage should be enforced. We then 
come to the conclusion that the suit was premature and must fail. 

In the result, we dismiss this appeal with costs. 

’ Appeal dismissed. 

SUPREME COURT OF INDIA. , .. 

(Civil Appellate Jurisdiction.) 

Present : — ^N. H. Bhagwati, J. L. Kapur and P. B. Gajendragadkar, JJ. 

■ Gordhandas Purshottamdas Sonawala and another . . Appellants* 

V. 

The Eastern Cotton Company . . Respondent. 

Bombay Cotton Contracts Act {IV of 1932), section 8 — Contracts without filling in the blanks in regard 
to difference of Rs. — above or below the settlement late of hedge contract and omission of term as to measurement — 
Contracts if " not in accordance with the By-laws of Association.” 

Substantial compliance witlt the form of contract prescribed by By-laws of the East India Cotton 
.Association would be enough and if such sufficient compliance was found in a particular case that 
' -ivould save the contract from being declared void “ as not being in accordance widi tlie By-latvs ’’ 
under section 8 of tire Bombay Cotton Contracts Act (IV of 1932). The official contract form (on the 
basis of By-laws 139 and 141) had to be filled in so far as it tvas practicable. Where, however the 
-opeiation oftitese By-laws was in effect suspended and by the tacit understanding of tlte trade 
they weie to be treated as if they did not exist, the omission of term as to measurement and omission 
to fill m the blanks m regard to difference as to settlement rate of hedge contracts, in>tlie form Avill not 
render such contracts void within the meaning of section 8 of tlie Bombay Cotton Contracts Act, 

1932- 

[The desirability of brmging the official contract form in conformity with the By-laws in opera- 
tion from time to tim; and the practice of the trade pre-existing in the Association pointed out.] 

Appeal from the Judgment and Order, dated the 19th March, 1956, of the 
Bombay High Court in Appeal No. 45 of 1955, arising out of the Judgment and 
Order, dated the 23rd March, 1955, of the said High Court in its Ordinary 
Original Civil Jurisdiction in Suit No. 468 of 1951. 

M. C. Setalvad, Attorney-General for India (JV. P. Nathwani, and J. B 
JDadachanji, S. Jf. Andlej and Rameshwat Jfath, of Mjs. Rajinder Jfarain & Co., with 
him), for Appellants. 

Purshoftam Tricwndas, Senior Advocate {K. K. Desai and I. JV. Shroff, with him) 
for Respondent. • ’ 

The Judgment of the ‘Court was delivered by 

Bhagwati, J. — This appeal with a certificate of fitness is directed against the 
judgment and decree passed by the High Court of Judicature at Bombay in ap- 
peal from its Ordinary Original Civil Jurisdiction confirming, tliougli on different 


♦Civil Appeal No. 398 of 1956. 


31st March, 1958.' 
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grounds, the judgment and decree passed by a single Judge of that High Court 
in Suit No. 468 of 1951 instituted by the appellants (original plaintiffs) to recover 
from the respondents (original defendants) a sum of Rs. 1,80,099-8-0 with interest 
and costs. 

Since the year 1932 the first appellant has been a member of the East India 
Cotton Association, Ltd., (hereinafter referred to as “ the Association ”) as the sole 
proprietor of the firm of Messrs. Narrondass Manordass (hereinafter referred 
to as “ the member firm ”). The first appellant along with other partners carried 
on business in partnership in Bombay inter alia as cotton merchants and commission 
agents in the name and style of Messrs. Narrondass Manordass, the 2nd ap- 
pellant (hereinafter referred to as “the partnership firm”).-^ The respondents 
are a partnership firm and also a member of the Association. 

Between September 23, 1947, and December lo, 1947, the Member Firm sold 
to the respondents 2,300 bales of Broach Vijay Fine 3/4" Navsari and/or Bardoli 
7/8" cotton for March/April 1948 delivery. Out of these 2,300 bales, 1,100 
bales were disposed of by means of “ Havalas ” and in respect of 500, out of the 
remaining 1,200 bales, there were cross-contracts. In the result when the time for 
“ Delivery ” arrived, sales in respect of 700 bales remained outstanding and the 
Member Firm was liable to give delivery of 700 bales to the respondents. As, how- 
ever, the Member Firm failed to give delivery of the said 700 bales to the respondents, 
under the relevant By-laws of the Association, the respondents “ Invoiced Back ” 
these 700 bales to the Member Firm on May 3, 1948 and as a result of this “Invoicing 
Back” a sum ofRs. 1,07,530-8-0 became due and payable by the Member Firm to the 
respondents and with regard to the transactions of all the 2,300 bales taken together 
an aggregate sum of Rs. 1,79,749-8-0 became due and payable by the Member Firm 
to the respondents. In respect of this sum of Rs. 1,79,749-8-0, the respondents 
sent to the Member Firm eight separate “Debit Notes” in respect of varying amounts 
and finally a consolidated debit note for Rs. 1,79,749-8-0. 

It appears that the contract notes in respect of these transactions had been 
signed by one Ramanlal Nagindas who had been employed as a salesman in the 
Ready Cotton Department of the partnership firm. The appellants contended 
that the said Ramanlal Nagindas had no authority to enter into the said transactions 
or to sign contract notes in respect thereof on behalf of the appellants and also that the 
said contracts were not in accordance with the By-laws of the Association and they 
therefore denied their liability in respect of the said transactions. The partnership 
firm, however, as the beneficiary under the said contracts decided to pay the amounts 
claimed by the respondents without' prejudice to the rights and contentions of both 
the parties. On May 7, 1948, the said sum of Rs. 1,79,748-8-0 was paid by the 
partnership firm and was received by the respondents in terms of the letter addressed 
by the respondents on the said date ; 

“ The payment is made by you and accepted by us witliout prejudice to the rights and conten- 
tions of both the parties in respect thereof.” 

A further stun of Rs. 350 being the amount of penalty for the alleged failure to 
tender the aforesaid 700 bales of the said contracts of Broach/Vijay/March/April 
1948 delivery, was also paid by die partnership firm to the respondents on June 
6, 1948, without prejudice to their aforesaid contentions. 
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The said RamanJal Nagindas had entered into similar transactions with several 
other merchants and some of them claimed arbitration under By-law 38-A of the 
Association. Petitions were thereupon filed by the Member Firm in the High Court 
at Bombay being Petitions Nos. A/51, A/52, A/55 and A/56 of 1949 under section 
33 of tlte Indian Arbitration Act inter alia for a declaration that there existed no 
valid and enforceable arbitration agreement between the parties. Mr. Justice 
Shah delivered judgment in the said Petitions on August 20, 1950, holding inter alia 
that the said contracts were void as being not in a accordnce with the By-laws of the 
Association and allowed those petitions. The respondents to the petitions there- 
upon filed petitions under Article 1 36 of the Constitution for Special Leave to 
Appeal to this Court against the said judgment of Mr. Justice Shah. These peti- 
tions were, however, dismissed by this Court on or about April 6, 1951. 

The appellants thereafter by their attorney’s letter, dated May 2, 1951, called 
upon the respondents to return the said sum of Rs. 1,80,099-8-0 (being the 
aggregate of the said two sums of Rs. 1,79,749-8-0 andRs. 350) with interest thereon 
at the rate of 6 per cent, per annum. The respondents failed and neglected to 
pay to the appellants the said sum or any part thereof with the result that on 
May 7, 1951, the appellants filed the suit against the respondents for repajonent 
to them of the said sum with interest and costs. 

In the plaint as filed the appellants averred that the said contracts were void 
under the Bombay Cotton Contracts Act, 1932, as being not in accordance with the 
By-laws of the Association inter alia in the following respects : (i) The contract 

notes produced by tlie respondents omitted to state the difference of Rs above 

or below the settlement rate of hedge contracts for the purpose of periodical settle- 
ments as required by By-laws 1 39 and 141 ; and (2) no provision was made in any of 
the aforesaid contract notes with regard to the measurement of bales as required 
by the ofiicial form for delivery contracts prescribed in By-law 80. 

The respondents in their written statement contended that there was no By- 
law which required any person to agree upon any difference above or below the 
settlement rate of hedge contracts for the purpose of periodical settlements and to 
state the same. They further contended that the relative provisions contained in the 
official contract form had become obsolete as at all material times there were no 
hedge contracts bearing different numbers and in practice the said contracts were 
not put through periodical settlements. They also contended that at all material 
times there was no By-law which required any person to agree upon any specific 
measurements in respect of the bales agreed to be purchased inasmuch as the 
operation of By-law loi in regard thereto had been suspended by the Board since 
November 30, 1942. 

After the suit reached hearing the appellants amended the plaint by averring 
that by reason of the said payments having been made by them and accepted by the 
respondents without prejudice to the rights and contentions of both tire parties there 
was an implied agreement between them that in the event of the appellants’ 
establishing that they were not bound to pay the said sums to the respondents and 
that the respondents were not entitled to the payment thereof the respondents 
woidd repay or retiun the same to the appellants. This plea was traversed by the 
respondents in the supplemental written statement which they filed. 
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The learned trial Judge followed the judgment of Mr. Justice Shah and held 
that the omission of the clause regarding measurement in the contract notes, did not 
alter the character or legal effect of the contracts. He similarly held th at the omission 
of any reference in the contracts to the amount of difference above or below the settle- 
ment rate of hedge contracts in the last term of the contract notes rendered the con- 
tracts void. He, however, was of the opinion that there was no implied agreement 
between the parties of the nature alleged by the appellants and that the payment 
made by appellants to the respondents was voluntarjf and therefore dismissed the 
appellants’ suit with costs. 

The appellants preferred an appeal against this decision and the Appellate 
Court dismissed the appeal and confirmed the decree passed by the learned trial 
Judge, though on different grounds. The Appellate Court agreed with the learned 
trial Judge that the omission of the term regarding measurement in the contract 
notes did not affect the character or legal effect of the contracts. In regard to the 
omission to fill-up the difference above or below the settlement rate fixed for the 
hedge contracts in the last clause of the contract notes, ho^vever, the Appellate 
Court was of the opinion that there was no obligation, on the parties to agree to add 
or deduct the difference above or below the settlement rate as contended by the 
appellants. If the parties did agree then the contract form provided that the agree- 
ment should be set out therein. If, however, they did not agree then the first 
part of clause (2) of By-law 141 ^vould come into play and the settlement of the 
delivery contract would go through on the basis of the settlement rate of the hedge 
contract. The omission to fill-up the difference was thus of no consequence and did 
not invalidate the contracts. The Appellate Court also differed from the Trial Judge 
on the question of the implied agreement and held that ifthe appellants succeeded 
in establishing that the respondents were not entitled to receive the payments the 
respondents were bound to repay the sums paid by the appellants to them. In view, 
however, of the conclusion reached that the contracts were not void, the Appellate 
Court dismissed the appeal. , 

‘ The provisions of the Bombay Cotton Contracts Act (Bombay Act TV of 1932) 
and the By-laws of the Association which fall to be considered by us may ' now be 
referred to. ' . - ’ 

Section 8 (Bombay Cotton Contracts Act, 1932). — 

“ Save zs hereinafter prOWded in this Act, any contract (whether either party thereto is a member 
of a recognized cotton association or not) which is entered into after the date on tvhich this Act comes 
into operation and which is notin accordance .tvith thcBy-lat\s of any recognized cotton association 
shall be void ” 

By-law 80 of the Association : — 

“Forward Contracts between members how made . — Delivery contracts between members shall be made 
on the official form git en in the Appendix. Hedge Contracts between members may be verbal or in 
tvriting and when in wridng shall be in one or other of the forms given in die Appendix. Wliethcr 
verbal or witten all contracts shall be subject to the By-laws, provided that in the case of Deliver)' 
Contracts By-laws 149 to 163 inclusive shall not apply. 

The specimen of 'the official contracts form in triplicate as used in 1947-48 (P 4 (/« 
Exhibit “D”) contained the following terms amongst others t 
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No. Contract Note 

From Brokers 

To Messrs 

^Ve have this day bought by your order 
and for your account subject to the By-laws of 
the East India Cotton Association, Ltd., From 
Messrs ( ) bales of Cot- 
ton at Rs per candy, delivered in Bombay 

in full pressed bales. Measuranent. .fonsiper 100 
bales. 
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No. Contract Note 
From Brokers 

To Messrs 

We have this day sold by your order and 
for your account subject to the By-laws of the 
East India Cotton Association, Ltd. To Messrs* 

( ) bales of Cotton. .. .at- 

Rs per candy, delivered in Bombay in 

full pressed bales. Measuremenf. .fonslper 100 
bales. 


{For delivery contracts only) . ’ {For delivery contracts only). 

For the purpose of periodical settlement of this contract For the purpose of periodical settlement of this contract 

we agree to a difference of Rs abovejbelow the we agree to a difference of Rs abovelbelow the 

settlement rate of hedge contract Jfo. settlement rate of hedge contract J\^o. 

Remarks Bombay 194 . Remarks Bombay 194 , 

The contract notes tvhich are rendered bettveen the Member Firm and the respon- 
dents, however, contained no term as to measurement and so far as the last clause 

was concerned the blanks in regard to the difference of Rs above or below ' 

tlie settlement rate of hedge contract No ivere not filled in. 

The relevant By-laws in connection with these two terms contained in the 
official contract form were By-law loi, and By-laws 139 and 141 : — 

By-law : joi : Claims for excess measurement. — ^In respect ofall Forward Contracts, measurement 
shall approximate 13^ tons per 50 bales provided that in respect of Forward Contracts, other than 
Hedge Contracts, the parties may a^ree upon any otlter measurement. In all Forward Contracts, for 
any port the rate or rates of freight for any excess measurement over 13^ tons per 50 bales shall be fixed 
by the Board from time to time and unless otherwise fixed the rate for such excess for all ports shall 
be Rs. 15 per ton in respect of each lot of 50 bales measuring more than 13^ tons but not more than 
14^-tons and in respect of each lot of 50 bales measuring more than 14A tonsRs. 35 per ton for 
any excess over tons. 

No allotvance for excess measurement shall be payable by the seller : — 

(a) unless the buyer has given to tlte seller reasonable notice fixing an appointment for- 
measurement or 

{b) unless the buyer submits a claim to the seller within 6 weeks after the complete lot has - 
been weighed over. 

The Board shall have power from time to time and at any time to suspend the operation of Bus 
By-law as regards measurements. 

By-law 139 : Settlement Days. — All Delivery Contracts otlier than tliose excepted tmder By- 
laws 136 and Hedge Contracts shall be subject to periodical settlements through the Clearing House 
and in every case the parties to the -contract must be members of the Association. Settlements of' 
differences due on open contracts and of other liabilities to be settled through the Clearing House 
shall be made once weekly on days which shall be fixed by the Board and notified in at^endar to - 
be published annually. 

The day on which Balance Sheets are required to be submitted to the Clearing House shall be 
kno\vn as Settlement Day. ‘ ' 

'By-law 141 ; Settlement rates. — (i) For the purpose of these settlements, settlement prices for all'’ 
positions of the Hedge Contract shall be fixed by the Board on or about the tliird -working day imme- ■ 
diately preceding Setdement Day. The prices so fixed shall be i p.si. prices on the day. of fixation.. 

- - (2) In the case of Delivery Contracts, the settlement price of the Hedge Contract shall be the 
basis for the periodical settlement. Such allowances as shall Jjc agreed upon by the parties in the 
contract to cover .anj". difference, bettveen' the cotton contracted for and. the cotton- wluclF is th'6- 
basis of the Hedge ConU'act shall be added to or deducted from the. said. 'settlement price. -In thb" 
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case of contracts for descriptions which are not tenderable against the Hedge Contract the parties 
may either agree in their contract upon an allowance above or below the Hedge Contract for the 
purpose of their periodical settlement or may apply to the Board to fix settlement rates. 

The only question for our determination in this appeal is whether the contracts 
between the parties were not in accordance with the By-laws of the Association 
and therefore void. There is no doubt that all the contracts were subject to the 
By-laws of the Association. The question still remains whether they were in accor- 
dance with the By-laws because if they were not in accordance with those By-laws 
they would be void. The expression “not in accordance with” has been the subject 
of judicial interpretation in Radhakisson Gopikisson v. Balmukund Ramchandra^ . Their 
Lordships of the Privy Council there held that the form prescribed was not a stereo- 
typed one and that literal compliance with it was not essential. The only thing 
required was that the contract notes must contain all the terms and conditions set 
•out in the form in order to comply with it. Their Lordships were of the op inion 
that substantial compliance witlr the form would be enough and if such sufficient 
compliance with the By-laws was found in a particular case that would save the 
contracts from being declared void as not being in accordance with the By-laws. 

It was, however, urged on behalf of the appellants that By-law 8o prescribes 
the form in which the contracts were to be entered into and all the terms and condi- 
tions incorporated in the official contract form had to be strictly complied with, 
that the omission of the term as to measurement as also the omission to fill in the 

blanks in regard to difference of Rs above or below the settlement rate 

•of hedge contract No were such departures from the form prescribed as 

would render the contracts void because it could not be then said that there was 
sufficient compliance with the statutory form. Reliance was placed in support of 
tbis contention on Burchell vj Thomson^, Ex parte Standford, In re Barber'^, Thomas v. 
Kelly^, and Parsons v. Brand & Coals v. Dickson’^. The principle emerging from these 
decisions was enunciated to be that if the document executed by and between the 
parties departed from a characteristic part of the form prescribed or made a difference 
in the legal effect of the instrument, it would not be in accordance with the form and 
would- therefore be void. It would all depend upon the materiality of the particular 
term which is incorporated in the form. If the non-compliance with the require- 
ments of the form were such as to make the document something else by reason of a 
characteristic part of the form not being followed or the document would lose some 
.legal effect which it would have had if the proper words had been inserted therein, 
it cannot be said that there is substantial compliance with the statutory form. 

Considering the term as to measurement in this light, it appears that the same 
had its basis in the requirements of the trade in regard to the pressing of the bales. The 
• bales which were the subject-matter of these forward delivery contracts were either 
meant for transport within the country or export outside the country. The bales were 
to be fully pressed so as to occupy the minimumspace either in transport by rail or 
by steamer and initially they were bound with hoops. The baling' hoops were, 
•however difficult to obtain from Japan and therefore the bales came to be bound 


I. (1932) L.R. 60 I.A. 63 ; 64 M.L.J. 22a (P.C.). 4. L^R. (1888) 13 A. G. 506. 

•2. ■L.K. (1920) 2 K.B. 80. 5. L.R^ (1890) 25 Q,.B.D. no. 

3. L.R. (i886) -17 Q.B.D. 259. 


1958] , G. P. SONAWALA V. EASTERN COTTON CO. {BhagWati, J.). 947 

with ropes made of cotton, jute-coir and hemp. The bales thus bound otherwise 
thanwith hoops occupied more space and difficulties were encountered by the mer- 
chants because of their being obliged to pay extra insurance and freight charges 
in respect of such bales. Not only did the railways charge more for the transport 
of such bales, the snipping companies also did so and the insurance companies 
charged higher rates for insurance because the bales were not pressed in a manner 
which would minimise the risks of insurance. All these factors brought about a 
situation creating difficulties between the purchasers and the sellers of cotton and 
these difficulties had to be resolved by tire Association. By-law loi had proceeded 
on the basis of cotton bales being bound with hoops, the approximate measurement 
in tons as agreed and understood in the trade being, 1 3 J tons per 50 bales. That 
was the standard measurement. It was open however to the parties to agree upon 
any other measurement. If any measurement other than the standard measure- 
ment was agreed to, an adjustment had to be made by reason of such difference in 
measurement and By-law loi provided that certain amount therein specified had 
got to be paid by the seller to the purchaser as and by way of allowance for such 
excess measurement. 

Towards October, 1942, the situation in regard to the baling hoops deteriora- 
ted so much that it was thought desirable that bales bound with ropes should be 
permitted to be tendered under the By-laws of the Association and that the operation 
of By-law loi as regards measurements should be suspended. There were heavy 
fluctutations in the prices of the materials permitted to be used, arid it Was therefore 
thought advisable to fix certain allowances from time to time or before the begin- 
ning of the delivery period taking into consideration the extra insurance and freight 
charges, if any, in respect of such bales. A sub-committee appointed by the Associa- 
tion made a report in this behalf on October 29, 1942, and on November 20, 1942, 
the Board of Directors of the Association passed a resolution approving the recom- 
mendations of the sub-committee with this modification that the allowance to be 
prescribed in the price of bales bound with ropes as against the price of bales bound 
with hoops as provided in By-laws 96 and 1 19, be fixed before the commencement of 
the season and not be altered from time to time. The Board of Directors issued a 
notice on November 30, 1942, suspending the operation of By-law loi as regards the 
measurement until further notice. 

The position as it obtained at the time when the suit contracts were entered into 
was that By-law loi as regards measurement had been suspended and there wag 
no necessity so far as the By-laws went to make any mention in the contracts in re- 
gard to the same. If the clairri for excess measurement had not to be entertained 
it was not at all necessary to mention the measurement in the contract forms and 
there would be substantial compliance with the contract form, even though 
no measurement was mentioned therein, the very basis for the mention of such 
measurement having disappeared . 

It was, however, urged on behalf of the appellants that measurement was an 
essential part of the description of the goods , sold and the suspension of By-law 101 
made it all the more necessary that the measurement should be specified in the 
contract form itself. The standard measurement which had been mentioned 
in By-law 101 had disappeared and it would therefore be necessary to mention i^ 
the contract form what was the measurement on the basis of which the price of 
s C l — 122 
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the contract had been fixed by and between the parties. If the bales actually 
tendered measured more in weight than what was actually agreed upon, the pur- 
chaser would be entitled to obtain from the seller an allowance for such excess 
measurement and that was the reason why it was necessary after the suspension of 
By-law 1 01 to mention the agreed measui'ement between the parties. 

This argument however ignores the fact that simultaneously with the suspension 
of the operation of the By-law i o i , By-laws 96 and 1 1 9 which referred to forward and 
hedge contracts respectively were altered and provision was made therein to in- 
corporate measures consequent upon the tender of bales bound with ropes in place 
of bales bound with hoops. The consequences of such tenders were worked out 
in the By-laws as thus amended and allowances in the price of bales bound with 
ropes as against the price of bales bound with hoops were also provided' for. These 
allowances were in accordance with the resolution of the Board, dated November 2o, 
1942, to be fixed before the commencement of the season and if such allowances were 
provided for there was nothing further to be done in regard to the difference in 
measurement, if any. If the situation which obtained after November 20, 1942 
provided for a tender of bales bound with ropes instead of bales bound with hoops 
in fulfilment of the contracts entered into between the parties, that was well-known 
to all the members of the Association and it was open to them while fixing the prices 
themselves to take count of the extra charges for insurance and freight which would 
be payable by the purchaser in the event of bales bound with ropes being tendered 
instead of bales bound with hoops. It, therefore, follows that the omission to- 
mention the measurements in the contract notes did not'render the contracts not in 
accordance with By-laws. There was no such By-law in operation at the time and 
even otherwise there was no need whatever to incorporate in the contract notes any 
term as to measurement. It could not therefore be said that there was any departure 
from an essential or a characteristic part of the contract form or that the legal effect 
of the contracts was changed so as to invalidate the same. 

When we come to the term in regard to the differences of Rs . ...... above or 

below the settlement rate of hedge contract No we find that that had' reference 

to periodical settlements of contracts through the clearing house. In accordance 
with By-law 139 all delivery contracts other than those excepted under By-law 136 
and Hedge Contracts were subject to periodical settlements through the Clearing 
House which settlements had to be made once weekly on days fixed by the Board. 
If the contracts had got to go through the clearing house in this manner it was- 
necessary also that settlement rates should be fixed and By-law 14 1 (i) provided 
that settlement prices for all positions of the hedge contract should be fixed by the- 
Board. The settlement prices thus fixed were to be taken as the basis for the periodi- 
cal settlement of delivery contracts and it was further provided in By-law 141 (2) 
that such allowance as shall be agreed upon by the parties in their contracts to 
cover any difference between the cotton contracted for and the cotton which was the 
basis of the hedge contract shall be added to or deducted from the said settlement 
prices. This was the basis of the provision contained in the relevant term of the 
contract form. In the case of contracts for descriptions not tenderable against the 
hedge contract it was open to the parties either to agree upon an allowance above 
or below the hedge contract or they would make an application to the Board to fix 
the settlement rates. Whenever there was an agreement in this behalf the parties^. 
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•were to mentioiv the difference thus agreed into the contract form and the periodical 
setlements of delivery contracts -were to be effected on that basis. 

The' question arises as to whether the parties were bound' to enter into any 
such agreement at the time they entered into the contracts. It 'Was contended 
on behalf of the appellants that such an agreement was necesary because it would 
othemdse involve the parties into pa-yment of large sums of money on the settle- 
ment day next after the day of the contract. The Hedge Contracts appertained 
to cotton of the lowest average and if the quality of cotton which was the subject- 
matter of the contract between the parties was, as was usual, of a higher variety, 
it would involve the payment of large amounts by way of differences on the next 
settlement day, which certainly would not be within the contemplation of the con- 
tracting parties. If that was so, the parties would agree to a difference between 
the rates of the cotton contracted for and the cotton which was the basis of the 
hedge contract and this difference above or below would serve to minimize the 
incidence of such payment ' on the next settlement day. It was, therefore, sub- 
mitted that it was incumbent on the parties when entering into a contract to fill in 
this term as to differences. If they agreed upon such differences the blank had to be 
filled in accordingly ; but even though they did not agree upon any sucli differences, 
it was necessary for them to mention in the contract form that the difference above 
or below the rate of the hedge contract agreed upon by them was nil. 

, • It was contended on the other hand on behalf of the respondent that there was 

no obligation on the parties entering into the contract to fill in that term. If tliey 
agreed upon the difference all well and good but if they did not agree upon the 
difference, the first part of By-law 141 (2) stepped in and the consequences had to be 
worked out as if there was no agreement and the differences had to be paid on the 
settlement day next ensuing on the bcisis of the diffeience between the contract 
rates and rates of hedge contract, even though it may involve a payment of a sub- 
stantial amount all at once. According to this submission, in the case of contracts 
for descriptions tenderable against the hedge contract two positions arose : viz., 
(i) parties to the contract may not agree to, any difference in which case it would 
not be necessary to fill in that term in the contract note or (2) they may agree to the 
difference in which event the difference would be mentioned in the contract note. 
In the case of contracts for descriptions which were not tenderable against the hedge 
contract three positions would arise, viz., (i) the parties may not agree upon any 
difference in which event it would not be necessary to fill-in the term as to difference 
in the contract notes ; (2) the parties may agree upon such difference and that 
would have to be mentioned in the contract notes or (3) the parties- could appply to 
tlie Board to fix the settlement rates. 

It appears that the contention urged on behalf of the appellants would be more 
in consonance with business ideas because no business man would think of immedi- 
ately forking out a large sum of money on the next ensuing settlement day. It would 
be tantamount to paying the price of the goods or a substantial part thereof long 
before the due date of delivery ever arrived. While recognizing the necessity of 
arriving at an agreement in- this manner we are, however, not impressed with the 
argument that in the event of no such agreement as to the difference ha-ving been 
reached it would even so be necessary to mention in the contract note that the 
difference agreed upon was nil. When the parties entered into the transactions 
all the terms and conditions of-, the contract would certainly be negotiated and 
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agreed upon between them. It would be open to them, in view of the By-laws 
above referred to, to agree upon the difference above or below the settlement rate 
of hedge contracts for the purpose of facilitating the settlements through the 
clearing house. But if no such difference above or below the settlement rate of 
hedge contracts were agreed upon between the parties, it would not necessarily 
follow that the word nil had got to be mentioned in the contract notes. The 
very fact that no difference above or below the settlement rate of hedge contracts 
was agreed upon in the manner contemplated would be enough to spell out an 
agreement that no such difference was to be computed in arriving at the settle- 
ment rates in respect of these contracts. If that was the true position it would be 
superfluous to write the word “nil” as contended for by the appellants and the 
consequences, of such non-mention would be the same as if the difference agreed 
upon was nil. By-law 141 (2) could then be worked out without any difficulty 
and the settlement rates in the case of deivery contracts would be fixed on the basis 
of the settlement price of the hedge contracts taking into account the facts that 
there was either no difference which was agreed upon or that the difference 
agreed upon was a specific one which was mentioned in the contract notes. 

It was however pointed out on behalf of the respondents that the official con- 
tract form contained the expression “above/below the settlement rate of hedge 
contract No ”, Even though this may have been in consonance with the posi- 

tion as it obtained when the hedge contracts of five different varieties were in vogue, 
involving the specification of hedge contracts as Nos. i to 5, that position substantial- 
ly changed when hedge contracts of these 5 varieties were abolished and in their 
place and stead was substituted a hedge contract called the I.C.C. The five varie- 
ties of Iiedge contracts were also for diflferent deliveries which did not necessarily 
coincide one with the other and these contracts were not on the market all at one 
•time, with the result that it would be necessary if the requirements of the contract 
form had to be complied with to fill in the blank not only by describing the hedge 
contract number, whether it was one or the other of the numbers i to 5 but also the 
particular hedge contract of a particular delivery. Even if it may be assumed that 
the blank to be filled in in this behalf required a mention not only of the hedge con- 

. tract No but also of a particular delivery thereof, all that went by the board 

when the I.C.C. was substituted in place of the hedge contract Nos. i to 5. The old 
contract form which had been prescribed by By-law 80 was continued without any 
change being effected therein by virtue of such substitution and if at all the parties 
to a contract were to fulfill the requirements of the contract form, it would be neces- 
sary for' them to strike out the words “hedge contract No .” and put in their 

place and stead the word “I.C.C.” Even there the I.C.C. appertained to different 
deliveries which were not on the, market all at one time. The months of delivery 
were no, where required to be filled-in in the contract form, whether the contract 

form required the parties to have regard to the hedge contract No or the 

I.C.C., and to that extent, it can be said that the parties were expected to rely upon 
heir commonsense and the practice of the trade as to what particular delivery was 
contemplated when the contracts were entered into between them. 

All this goes to show thattheparties tothecontract were not tied down to aliteral 
compliance with the terms contained in the official contract form But were required 
to act according to the position as it then obtained and if they substantially complied 
twith the requirements of the contract form that waJ enough. If the hedge contrac 
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No was not in vogue in the market they need not conform to that provision 


in the official contract form but could make the necessary changes in accordance with 
the type of hedge contract which was then in vogue. Similarly, they would have to 
record in the contract form the agreement reached between them in regard to the 

difference of Rs above or below the settlement rate of the hedge contract 

No..’. . .if they came to a particular agreement in that behalf. If, however, no 
such agreement was reached between the parties — and here the effect of no agree- 
ment having been arrived at in regard to such difference would be the same as 
if the agreement between them was that the difference was to be nil — no mention 
need be made of such difference in the contract form. The result of either of the 
twodatter positions would be that if the contracts were to pass through the clearing, 
house the settlement rates would be determined on the basis of the settlement price 
of the hedge contract fixed by the Board for those various settlements and tlie parties 
would have to pay to or receive from one another the differences calculated on the 
difference between the contract rates and those settlement rates. 

The whole of this discussion, however is academic by reason of the fact that 
in practice delivery contracts were not put through any periodical settlements and 
at all material times the operation of this term in the official contract form had be- 
come obsolete. This position was not disputed on behalf of tire appellants and their 
counsel stated before the Court that he did not wish to dispute the fact that delivery 
contracts were at no time submitted to periodical settlements in the Association. 
The effect of this procedure being adopted in the Association was tacitly to suspend 
the operation of these By-laws as to periodical settlements in respect of delivery 
contracts and it would be superfluous, nay absurd, on the part of the business people 
entering into contracts subject to the By-laws of the Association to incorporate in the 
contract form provisions which had become obsolete. If the contracts were not to 
pass through the periodical settlements in the clearing house no question would ever 
arise of settlement rates requiring to be fixed, much less of the basis of such settlement 

rates being determined, or of the difference of Rs above or below the settlement 

rate of hedge contracts being ever agreed upon between the parties. If under those 
circumstances, the parties did not fill in those blanks which required to be filled in 
in the official contract form on the basis of By-laws 139 and 141 being in operation, 
it could not be said that they had failed to substantially comply witli the require- 
ments of the official contract form. The official contract form had to be filled-in 
so far as it was practicable. The operation of these By-laws was in effect suspended 
and by the tacit imderstanding of the trade they were to be treated as if they did not 
exist. It could not therefore be urged that the parties were put to the necessity 
of agreeing to such differences, if having regard to the circumstances that prevailed, 
it was impracticable to do so and if tliese blanks were not filled-in as originally 
contemplated the contract notes could certainly not be impeached as being not in 
accordance with the By-laws of the Association. 

It was, however, vuged on behalf of the appellants that if the parties to the con- 
tracts intended not to comply with the requirements of By-laws 139 and 141 that 
would by itself vitiate the contracts because in that event the contracts would cer- 
tainly be not in accordance with the By-laws of the Association. The parties in 
that event intended to perpetrate an illegality at the very inception of the contracts 
and the contracts were therefore void. There is considerable force in this argument ; 
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but we do not feel called upon to consider the same in view of the fact that that was 
not the ground on which the validity of the suit contract was challenged in the plaint. 

We are therefore of the opinion that the omission to fill in those blanks in 
the contract notes did not spell any departure from an essential or a characteristic 
part of the contract form nor was the legal effect of the contracts in any manner 
changed thereby rendering the contracts void within the meaning of section 8 of 
the Bombay Cotton Contracts Act, 1932. 

Both these grounds of attack against the validity of the contracts in question 
therefore fail and we are of the opinion that the contracts entered into between the 
appellants and the respondent were not void as alleged. The appellants were there- 
fore not entitled to recover from the respondent the said sum of Rs. 1,80,099-8-0 
or any part thereof as alleged or at all and we are of opinion that the appellate 
Court was right in rejecting the appellants’ claim. 

We cannot part with this appeal without observing that the whole difficulty 
has been created by reason of the Association not having made the necessary altera- 
tions in the contract form in accordance with the situation as it obtained from time 
to time. When By-law loi was suspended in operation the Association ought to 
have deleted the term as to measurement from the contract form. When the By- 
laws 139 and 141 were virtually abrogated by reason of the delivery contracts not 
being subject to periodical settlements in the clearing house, the Association ought 
to have similarly deleted the last clause from the official contract form which 

required the difference of Rs above or below the settlement rates of hedge 

contract No to be filled m by the parties. Equally imtenable was the 

retention of the expression “Hedge Contract No ” when the five different 

varieties of hedge contracts were abolished and one hedge contract named I.C.C. 
was substituted therefor. We fully endorse the observations made by the appellate 
Court in the course of its judgment : — , 

“We have had occasion to point out in the past how badly the By-laws of the East India Cotton 
Association are drafted and how clumsily the forms also settled, and the present form is an illustration 
of what we have had occasion to say in the past.” 

The manner in which the official contract form which had been settled when the 
By-laws of the Association came first to be promulgated has been retained in its 
pristine glory' in spite of the various changes made in the operation of the By-laws 
and the practice of the trade only enhances the difficulties of the parties and enables 
the parties who are so minded to raise all sorts of disputes tenable or otherwise in 
order to avoid their liability in respect of the transactions effected by them in the 
Association. It may be hoped that the Association will take effective steps to bring 
the official contract form in conformity with the By-laws in operation from time to 
time and the practice of the trade prevailing in the Association. 

The result therefore is that this appeal fails and must stand dismissed with 
costs throughout. 

Appeal dismissed. 
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SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^N. H. Bhagwati, J. L. Kapur and A. K. Sarkar, JJ. 
Inamati Mallappa Basappa . . Appellant* 

V. 

Desai Basavaraj Ayyappa and others . . Respondents. 

J'awahar Lai, Nehru and Masuriya Din .. Interveners. 

Representation of the People Act {XLIII of 1951), section 97 — Scope — Withdrawal or abandonment of 
part of the claims bp election petitioner — ElectionTribmal if can allow — Right of recrimination — If can be defeated- 
Civil Procedure Code {V of 1908)5 Order 23, rule 1 — Applicability. 

Under the terms of section 97 of the Representation of the People Act, 1951, a right of recrimi- 
nation accrues to the returned candidate or any other candidate or any other party to the Election 
Petition where the petitioner besides claiming a declaration that the election of all or any of the returned 
candidates is void, claims a further declaration that any candidate other than the returned candidate 
has been duly elected. It would not be open to the petitioner to abandon that part of the relief which 
claimed such further declaration so as to deprive the returned candidate or any other party to the 
petition of the right of recrimination which has thus accrued to him. The Election Tribunal has no 
power to allow the petitioner to tvithdraw or abandon a part of his claim as aforesaid rendering the 
exercise of the said right of recrimination nugatory. [Nature and scope of Election Petition and 
extent of applicability of Civil Procedure Code discussed.] 

The provisions of Order 23, rule i of the Code of Civil Procedure do not apply to Election Peti- 
tions and it would not be open to a petitioner to withdraw or abandon a part of his claim once an 
election petition was presented to the Election Commission, more so when such a withdrawal or 
abandonment of a part of the claim would have the effect of depriving tite returned candidate or any 
other party to the petition of the right of recrimination which has accrued to him under section 97 
-of the Representation of the People Act, 1951. 

Appeal by Special Leave from the Judgment and Order, dated the 26th 
September, 1957, of the Election Tribunal, Dharwar, in Election Petition No. 52 
■of 1957. 

G. S. Pathak, Senior Advocate {H. J. Umrigar and G. C. Mathur, Advocate, 
with him), for Appellant. 

P. Ram Reddy, Advocate, for Respondent No. i. 

G. S. Pathak, Senior Advocate (S. S. Shukla, Advocate, with him), for 
Interveners. 

The Judgment of the Court was delivered by 

Bhagwati, J . — ^This is the fourth of tire series of Civil Appeals before us arising 
out of election petitions and involving the interpretation of the relevant sections 
of the Representation of the People Act, 1951 (hereinafter referred to as " the 
Act”). The decision of this appeal turns on the construction of section 97 of the 
Act and also on the jurisdiction of the Election Tribunals to allow withdrawal or 
abandonment of part of the claims before them. 

The appellant and respondents i to 3 were the contesting candidates for elec- 
tion to the Mysore Legislative Assembly from the Dharwar Constituency in the last 
Ceneral Elections. The appellant was the Congress candidate and the first respon- 
dent was the candidate of the Lok Sevak Sangh party. The result of the election 
■was declared on March 3, 1 957, and the appellant was declared elected by a majority 
of 1,727 votes. On April 14, 1957, the first respondent presented to the Election 
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22nd April, 1958. 
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Commission a Petition, being Election Petition No. 52 of 1957 under section 80 
of the Act wherein besides claiming a declaration that the election of the appellan*^ 
was void he claimed a further declaration that he, the first respondent, had been 
duly elected as he had secured the next highest number of valid votes. The 
Election Petition was published in the official gazette and was then referred to 
the Election Tribunal for trial. The appellant and the respondents Nos. 2 and 3 
received a notice from the Election Commission requiring them to appear before 
the Tribunal on or before July 20, 1957. On the said date, the first respondent 
submitted before the Election Tribunal what purported to be an application 
under Order 23, rule i of the Code of Civil Procedure to the following effect : — 
“The petitioner hereby abandons part of his claim, namely, “that it be further declared that the 
petitioner has been duly elected as the petitioner has secured the next highest number of valid votes.’ 
The petitioner confines his claim, therefore, to have the election of respondent No. i declared void 
and to have costs of the proceedings awarded to him.” 

On July 25, 1957, the appellant filed his objections to the said application 
contending inter alia, that by reason of the fact that the first respondent had claimed in 
his Election Petition a declaration that he was duly elected, the appellant and the 
other respondents to the Election Petition had acquired a right under section 97 of 
the Act, to file recrimination against the first respondent subject of course to compli- 
ance with the necessary statutory provisions in that behalf, and that such right to 
file recrimination could not be affected by the purported abandonment of the relief 
by the first respondent. On July 29, 1957, the appellant gave notice of his recri- 
mination under section 97. The said notice was accompanied by the statement 
and necessary particulars as required by section 97 read with section 83 of the Act 
and was given within 14 days from the date of the commencement of the trial viZn 
July 20, 1957. The particulars of corrupt practices under section 123 (i) {a) and 
{b) and .section 123 (6) of the Act -thus given by the appellant comprised corrupt 
practices of bribery and using of motor vehicles for the conveyance of voters to 
the poll which if proved would have led to his disqualification for standing as a 
candidate and from being a member of the Legislature for period of six years 
counting from the date on which the finding of the Election Tribunal as to such 
practice took effect under the Act {vide section 140). 

On August I, 1957, the first respondent filed an objection to the abovemen- 
tioned notice under section 97 wherein he contended inter alia that the appellant 
was not entitled to give evidence in recrimination as the claim for further declara- 
tion had been abandoned by him. There had been a vacancy for a Legislative 
Assembly seat from a neighbouring constituency on account of the death of Shri 
B. R. Tambakad on June 26, 1957, and the first respondent decided to contest the 
election in the vacancy, filed his nomination paper for the said vacancy on Septem- 
ber 17, 1957, and was duly elected on October 16, 1957 as a member of the Mysore 
Legislative Assembly from the Kalaghatgi Constituency. 

The application of the first respondent under Order 23, rule i of the Code of 
Civil Procedure, the notice of recrimination given by the appellant imder section 
97 and the objection filed by the first respondent to the same came up for hearing 
before the Election Tribunal, Dhanvar and the Tribunal framed the following 
issues : — 

“ (i) Whctlier the ist respondent is entitled to abandon a part of his claim in the manner he 
has done ? 
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(2) If so, whether the appellant tvill be entitled to give notice to the Tribunal of his intention 
to give evidence to prove that the election of tlie first respondent would have been void if he had been 
the returned candidate ? 

. (3) Whether tlie notice of recrimination given by the appellant is barred by limitation ?” 

The Tribunal held that by virtue of the provisions of section 90(1) of the Act 
the procedure prescribed by the Code of Civil Procedure had been rriade appli- 
cable to proceedings in' election petitions and as such under the provisions of Order 
23, rule I of the Code of Civil Procedure the first respondent had a right to abandon 
a part of his claim. It further held that in view of the abandonment of part of the 
claim by the first respondent, viz., tliat he be declared as the duly elected candidate, 
neither the appellant nor respondents Nos. 2 and 3 would be entitled to give notice 
of recrimination under section 97 and consequently the appellant would not be 
entitled to give evidence to prove that the election of the first respondent would 
have been void if he had been the returned candidate. It also held that the notice 
of recrimination given by the appellant was not barred by limitation, inasmuch as 
under Explanation to section go (4) the trial of the .petition was deemed to commence 
on the date fixed for the appellant and tire respondents Nos. 2 and 3 to appear 
before the Tribunal, viz-, July 20, 1957, and the notice of recrimination had been 
given by the appellant within 14 days thereof. The Tribunal accordingly ordered 
that tire abandonment of a part of his claim as aforesaid should be noted on the 
petition and further ordered that the appellant could not give evidence to prove 
that tire election of the first respondent would have been void if he had been the 
returned candidate inasmuch as on the abandonment of that part of the claim by 
the first respondent the recrimination put in by the appellant did not survive. 

The appellant appliea for and obtained on January 13, 1958, firom this Court 
Special Leave to appeal under Article 136 of the Constitution to appeal against the 
decision of the Election Tribrmal and that is how this Civil Appeal No. 76 of 1958 
has come before us. 

Section 97 of the Act reads as under : — 

“ Recrimination when seal claimed . — (l) tVhen in an election petition a declaration that any candi- 
date other than the returned candidate has been didy elected is claimed, the returned candidate or 
any other party may give evidence to prove that the election of such candidate would have been void 
* f he had been the returned candidate and a petition hasbeen presented calling in question his election ; 

Provided that the returned candidate or such other party as aforesaid shall not be entitled to give 
such evidence unless he has, wthin fourteen days from the date of the commencement of the trial, 
given notice to the Tribunal of his intention to do so and has also given the security and the further 
security referred to in sections 117 and 118 respectively. 

(2) Every notice referred to in sub-section (i) shall be accompanied by the statement and 
particulars reqxiired by section 83 in the case of an election petition and shall be signed and verified 
in like manner. 

Under the terms of this section a right of recrimination accrues to the returned 
candidate or any other party to the Election Petition where the petitioner besides 
claiming a declaration that the election of all or any of the retmrned candidates 
is void, claims a further declaration that any candidate other than the retmrned 
candidate has been duly elected. Would it then be open to the petitioner to 
abandon that part of the relief which claimed such fimther declaration so as to 
deprive tlie returned candidate or any other party to the petition of tlie right of 
recrimination which has tims accrued to him ; or in other words, has the Election 
Tribunal the power to allow the petitioner to withdraw or abandon a part of his 
s G j — 123 
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claim as aforesaid thus rendering the exercise of the said right of recrimination 
nugatory ? 

It is necessary at the outset, therefore, to understand the nature and scope 
of an Election Petition. As has been observed by us in the judgment just delivered 
in Civil Appeals Nos. 763 and 764 of 1957 and Civil Appeal No. 48 of 1958^ ; — 

“ An election contest is not an action at law or a suit in equity but is a purely statutory proceed- 
ing unknown to the conunon law and that the Court possesses no common law power.” 1 


“ An election petition is not a matter in which the only persons interested are candidates -ivho 
strove against each other at the elections. The public also are substantially interested in it and this 
is not merely in the sense that an election has news value. An election is an essential part of the 
democratic process.” 


“ An election petition is not a suit between two persons, but is a proceeding in which the con- 
stituency itself is the principal party interested.” 

(Vide Jagan Nath v. Jaswant Singh-, A. Sreenivasan v. Election Tribunal, Madras^, 
The Tipperary case^. 

An Election Petition presented to the Election Commission is scrutinised by 
it and if the Election Commission does not dismiss it for want of compliance with 
the provisions of section 81, section 82 or section 1 17 of the Act, it accepts the same 
and causes a copy thereof to be published in the official gazette and a copy thereof 
to be served by post on each respondent. The respondents to the petition not only 
get notice of the same but the constituency as a whole receives such notice by publi- 
cation thereof in the official gazette so that each and every voter of the constituency 
and all parties interested become duly aware of the fact of such Election Petition 
having been presented. A copy of the Election Petition published in the official 
gazette would also show to all of them that the petitioner in a particular Election 
Petition, in addition to claiming a declaration that the election of all or any of the 
returned candidates is void, has also daimed a further declaration that he himself 
or any other candidate has been duly elected. The whole constituency is thus alive 
to the fact that the result of the election duly declared is questioned on various 
grounds permitted by law with the likely result that the election of all or any of the 
returned candidates may be declared void and the petitioner or any other candi- 
date may be declared duly elected, in place and stead of the returned candidate. 
The constituency may have an interest in either maintaining the status quo or if 
perchance the election of the returned candidate is set aside, in seeing that some 
other deserving candidate is declared elected in his place and stead and not neces- 
sarily the petitioner or any other candidate sponsored by him whose election could 
be challenged on any of the grounds mentioned in section 100 (i). It is this interest 
of the constituency as a whole which invests the proceedings before the Election 
Tribunal with a characteristic of their own and differentiates them from ordinary 
civil proceedings. Once this process has been set in motion by the petitioner he 
has released certain forces which even he himself would not be able to recall and 
he would be bound to pursue the petition to its logical end. It may be that he may 

I Since reported in Kamaraja Midar v. Kunju (1954) S.G.R. 892, 895. 

Thtvar, (1958) S.G.J. 680 : (1958)2 M.L.J. 3. (1955) ii E.L.R. 278, 293. 

S.G.) 52 : (1958) 2 An.W.R. (S.G.) 52. 4. (1875) 3 O.M. and H. 19, 23. 

2. (1954) S.G.J. 257 : (1954) 1 M.L.J. 480. 
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Tiot be able, to substantiate his claim for a declaration that the election of ah or any 
•of the returned candidates is void. In that event he would of course fail and no 
question would arise of his obtaining a further declaration that he himself or any 
■other candidate has been duly elected. All the grounds urged in tlie Election Peti- 
tion against the returned candidates under section loo(i) of the Act would fail and 
the election would stand. The voters -would thus be vindicated. If the petitioner, 
Iiowever, succeeds in establishing his first claim and tlie election of tlie returned 
-candidate is declared void, the question would necessarily arise when such a fiuther 
•declaration has been claimed by him whetlier he himself or any other candidate 
should be declared duly elected. In tliat event, the occasion would arise for con- 
sidering whether the petitioner himself or any. other candidate sponsored by him 
should be declared duly elected. If the election of the petitioner or such other 
•candidate could have been challenged on any of the grounds mentioned in section 
loo(i) suchelectionwouldcertainly have been void ifhehad been areturned candi- 
date and the petition had been presented calling in question his election. A 
•recrimination could therefore be filed by the returned candidate or any other party 
to the petition under section 97. The requisite notice under section 97 would be 
.accompanied by the statement and particiolars required by section 83 in the case of 
-an election petition and signed and verified in like manner. This notice would be, 
in effect, a coimter-petltion presented by the retoned candidate or any other party 
to the petition accompanied by the statement and particulars required by section 
83 in the case of an election petition and would also be supported by the deposit 
of security and further security referred to in sections 1 1 7 and i r8 of the Act. The 
•election contest would then not only be between the petitioner on the one hand 
and the returned candidate on the other but also between the returned candidate 
or any other party to the petition and the candidate who has been sponsored by 
•the petitioner for such election. An election contest as aforesaid would result in 
the declaration of the properly qualified candidate as duly elected and the main- 
tenance of the purity of the election in which the constituency as a whole is vitally 
interested and no person would get elected by flagrant breaches of the election larv 
•or by corrupt practices. 

This is the purpose of a recrimination and the right to file a recrimination 
.accrues to the returned candidate or any other party to the petition the moment 
.an election petition is presented containing a claim for a further declaration that 
the petitioner himself or any other candidate has been duly elected. The proviso 
to section 97(1) merely enacts conditions for tire exercise of such right of recrimi- 
nation and states that the returned candidate or such other party is not to be en- 
titled to give such evidence unless he has, within fourteen days &om the date of com- 
mencement of the trial, given notice to the Tribunal of his intention to do so and 
has also given tlie security and the further security referred to in sections 1 1 7 and 
1 18 respectively. If these conditions are fulfilled in the manner -therein specified 
the returned candidate or such other party -will be entitled to give such evidence 
which right of course would not be capable of being exercised if either of 
these two conditions has not been fulfilled. The accrual of this right, however, 
is not postponed till the fulfilment of these conditions. It accrues the moment an 
■election petition containing a claim for such further decltiration is presented to the 
Election Commission. 
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If once such a right has accrued to the returned candidate or any other party 
to the petition, can that right be affected by the petitioner seeking to withdraw or 
abandon that part of his claim, viz., a claim for a fimther declaration that he himself 
or any other candidate has been duly elected ? If it were permissible for him to 
withdraw or abandon a part of his claim on the analogy of Order 23, rule i of 
the Code of Civil Procedure, he would make a virtue of necessity and withdraw 
or abandon that part of his claim so as to avoid any investigation in the Election 
Petition itself in regard to himself or any other candidate sponsored by him on any 
of the grounds mentioned in section loo(i) including corrupt practices within the 
meaning of section 123 which if proved would entail a disqualification for standing 
as a candidate or even for voting for a period of 6 years under sections 140 and 141 (i)> 

So far as withdrawal of petitions is concerned there are specific provisions 
enacted in the Act beginning with section 108. Section 108 deals with the with- 
drawal of petitions before the appointment of Tribimak and provides that an elec- 
tion petition may be withdrawn only by leave of the Election Commission if an 
application for its withdrawal is made before any Tribunal has been appointed for 
the trial of such petition. Section 109 deals with the withdrawal of petitions after 
the appointment of Tribunals and enacts that where an application for withdrawal 
of an election petition is made after a Tribunal has been appointed for the trial 
of such petition, the election petition may be withdrawn only by leave of 
the Tribunal and a notice of such an application fixing a date for the hearing 
of the application is to be given to all other parties to the petition and is 
to be published in the official gazette. Section no prescribes the procedure for 
withdrawal of petitions before the Election Commission or the Tribunal and sec- 
tion 110(2) provides that no application for withdrawal is to be granted if in the 
opinion of the Election Commission or of the Tribunal, as the case may be, such 
application has been induced by any bargain or consideration which ought not to 
be allowed : If such an application is granted, notice of the withdrawal is to be 
published in the official gazette by the Election Commission or by the Tribunal 
as the case may be ; and a person who might himself have been a petitioner may, 
within fomteen days of such a publication apply to be substituted as petitioner in 
place of the party withdrawing, and upon compliance with the conditions of sec- 
tion 1 1 7 as to secmity, is to be entitled to be so substituted and to continue the pro- 
ceedings upon such terms as the Tribunal may think fit. When an application 
for withdrawal is granted by the Tribunal and no person has been substituted as 
petitioner in place of the party withdrawing as above, the Tribunal is to report the 
fact to the Election Commission and thereupon the Election Commission shall 
publish the report in the official gazette. This will ring the curtain on the election 
contest and the result of the election which has been duly declared will no more 
be liable to be disturbed. 

Therfe are also provisions enacted in the Act which provide for the consequences 
of the death of a sole petitioner or of the survivor of several petitioners or tlie death 
or withdrawal .of opposition by the sole respondent therein. Section 112 provides 
that an election petition shall abate on the death of a sole petitioner or of tlie sur- 
vivor of several petitioners. If an election petition thus abates before a Tribunal 
has been appointed for the trial of the petition, notice of the abatement shall be 
published in the official gazette by the Election Commission (vide section 1 13) 

If on the other hand an election petition abates after a Tribunal has been appointed 
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for the trial of the petition, notice of the abatement has to be published in the official 
gazette by the Tribunal {vide section 114). 'ihe death of a soie perinoner or of 
the survivor of several petitioners, however, does not spell the termination of the 
proceedings and section 115 provides that after a notice of the abatement of an 
election petition is published under section 1 13 or section 1 14 any person who might 
himself have been a petitioner may, within fourteen days of such publication, apply 
to be substituted as petitioner and upon compliance with the conditions of section 
1 1 7 as to secmity shall be entitled to be so substituted and to continue the proceedings 
upon such terms as the Tribunal may think fit. The position as it obtains on the 
death or withdrawal of opposition by a respondent is worked out in section 1 16 which 
provides that if before the conclusion of the trial of an election petition the sole res- 
pondent dies or gives notice drat he does not intend to oppose the petition or any 
of the respondents dies or gives sucli notice and there is no other respondent who 
is opposing the petition the Tribunal shall cause notice of such event to be published 
in the official gazette, and thereupon any person who might have been a petitioner 
may, within fourteen days of such publication, apply to be substituted in place of 
such respondent to oppose the petition, and shall be entitled to continue the pro7 
ceedings upon such terms as tire Tribunal may think fit. 

' The above provisions go to show that an election petition once filed does not 
mean a contest only between the parties thereto but creates a situation which the 
whole constituency is entitled to avail itself of. Any person who might himself 
have been a petitioner is entitled to be substituted, on the fulfilment of the requisite 
conditions and upon such terms as the Tribunal may think fit, in place of the party 
withdrawing and even the death of the sole petitioner or of the sur\dvor of several 
petitioners does not put an end to the proceedings, but they can be continued by 
any person who might himself have been a petitioner. Even if the sole respondent 
dies or gives notice that he does not intend to oppose the petition or any of the res- 
pondents dies or gives such notice and there is no other respondent who is opposing 
the petition, a similar situation arises and the opposition to the petition can be con- 
tinued by any person who might have been a petitioner, of course on the fulfilment 
of the conditions prescribed in section 116. These provisions therefore show that 
the election petition once presented continues for the benefit of the whole consti- 
tuency and cannot come to an end merely by the withdrawal thereof by the peti- 
tioner or even by his death or by the death or withdrawal of opposition by the 
respondent but is liable to be continued by any person who might have been a 
petitioner. 

, If, therefore, an election petition duly presented cannot be thus withdrawn 
by the petitioner, is there any warrant for the contention that even though he may 
not be able to widrdraw his petition in the manner aforesaid he can at least 
abandon a part of his claim on the analog>’^ of Order 23, rule i of the Code of Civil 
Procedure ? The. whole petition cannot be withdrawn but would it not be 
possible for the petitioner to withdraw or abandon a part of his claim as above ? 
The provisions of section 90 of the Act are sought to be relied upon in support of 
tiris contention. Section 90(1) provides tliat subject to the provisions of the Act 
and of any rules made thereunder, every election petition shall be tried by the 
tribunal, as nearly as may be, in accordance with the procedure applicable under the 
Code of Civil Procedure, 1908 (Act V of 1908), to the trial of suits, provided however 


96 o 


. THE SUPREME COURT JOURNAL. 


[VoL. xxr 


that the Tribunal shall have the discretion to refuse for reasons to be recorded in 
writing to examine any witness or witnesses if it is of the opinion that their evidence 
is not material for the decision of the petition or that the party tendering such wit- 
ness or witnesses is doing so on frivolous grounds or with a view to delay the proceed- 
ings. Under section 90 (2) the provisions of the Indian Evidence Act, 1872 (I of 
1872), shall subject to the provisions of this Act, be deemed to apply in all respects 
to the trial of an election petition. Section 90 (4) provides that any candidate not 
already a respondent shall, upon application made by him to the Tribunal within 
fourteen days from the date of commencement of the trial and subject to the provi- 
sions of section 119, be entitled to be joined as a respondent. Section 90 (5) pro- 
vides that the Tribunal may, upon such terms as to costs and otherwise as it may 
deem fit, allow the particulars of any corrupt practice alleged in the petition to 
be amended or amplified in such manner as may in its opinion be necessary for 
ensuring a fair and effective trial of the petition, but shall not allow any amend- 
ment of the petition which will have the effect of introducing particulars of a cor- 
rupt practice not previously alleged in petition. It is clear from the above that 
the section only provides for the procedure for the trial of election petitions by the Tri- 
bunals. It provides for the examination of witnesses, the rules of evidence to he 
followed the joinder of candidates not already, respondents as respondents and the 
amendment or amplificatioti of particulars of a corrupt practice already alleged 
in the petition. The powers of a Tribunal are, however, separately dealt with in 
section 92 which enacts that the Tribunal shall have the powers which are vested 
in a Court under the Code of Civil Procedure, 1908 (Act V of 1908) when trying a 
suit in respect of the following matters: (a) discovery and inspection; (h) enforcing 
the attendance of witnesses, and requiring the deposit of their expenses ; (c) com- 
pelling the production of documents ; (d) examining witnesses on oath ; (ff) granting 
adjournments ; (/) reception of evidence taken on affidavit ; and (,g) issuing 
commissions for the examination of witnesses, and may summon and examine suo 
motu any person whose evidence appears to it to be material ; and shall be deemed 
to be a civil Court within the meaning of sections 480 and 482 of the Code of 
Criminal Procedure, 1898 (Act V of 1898). It will be noticed that the procedure for 
trial before the Tribunal and the powers of the Tribunal are treated separately thus 
distinguishing between the procedure to be followed by the Tribunal and the powers 
to be exercised by it. There are also other provisions to be found in the Act which 
relate to place of trial (section 88) ; (Power of Election Commission to withdraw 
and transfer petitions (section 8g) ; appearance before Tribunal (section gi); docu- 
mentary evidence (section gg) ; answering of criminating questions and certificate of 
indemnity (section 95) and expenses of witnesses (section 96). The effect of all these 
provisions really is to constitute a self-contained Code governing the trial of election 
petitions and it would appear that in spite of section go(i) of the Act, the provisions 
of Order 23, rule i of the Code of Civil Procedure would not be applicable to the 
trial of election petitions by the Tribunals. If the withdrawal of a petition cannot 
be permitted and any person who might have been a petitioner is entitled to con- 
tinue the proceedings, on a parity of reasoning, the withdrawal of a part of the claim 
also could not be permitted without allowing another person who might have been 
a petitioner an opportunity of proceedings with that part of the claim by substi- 
tuting himself in place and stead of the petitioner who withdraws or abandons the 
same. If the constituency as a whole is interested in the petition presented before 



1958] I- M- BASAPPA V. D. B. AYYAPPA {BhagWOti, J.). 961 

the Election Tribunal no such withdrawal or abandonment of a part of the claim 
could ever be permitted without ghing an opportunity to any person who might 
have been a petitioner to continue the proceedings and pursue the petition to its 
logical conclusion. 

The prordsions of Order 23, rule i of tlie Code of Civil Procedme also contain 
inlierent evidence tvhich militates against this contention. Order 23, rule i, sub- 
rule (2) provides for liberty being given by the Court to a party withdrawing or 
abandoning a part of his claim to file a fresh suit on the same cause of action, if so 
advised. In the very nature of things such liberty could not be reserv’ed to a 
petitioner in an election petition. The provisions above referred to in regard to 
wdthdrawal of petitions do not pro\dde for the same and if they do not do so, can it 
be urged that the provisions of Order 23, rule i, sub-rule (2), though they may not 
apply to the cases of withdrawal of petitions may nevertheless apply tvhere the peti- 
tioner tvithdratN's or abandons a part of his claim ? If these provisions do not apply 
to the withdrawal or abandonment of part of the^ claim in the case of an election 
petition, could it then be urged that nevertheless the other provisions of Order 23, 
rule I woxdd apply and the petitioner would be at liberty to withdraw or abandon 
a part of his claim? 

On a due consideration of all these provisions, we are of opinion that the pro- 
visions of Order 23, rule i do not apply to the election petitions and it would not 
be open to a petitioner to withdraw or abandon a part of his claim once an elec- 
tion petition was presented to tlie Election Commission, more so when such a with-a 
drawal or abandonment of a part of the claim would have the effect of depriving 
the returned candidate or any other party to the petition of the right of recrimi- 
nation which had accrued to him under section 97 of the Act. 

This is also the position in Epgland. Halsbur}'’s Laws of England, 3rd 
Edition, Volume 14, paragraph 451, page 258, contains the following passage 
under the caption “ Amendment of petition ” : — 

. The -svithdra^val of that portion of a petition which claims the seat cannot, howver, be effected 
by ^^'ay of amendment because the rights of the electors would be affected by their not having the 
opportunity of substituting another petitioner.” 

See also the passage at ibid., page 300, paragraph 541 : — 

“ It seems that where the petition prays the seat, recriminatory ewdence may be offered, notwith- 
standing that the prayer for tire seat is abandoned at the trial.” 

The case of Aldridge v. Hurst^, elucidates this position. Grove, J., in that case 
observed as follows : — 

“ 'Numerous provisions of the Act liave reference not merely to the individual interests or rights 
of petitioners or respondents, but to rights of electors, of constituencies, and of the public, in purity 
of election and inhasTng the member seated who is duly returned by a majorit)' of proper votes. It 
appears to us also that the scope of the Act is, that petitions should not be mere pleadings, nor firamed 
for the purpose of intimidating or in any svay inducing the respondent to abandon his seat ; still 
less, of course, should they be collusive j but that they diould be real, well considered, and not 
lightly withdrawn cither in whole or in part.” 


“ These sections show that not merely may the candidate who is not returned Haim the seat, or 
in other words, claim to have been duly elected but that any other voter might claim the seat for a 
candidate who has not been retutned.” 


I. (1876) L.R. I G.P. 410, 413, 414, 413, 417. 
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“ This right of petitioning shows that the Act contemplates, in regard to petitions, not merely 
the rights of candidates not returned, but the rights of the constituency to insure that the person 
really elected should be their member ; and this without the cost and disturbance of a new election, 
as die Judge’s decision in favour of such claim is final.” 


“ It appears to us that it would be an infringement of this right, if, a petidon having been presented 
by one person (in tliis case a candidate) claiming the seat, the claim to the seat could be withdrawn 
by the meie modon of the person presenting it, after the twenty-one days, when no other petition 
could be presented, and thus the voters be prevented from claiming the seat for one who may be the 
duly elected representative j or, on the other hand, from showing by means of the recriminative 
charges which put in issue the claim, that the claimant is not a person entitled to the seat by that 
election or that he is disqualified for future elections ; such withdrawal not being accompnied by the 
power to substitute another person as petitioner, by means of which the inquiry might be gone into 
at the trial. 


“ It appears to us that the withdrawal of this portion of the prayer of the petition is in pari materia 
with, even if it is not within, the provisi# ns of the Act relative to the withdrawal of a whole petition.” 


” It is also to be observed that, although petitions may be presented at the last moment it is 
commonly known in the county or borough that such petitions are likely to be presented; and if any 
suspicion exists that they are sham petitions, means are taken by those who are in earnest to lodge 
petitions and the entire withdrawal of collusive petitions is guarded against by the provisions of 
the Act to which we have alluded.” 


" In one point of view it is an argument against our allowing this prayer to be withdrawn, that, 
if there be no power under the witiidrawal clauses to substitute aperson for tiie petitioner as to this 
prayer, the constituency will be without means of proving either that the petitioner is the duly elected 
member, or to answer his allegation that he is elected or to show that he is unfit to serve in a future 
parliament, he himself having raised this issue by claiming the seat.” 

It is, therefore, clear that there is no power in the Election Commission to allow 
a petitioner to withdraw or abandon a part of his claim either by having resort to 
the provisions of Order 23, rule i of the Code of Civil Procedure or otherwise. If 
that is so, the right of recrimination which has once accrued to the returned can- 
didate or any other party to the petition under section 97 of the Act cannot be taken 
away, and the returned candidate or any other party to the petition would in such 
circumstances be entitled to give evidence to prove that the election of the peti- 
tioner or any other candidate sponsored by him would have been void if he had 
been the returned candidate and a petition had been presented calling in question 
his election. The counter-petition which has in effect been thus filed by the 
returned candidate or any other party to the petition must be allowed to proceed 
and the right of recrimination should continue to be exercised notwithstanding the 
attempted abandonment of a part of his claim by the petitioner with the inevitable 
result that if any corrupt practice within the meaning of section 1 23 were proved 
against the petitioner or any other candidate sponsored by him it would entail upon 
him the disqualification for standing as a candidate or even for voting for a period 
of six years under sections 140 and 141 {b). In the present case, such proof on the 
part of the appellant would have not only entailed Upon the first respondent a dis- 
qualification for voting but even for standing as a candidate for a period of six years, 
■«vith the inevitable consequence that his election to the Mysore Legislative Assembly 
from the Kalaghatgi constituency on October 16, 1957, would have been void and 
lie would have been unseated. We have, therefore, come to the conclusion that 
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the order passed by the Election Tribunal allowing abandonment of a part '^of the 
claim by the first respondent and' precluding. the appellant from giving evidence 
to prove that the election of the first respondent would' have been Void'irhe had 
been the returned candidate was clearly errorieous ’ and liable to be set asidel 

We accordingly allow the appeal and reverse the order passed by the Election 
Tribunal, dated September 26, 1957. The Election .Tribunal shall proceed with 
the trial of the election petition on, the claims as they were ^originally .included in 
the petition and will also allow the appellant to exercise his right of recriiriination 
under section 97 of the Act. The first respondent will pay the appellant’s costs 
of this appeal and the costs thrown away before the Election Tribuna. 1 . . , 

, ; ■ : , . Appeal allowed. ; 

.... . I I J ■ 

SUPREME COURT OF INDIA.' . .... 

(Civil Appellate Jurisdiction.) .‘i ' ’ ; ' ■ ■ • 

■ Present : — ^B. P. Sinha, S. J. Imam and K. Subba'Rao, JJ. ' ‘ ’ 

Madhavrao Narayanrao Patwardhan and State of Bombay , . Appellants* 

V. , • , . : 

Rani Krishna Govind Bhanu and others . . Respondent^. 

Lmitation Act {JX of igo8), section 14 — Good faith — Meaning — ^Mala fides,!/" material — Onus. , ,, 

B instituted a suit on January 31, 1929, the very last day of limitation in tlie Munsif's Court 
at Miraj and the suit was regbtered in that Court. B prayed for possession and mesne profits in 
respect - of lands at Malgaon and Takli, on the ground that the 'then State’ of Miraj had wrongfully 
resumed those lands in 1910, aspartof tlie StaXe'Sheri Khata, which after inquiry, was ordered on July 
31, 1915, to be recorded as such lands and the usufruct there of during that period to be appropriated 
.to the Khasgi Khala of the State. B impleaded the State of Miraj, as first defendant. After a similar 
suit in respect of other properties was dismissed, B made an application on June 21,, 1940, .drawing 
the attention of the Court to the fact diat the value of the subject-matter of the suit had not been men- 
tioned in the plaint and that it ivould be not less than eight to ten thousand rupees and that therclbre 
the Court had no pecuniary jurisdiction to hear the suit. The Court allowed the application and 
directed the plaint to be returned to be presented to the proper. Court on July 4, 1940. The plaint 
was accordingly represented on that very date to the District Judge at Miraj and the same was num^ 
bered as suit No. 2 of 1940. Held: When the plaint was represented to the District Court it was 
clearly barred unless it could be brought within section 14 of the Limitation Act. The Limitation 
Act contains its o^vn definition of “ good'faith ” to the effect that “ nothing shall be deemed to be 
done in good faith which is not done with due care and attention ” (section 2 (7) ). The question 
is not whether the plEuntiff did it dishonestly or that his acts or omissions in this connection, were 
mala fide. On the other hand the question is whether, given due care and attention, the plaintiff 
could have discovered the omission without ha\'ing to ^vait for about' lo years or more. The burden 
lay on the plaintiff to satisfy the conditions necessary for invoking the provisions of section-i4 of the 
.Limitation Act and it is not for the contesting defendants to adduce evidence to the contrary. 

Appeals from the Judgment and Decree, dated the 30th November, igsi', of 
the Bombay High Court in Appeal No. 104 of 1950 from Original Decree, arising 
out of the Judgment and Decree, dated the 12th December, 1945, of the Court of 
the District Judge, Miraj, in Suit No. 2 of 1940. 

A. V. Viswanalha Sastri, Senior Advocate, {G. A. Desai and 'fiTaunit Lai, 
Advocates, with him), for Appellant (in C. A. No. 287 of 1955) and Respondent 
No. 6 (in C. A. No. 288 of 1955.) 


• G.As. Nos. 287 and 288 of 1955. 
SGj — 124 


1 8th April, .1938. 
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1 H. M. Sanyal, Additional Solicitor-General of India, {K. L. Hathi and 
R. H. Dhebar, Advocates, with him), for Appellant (in C. A. No. 288 of 1955) 
and Respondent No. 2 (in C. A. No. 287 of 1955.) 

Purshotam Tricumdas, Senior Advocate J. B. Dadachanji, S. J\f. Andley and 
Rameshwar Nath, Advocates of Messrs. Rajinder Narain & Co,, for Respondent No. i 
in both the Appeals. 

The Judgment of the Court was delivered by 

Sinha, J. — ^These two appeals are directed against the judgment and decree, 
dated November 30, 1951, passed by a Division Bench of the High Court of Judi- 
cature at Bombay, reversing those of the District Judge at Miraj, dismissing the 
plaintiff’s suit for possession and mesne profits in respect of the suit properties in 
Civil Suit No. 2 of 1940. Civil Appeal No. 287 of 1955, is on behalf of the 
added respondent No. 7, and the Civil Appeal No. 288 of 1955, is on behalf of the 
added respondent No. 6 — the State of Bombay which now represents the original 
first defendant — the Miraj State (now merged in the State of Bombay.) 

In the view we have taken, as will presently appear, on the question of limi- 
tation, it is not necessary to state in any detail the pleadings of the parties or the 
merits of the decisions of the Courts below. For the purposes of these appeals, it 
is only necessary to state that the plaintiff-respondent who was the appellant in 
the High Court, had instituted a suit on January 31, 1929, the very last day of limi- 
tation, in the Munsif’s Court at Miraj. This suit was registered as Original 
Suit No. 724 of 1930, in that Court. The plaintiff prayed in the plaint for pos- 
session and mesne profits in respect of lands at Malgaon and Takli, on the ground 
that the then State of Miraj had wrongfully resumed those lands in 1910, as part 
of the State Sheri Khata, which, after inquiry, was ordered on July 31, 1915, to be 
recorded as such lands and the usufruct thereof during that period to be appro- 
priated to the Khasgi-Khata of the State. The plaintiff impleaded the State of 
Miraj as the first defendant. Defendants 2 and 3 are plaintiff’s brothers who are 
said to have relinquished their interest in the suit properties in favour of the pH-'-tiff. 
Defendants 4 to 7 belong to the family of Narso who was, until his death in 1910, 
recorded in respect of the suit properties, but they did not appear and contest the 
plaintiff’s claim. The suit ■ was valued at Rs. 2,065 being 5 times the assessment 
on the disputed lands for the purposes of Court-fee. No valuation was given in 
■the plaint for the purposes of jurisdiction with reference to the value of the pro- 
perties claimed. A similar suit had been instituted by the plaintiff in the same 
Court in respect of lands in another village called Tikoni. That had been regis- 
tered as Original Suit No. 443 of 1928, in the Munsiff’s Court at Miraj, and we 
shall refer to that suit as the ‘ Tikoni suit ’. It appears that the two suits proceeded 
in that Court in a very leisurely fashion until November 29, 1939, when the Tikoni 
suit was dismissed. After the dismissal of that suit, the plaintiff made an appli- 
cation on June 21, 1940, drawing the attention of the Court to the fact that the 
value of the subject-matter of the suit had not been mentioned in the plaint, and 
that, on a moderate valuation, the disputed land should not be worth “ less than 
a minimum of 8 to 10 thousand rupees,” and that, therefore, the Court had no 
pecuniary jurisdiction, to hear the suit. The Court allowed the application and 
directed the plaint to be returned to be presented to the proper Court, on July 4, 
1940. The plaint was accordingly icpicscntcd on that very date to the Court 
of District Judge at Miraj, and the same was numbered as Suit No. 2 of 1940. 



^ 95 ^]'''' ivi, N. pATWAfeDHA^r CsdViNri BHANu.( 5 tn/^a, J.). 965. 

. The original first defendant’ only contested the suit on a number of grounds, 
including the plea of limitation. By a petition, dated October 27, 1942, the, de- 
fendant brought it to the- notice of the Court that the - : ; ; 

“ plaintiff despite his knowledge that the value of the subject-matter of the suit was far in excess 
of the amount of jurisdiction of the Munsif’s fclourt filed the suit in tlie said Court. > .Theisaid act of 
the plaintiff was not at all ‘ . .v. . .The.fa'cilities as regards limitations, etc,,, which a'bona 

/de’ suitor would be entitled to cannot, therefore, be afforded to the plaintiff.’’^, , - , 

‘ ' After recording evidence and hearing the parties^ the learned District Judge, 
by his judgment and decree, dated December 12, 1945, dismissed the suitiwith.costsj 
On appeal by the defeated plaintiff, during the pendency of the appeal, the State 
of Bombay was added as the 6th respondent^ and the:Yuvaraj ofiMiraj, Madhavrao, 
Narayanrao, son of the Raja Sahib of'Miraj, was added. as the, 7th respondent, as 
the latter had acquiredan interekin the disputed properties by virtue of a grant, in 
his favour. The appeal was ultimately registered as First Appeal No. ;i 04, of -i 950. 
in the High Court of Bombay. A Division Bench of that Court, by, its judgment 
and decree, dated November 30, 1951, allowed the appeal and decreed the suit with 
costs against the first and the 7th respondents. The respondents 6 and 7 aforesaid 
applied for and obtained the necessary certificate for coming up in appeal to this 
Court. Hence, these,, two,, appeals. 

We have heard the counsel for the parties at a great length on the preliminary 
issue of limitation. On behalf of the appellants, it was urged with refeirence to 
the plea of limitation that in the facts and, circumstances of this case, the plaintiff 
is not entitled to the benefit of section 14 of the Limitation Act, and| that, therefore 
the suit as instituted in the Court of the District Judge at Miraj on re-presentation 
of the plaint in that Court bn July 4, 1940, was barred by limitation. , Alternatively, 
it was argued that even assuming that the Courts below were right in giving the 
plaintiff the benefit of that section, the suit was barred by limitation of 12 years un- 
der Article 142 of the Limitation Act, whether the cause. of action arose in 1910 , on 
the death of Narso aforesaid, or in 1915, when the final order was passed by the 
Miraj State treating the resumed property as part of the Khas property of the; State 
which was the date of the cause of action for the suit as alleged in the plaint. On 
behalf of the plaintiff-respondent, it was strenuously argued that the Courts below 
were right in holding that the plaintiff was entitled, to a deduction of all the time 
between January 31, 1929, when the suit had been originally filed in thejCourt of 
the Munsif at Miraj , and J uly 4, 1 940, when the plaint was returned and re-presented 
as aforesaid. ■ It was also argued that it, was common ground that the suit as 
originally filed on January 31, 1929, was within time though that was the last day 
of limitation. If the plaintiff is given the benefit of section 14 of the Limitation Act, 
ipso facto, the suit on re'-presentation' of the plaint in the District Court' at Miraji 
would be vvithin time. ' ‘ - . , • ,,, ; , , ■ 

In our opinion, the appelants’ contentions based on the provisions of section 
,14 of the Limitation Act, are well-founded, and the decision of the Courts below, 
granting the plaintiff-respondent the benefit of that section, must be reversed, for 
tlie following reasons ; Before the promulgation on January i, 1926, of the. Procla- 
mation by State Karabhari, Miraj State, the law of. limitation in that State, it is 
common ground, was that the plaintiff had the benefit of -the period of 20 Vears 
as the period during which a suit for possession after dispossession, could be.institu- 
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ted. By that Proclamation, the Indian Limitation Act (IX of '1908) was made 
applicable to that State with effect from February i, 1926, subj'ect to this modifica- 
tion that all suits which would have been in time according to the old law of the 
State, but would have become barred by limitation as result of the introduction 
of the Indian Limitation Act, could be filed upto January 31, 1929, by virtue of 
certain notifications extending the last date for the institution of such suits. Hence 
the suit filed on that date in the Munsif’s Court at Miraj, was admittedly within 
tim'e, and was subject to ithe law of limitation under the Indian Limitation Act. 
When the plaint was returned by the Munsif’s Court at Miraj, at the instance of the 
plaintiff himself on the ground of want of pecuniary jurisdiction, and represented 
to the Court of the'District Judge at Miraj on July 4, 1940, it wa^, on the face of it, 
barred by limitation, whether the period of limitation started to run in 1910 or 1915, 
unless the case is brought within section 14 of the Limitation Act. Sub-section (i) 
of section 14 of the Limitation Act, which admittedly governs the present case, is 
in these terms : ' • . i< 

" (i) In computing the period of limitation prescribed Jor any suit, the time during which 
the plaintiff has been prosecuting with due diligence another civil proceeding, whether in a Court 
of First instance or in a Court of appeal, against the defendant, shall be excluded, where the, proceed- 
ing is founded upon the same cause of action and is prosecuted in good faith in a Court which, from 
defect of jurisdiction, or other cause of a like nature, is unahle to entertain it.” 

In order to bring his case within the section quoted above, the plaintiff has to show 
affirmatively : 

(1) that he had been prosecuting.with due diligence the previous suit in the 

Court 'of the Munsif at Miraj, , 

(2) that the previous suit was founded upon the same cause of action, 

(3) that it had been prosecuted in good faith in that Court, and, 1 1 i 

(4) that that Court was unable to entertain that suit on account of defect 
of jurisdiction or other cause of a like nature. 

There is no dispute between the parties here that conditions (2) and (4) are satisfied- 
But the parties differ with reference to the first and the third conditions. It has been 
argued on behalf of the appellants that the Courts below had misdirected themselves 
when they observed' that there was no proof that the plaintiff had not been diligently 
prosecuting ihe previously instituted' suit, or that it Was not being prosecuted in good 
faith ;'that the'Section requires that the plaintiff must affirmatively show that-the 
previously instituted suit was being prosecuted in good faith and witli due diligence 
and that, viewed in that light,' the plaintiff has failed to satisfy those conditiohs. 

The conclusion of the learned trial Judge on this part of the case, is in these 
words : ' ‘ ' ' 

- ” The plaintiff’s mala Jides are therefore not established and the period occupied in prosecuting 

the former suit must be excluded underisection 14 of the Limitation Act.” 

The observations of the High Court are as follows : 

“ We do not see our way to accuse the plaintiff of want of good faith or any mala Jides in the matter 
of the filing of the suit in the Suborclinate Judge’s Court at Miraj. There is notliing on the record 
to show that he was really guilty of want ofgood faith or non-proSecution of the suit witli due diligence 
in the Court of the Subordinate Judge at Miraj.” 

Both the Courts below have viewed the controversy under section 14 of the Limitation 
Act, as if it was for the defendant to show malafides on the part of the plaintiff when 
he instituted the previous suit and ^vas carrying on the proceedings in that Court. 

In our opinion, botli tlie Courts below have misdirected themselves on this question 
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Though they do not say so in terms, they appear to have, applied the .definition of 
“good faith” as contained in tlie General Glauses Act, to the effect that A thing 
shall be deemed' to be done in good faith where it is in fact done honestly, whether it 
is done negligently ot not.” But the Indian LimitationAct containsits own definition 
of good faith, to the effect that “nothing shall be deemed to be done in good faith 
which is not done with due care and attention” — section 2 (7)..We.have, therefore! 
to see if the institution and prosecution of the suit in the Munsif 's iCourt.at Mirajj 
was done with due cafe and attention. We know, that the plaint in the Tikoni suit 
filed by the same plaintiff in the same Court, did contain a statement as to the value 
of tire subject-matter, but it was conspicuous by its absence in.the plaint in the suit 
as originally filed, in. the Munsifis Court, at Miraj. All tlie facts, alleged’ in. the 
plaintiff’s petition for the return of the plaint,- were known to the plaintiff ever since 
the institution of the' suit. Nothing ■ fresh .was discovered in 1940. , On the other 
■hand, we know definitely that the Tikoni suit had been dismissed by the trial Court 
on merits . . The suits were of an analogous character in the sense that the controversy 
was'similar in botli of them. ■ The appellants’ contentiort that on ..the dismissal of the 
plaintiff’s Tikoni suit in November, 1939, he, naturally, became apprehensive about 
the result of the other suit, and then moved the Court for^the return of the plaint on 
the ground of pecuniary jurisdiction, appears to be well-founded. The plaintiff 
knew all the time that the value of the properties involved in the suit, was much 
more than Rs. 5,000 which was the limit of the pecuniary jurisdiction of the Subordi- 
nate Judge’s Court. Can an omission in the plaint to mention the value of the 
properties involved in die suit, be brought within "the condition of ‘due care and 
attention’ according to the meaning' of “ good faith ” as understood in the Limi- 
tation Act ? It has to be remembered that it is not one of those cases which usual- 
ly arise upon a revision of the valuation as given in the plaint, on an objection raised 
by the defendant contesting the jurisdiction of the Court to entertain the suit. 
Curiously enough, the defendant had not raised any objection in his written state- 
ment to the jurisdiction of the Court to entertain the suit. Apparently, the plaintiff 
was hard put to it to discover reason for having the case transferred to another 
Court. . The question ,is not whether the plaintiff did it dishonestly or that his acts 
or.iomission in this connection, were mala fide. On the other hand, the question is 
■whether, given due care and attention, the plaintiff could have discovered the omis- 
sion without having to wait for about 10 years or more. The trial Court' examined 
the plaintiff ’s allegation that the omission was due to his pleader’s mistake. ' As that 
Court , observed “he makes this contention with a view to shield himself .behinii a 
wrong legal advice”. That Court has answered the plaintiff’s. contention against 
him by observing that the plaintiff was not guided by any legal advice in this suit 
that the plaint was entirely written by him in' both' the suits, ' and that he himself 
conducted those suits in the trial Court “in a manner worthy of a senior counsel”. 
.The Court,,. therefore, rightly came to the conclusion that the plaintiff .himself was 
■ responsible for drafting the plaint and for presenting it in Court, and that no pleader 
had any responsibility in the matter. No reason was adduced why, in these'circum- 
stances, the value qf the subject-matter of the suit,' was mentioned in the plaint in 
, the Tikoni suit but not in the plaint in respect of the present suit. 

There is another serious difficulty in the way of the plaintiff. ' He has not 
brought on the record of this case any evidence to show thqt he was prosecuting the 
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previously instituted suit with “due diligence” as required by section 14. He has 
not adduced in evidence the order-sheet or some equivalent evidence of the proceed- 
ings in the Sub-Judge’s Court at Miraj, to show that inspite of his due diligence, the 
suit remained pending for over ten years in that Court, before he thought of having 
the suit'tried by a Court of higher pecuniary jurisdiction. In our opinion, therefore, 
all the conditions' necessary to bring the case within section 14, have not been satis- 
fied by the plaintiff. There could be no doubt about the legal position that the 
burden lay on the plaintiff to satisfy those conditions in order that he may entitle 
himself to the deduction of all that period between January 31, 1929, and July 4, 
1 940. It is also clear that the Courts below were in error in expecting the contesting 
defendant to adduce evidence to the contrary. When the plaintiff has not satisfied 
the initial burden which lay upon him to bring his case within sectioni4, the burden 
would not shift, if it ever shifted, to the defendant to show the contrary. In view 
of this conclusion, it is not necessary for us to pronounce upon the other contention 
raised on behalf of the appellants that, even after giving the benefit of section 141 
the suit is still barred under Article 142 of the Limitation Act. This is a serious 
'question which may have to be determined if and when it becomes necessary. 

For the aforesaid reasons, it must be held that the suit is barred by limitation. 
'The appeals are, accordingly, allowed and the suit dismissed with costs throughout, 
one set to be divided equally between the two appeals, 

^ ' Appeals allowed- 

SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — ^T. L. Venkatarama Aiyar, P. B. Gajendragadkar and A. K. 
Sarkar, JJ. 

Badridas Daga . . Appellant* 

V. 

The Commissioner of Income-tax . . Respondent. 

Income-tax Act {XI of 1922), section 10 — Monies embezzled by an agent or employee — If allowable as 
deduction in computing prof its of the business under sectioh 10 (i). 

A debt arises out of a contract between the parties, express or implied, and when'an agent mis- 
appropriates monies belonging to his employer in fraud of him and in breach of his obligations to hta 
it cannot be said that he owes those monies under any agreement. He is no doubt liable in law to 
make good that amount, but that is not obligation arising out of a contract, express or implied. No- 
does it make a difference that in the accounts of the business the amounts embezzled are shown as 
debts, the amounts realised towards them, if any, as credits, and the balance is finally written off 
'They are mere journal entries adjusting the accounts and do not import a contractual liability. A 
(deductionJs not admissible under section 10 (2) {xi) of the Income-tax Act on the ground that the 
loss 'is a bad debt." Nor can a claim for deduction be admitted under section 10 (2) {xv), because 
■moneys which are withdrawn by the employee, out of the business till without auttliority and in 
fraud of the proprietor can in no sense be said to be “ an expenditure laid out or expended wholly 
and exclusively ” for the purpose of the business. 

Section '10 (b) enumerates various items which are admissible as deductions, but they are not 
exhaustive of all allowances which can be made in, ascertaining profits taxable under section 10 (i)- 
The result is that when a' claim is made for a deduction for which there is no specific provision in 
section to (2), whether it is admissible or not will depend on whether, having regard to accepted 
commercial practice and trading principles it can be said to arise out of the carrying on of the business 
and to be incidental to it. If that is estdbJzshadf then the deduction must be allowed, provided 
of course there is no prohibition against it, express or implied in the Income-tax Act. 


* Civil Appeal No- '49 of >956, 
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. When once it is established (as in the intant case) that the agent was in charge of the business 
(money lending), that he had authority to operate on the bank accounts, and tlrat he withdrew the 
moneys in the purported exercise of that authority, his action i? referable to his character as agent, 
and any loss resulting from misappropriation of funds by him would be loss incidental to the carrying 
on of the business. It should tlierefore be deducted in computing the profits under section 10 (i) ‘ of 
the Income-tax Act. ' . • > • ■ • - ' > > 1 , ■ ' ' ' 

' Appeal by Special Leave from the Judgment and Order, dated, the 22nd 
December, 1954, of the former Nagpur High Cduti in Misc. Civil Case No. 36 
of 1954. ' ” ■ • • •• . ' 

R. J. Kolah, 'J. Mi'Thakar, Ramesh A. Shroff and 'J'.' B. Dadachari; jV. S. Andley 
and Advocates, of Messrs. Rajinder J^ar'ain & Co., ‘^Qr | 

H. jV. Sanyal, Additional Solicitor-General of India ‘(iT. jV. Rajagopala Sasiri 
and'i?.'H.'Z)Ae 4 ar,' Advocates, virith him), for Respondent. • ' 

■'The' Judgment of the Court was delivered by ‘ ’ ' " ■ > • 

‘ ‘ Venkatarama Aiyar, J. — This is ah appeal against the judgment of the High Court 
of Nagpur in'a reference under section 66 (i) of the Indian Income-tax Act, 1922, 
hereiriafter referred to as the Act. ' ' ' . ‘ ' * • 

' The'appellant is the sole proprietor of a firm called Barisilal Abirchand Kastur- 
chand, which carries on business as money-lenders, dealers in shiares and ’ bullion 
‘and commission agents in Bombay, Calcutta and other places. 'He is a resident of 
Bikaner, and manages the business at the several places through agents. During 
the relevant period, the agent of the firm at Bombay was one Chandratan, who 
held'a power of attorney, dated May 13, 1944, conferring on him large powers of 
“management including authority to operate on bank accounts. During' the period 
November 15, 1944 to November 23, 1944, the agent withdrew from the firm’s 
bank account sums aggregating to Rs. 2,30,636-4-0, and applied them in satisfac- 
iion of his personal debts incurred in speculative transactions. ' On November 25, 
1944, the cashier of the firm sent a telegram to the 'appellant informing hiin of the 
true state of affairs. Thereupon, the appellant went to Bombay on December 3, 
1944, and bn the 4th, cancelled the power of attorney given to the agent, arid by 
notice, dated' December 6, 1944, called upon him to pay the amounts withdrawn by 
him. The ageiit replied on December 8, 1944, admitting the misappropriation of the 
amouiits 'and pleading for mercy. On January 16, 1945, the appellant filfed a suit 
against him, in the High Court of Bombay for recovery ' of Rs. 2,30,636-4-0 and. that 
was decreed on February 20, 1945. Asum of Rs. 28,006 was recovered from Chand- 
ratan a!nd adjusted towards the decree and the balance of Rs. 2,02,442-13-9 was 
written off at the end of the'accounting year as irrecoverable. 

^ Before the Income-tax authorities, ;the dispute, related to the question whether 
this amount of Rs. 2,02,442-13-9 was an admissible deduction. The Tribunal found 
that the amount in question represented the loss sustained by the appellant .owing 
to misappropriation by his agent, Chandratan, but held on the authority of the.deci- 
sion in Curtis v. J.& G. Oldfield, Limited^, that it was not a tradingfloss and therefore 
could not be allowed. On the application of the appellant, the Tribunal referred 
the following question of law for the decision of the High Court, Nagpur; 

, “ Whether the said sum of Rs. 2,02,442-13-9 being part of, the amount embezzled by the 
asscssee’s Munim is allowable as a deduction under the Indian Income-tax Act either under section 
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10 (i) Or under the general principles of determining the profit and loss of the assessee or section 
10 (a) (xv)?” I ' ... I 

The learned Judges held that the case was governed by the decision in Curtis y. J. & 
G. Oldfield, Limited^, and answered the question against the appellant. , An 
application under section 66-A (2) for a certificate was also dismissed and there- 
after the appellant applied for and obtained leave to appeal to this Court under Arti- 
cle 136, and that is how the appeal comes before us. , , 

The question whether monies embezzled by an agent or employee are allowa- 
ble as deduction in computing the profits of a business under section 10 of the Act 
has come up for, consideration frequently, before the Indian Courts, and the decisions 
haye not been quite uniform. 1 Before discussing them, it is necessary that we should 
examine the principles that are in law applicable to the determination of, the ques- 
tion. Three grounds have been .put forward in support of the claim for deduction : 
(.1) that the loss sustained by reason of embezzlement is a bad debt allowable under 
section 10 (2) (xi) of the Act (2) that it is a business expense falling within section 10 
(2) {xv) of the Act ; and (3) that it is a trading loss, which must be taken into account 
in computing, the profits under section 10 (i) of the Act. As regards the first groimd, 
the authorities have consistently held that the deduction is not admissible , under 
section 10 (2) (x«) of the Act, and that, in qur view, is correct. A debt arises out of 
a contract between the parties, ^express or implied and when an agent misappro- 
priates monies belonging to his, employer in fraud of him and in breach of his obli- 
.gations ,to him, it cannot be said, that he owes those monies under any agreement. 
•He is np. doubt liable in lavy to make good that amount, but that is not an obliga- 
tion-arising, put of a conjtract, express or implied. Nor does it make a difference that 
in the accounts of the business the amounts embezzled are shown as debits, the 
amounts realised -towards them, if any, .as credits, and the balance is finally witten 
.off. They are merely j'ournal entries adjusting, the accounts and do not import 
a contractual liability. Nor can a claim for deduction be admitted under section 
10 (2) {xv), because moneys which are withdrawn by the employee out of the .busi- 
ness till without a,uthprity and.in fraud of the proprietor can in no sense be said to be 
“an expenditure laidput or expended wholly and exclusively, ’ ’ for the purpose of the 
business.. Thepontroversy therefore narrows itself to the question whether amounts 
lost through embezzlement by an employee are a trading loss which could be deduc- 
ted in. cqrnputing the profits of a, business under section 10 (i). It is to be noted that 
while section ip (i) imposes a chargp on the profits or gains of a trade, it does not 
provide how those profits are to be computed. Section , 10 (2) enumerates various 
■ items which are admissible as deductions, but it is well settled that they are not 
exhaustive of all allowances which could" be made in ascertaining profits taxable 
under sectioh' i'o (i). "ixi ‘Income-tax" Commissioner v. Chitnavis^, the pdiht for 
decision Wks whether a bad debt coiild be deducted under section lo'(l) of the Act, 
there Halving been in the Act, "as it then stood, no provision corresponding to'section 
10 (2) ' (xi) * for ' deduction of such a debt. In answering the question in the 
affirmative. Lord RussehobseiVed' ' ' ' * ' ■ , ' - 

“Although the Act nowhere' in terms authorizes the deduction of bad debts of business, such 
a ^deduction is necessarily allowable. ''Wli'at are chargeable in income-tax in respect of a business 
arc the profits and gains of a year ; and in assessing the amount of the profits and gains of a year 


I* (>925)9^.0,319, 
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account must' necessarily be taken of all losses incurred, otherwise you would ' not arrive at the 
true- profits and gains.” ; 

It is likewise well settled that profits and gains which. are liable to be taxed under 
section 10(1) are what are understood to be such according to ordinary commercial 
principles. “The word ‘profits’,,., .is to he .understood”, observed Lord Halsbury 
in Gresham Life Assurance Society v. Styles^, “in its natural and proper sense — in a sense 
which no commercial man would misunderstand”.' Referring to these observations, 
Lorli Macmillan said, in Pondicherry Railway Co. v. Income-tax Commissioner": 

“ English authorities can only be utilized with caution in the consideration of Indian income- 
tax’ cases owing to the differences in the relevant legislation', but the principle laid down by Lord 
Ch'^cellor Halsbury in' Gresham Life Assurance Society v. Styles-, is' of general application unaffected 
by' the specialities 'of the English tax system.” ' . - < :• ' '■ ' ' ' 

The result is that when a' claim is made for a' deduction for which there is no' specific 
provision in section 10 (f2), whether it is admissible or notwill depend on whether, 
having I regard -to accepted commercial practice and trading principles, it can be 
said to arise out of the carrying on of the business and to be incidental to it. ' If that 
is established, then the deduction must be allowed, provided of course there is no 
prohibition against' it, express or implied, in the Act. 

These being the governing principles, in deciding whether loss resulting from 
embezzlement by ah eniployee in a business is admissible as a deduction under sec- 
tion , 1 o '(1 j <vhat has to be considered is whether it arises out of the carrying oh of the 
business' and is incidental to it. Viewing the question as a business man would, it 
seems difficult to maintain that it does not. A business' especially such as is calcula- 
ted' to yield' taxable profits has to be carried on through agents, cashiers, clerks and 
peons'. Salary 'and remuneration paid to them are admissible under section 10 ‘(2) 
{xv) as expenses incurred for the purpose of the business. If employment of agents 
is incidental to tire carrying on of business, it must logically follow that losses which 
are incidental to such employment are also incidental to the carrying on of the 
busings. Human nature being what it is, it is impossible to rule out the possibility 
of an employee taking advantage of his position as such employee and misappropria- 
ting the funds of his employer, and the loss arising from such misappropriation must 
be held to ‘afise out of the carrying on of business and to be incidental to it. And 
that is how it would be dealt with according to ordinary commercial principles of 
trading. 

At the 'Same time, it should be emphasised that the loss for which a deduction 
could be 'made rmder section 10(1) must be one that springs directly from the carry- 
ing on of the business and is incidental to it and not any loss sustained by the assessee, 
even if it has some connection with his business. If for example, a thief were to 
break overnight into the premises of a money-lender and run away with funds secured 
therein, that must result in the depletion of the resources available to him for lending 
and the Iqss'must, in. that sense, be a business loss, but it, is not one incurred in the 
running of the business, but is one to which all owners of properties are exposed whe- 
ther they do business or not. The loss in such a case may be said to fall on the assessee 
not as a person carrying on business but as owner of funds. This distinction,' though 


1. (1892) A.G. 309, 315 ; 3 T.C. 185, 188. 239, 052 ; I.L,Tl. 54 Mad. 691 (P.Q). 

2. (1931) 61 M.E.J. 251': L.R. 58 LA. ' ’ ' ’ 
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fine, is very material as on it will depend whether deduction could be made under sec- 
tion 10 (i) or not. 

We may now examine the authorities in the light of the principles stated above. 
In Jagamath Therani v. Commissioner of Income-tax f the facts were, that the assessee 
who was carrying on business entrusted a sum of Rs. 25,000 to his giimastha for pay- 
ment to a creditor, but he embezzled it. The question referred for the opinion of 
the High Court was whether that sum could be allowed as deduction in the computa- 
tion of profits. In answering it in the affirmative, the learned Judges observed that 
according to the practice obtaining, in England," sums embezzled by employees were 
allowed as deductions and referred to statements of ,the law to jhat effect from 
Sanders’ Income-tax and Super-tax, Murray and Carters’ Guide to Income-tax 
Practice and to the following passage in Snellings’ dictionary of^ Income-tax and 
Super-tax Practice : , , - , \ , 

“ If a loss by embezzlement can be said to be necessarily incurred in carrying on the trade il 
is allowable as deduction from profits. In an ordinary case it springs directly from the necessity 
of deputing certain duties to an employee, and should therefore be allowed.” , f , 

They accordingly allowed the deduction as “a loss incidental to the conduct of 
the business.” 

t r ’ ’ * 

In Ramaswami Chettiar v. Commissioner of Income-tax, Madras^, the assessee was 
carrying on banking business in several places in India and in Burma. , On October 
21, 1926 thieves broke into the strong room in the business premises at Moulmieng- 
yum and stole cash and currency notes of the value of Rs. 9,335. The qu^tion was 
whether this amount could be allowed as a deduction. It was held by the maj’onty 
of the Judges that it could not be. In the judgment of the learned Chief Justice, 
the law was thus stated : , , t 

“ If any one is paid a sura due to him as profits and he puts that in his pocket and on his way 
home is robbed of it, it would be, I think, difficult to contend that such a loss was incidental to his 
business. Still more so when he has reached his home and put those profits in a strong room or some 
other place regarded by him to be a place of safety. I can well underhand that, in cases where the 
collection of profits or payment of debts due is entrusted to a gumastha or servant for collection and 
thatperson runs away with the money or otherwise improperly deals with it, the assessee' should be 
allowed a deduction because such a loss as that would be incidental to his business. He has to employ 
servants for the purpose of collecting sums of money due to him and there is the risk that such servant 
may prove to be dishonest and instead of paying the profits over to him, convert them to his own use. 
But I cannot distinguish the present case from the case of any professional man or trader who, having 
collected his profits, is subsequently robbed of them by a stranger to his business. In this case, none 
of the thieves were the then servants of the assessee, although one of them had formerly been his cook.’ 

These observations, while they support the right of the assessee, to deduction of 
loss resulting from embezzlement by an employee, also show the extent and limits 
of that right. ' , 

In Bansidhar Onkarmal v. Commissioner of Income-tax^, there was a theft of money 
by an accountant, but it took place after the office hours, and it was held, following 
the decision in Ramaswami Chettiar v.' Commissioner of Income-tax" that it could 
not be allowed as a deduction under section 10 (1) of the Act, as it was not inciden- 
tal to the carrying on of the trade. But it was observed by Narasimham, J., who 


904, 906, 907. 
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delivered tire leading judgment that it might have made a difference if tire theft had 
been by the accountant during tire office hours. In Venkatachalapathy Iyer v. Commis- 
sioner of Inconu-tax^, the assessees were a firm of merchants engaged in the business , of 
selling yam. Its accountant was one Rajarathnam Iyengar, whose duty it was to 
receive cash on sales, make disbursements and maintain accounts. He duly entered 
all the transactions in 'the cash book but when striking the balance at the end of 
each day he short-totalled the receipts and over-totalled the disbursements and misap- 
propriated the difference. , The question was ryhetirer the amounts thus embezzled 
could be deducted. On a review of the authorities. Satyanarayana Rao and Raghava 
Rao, JJ., held tlrat the loss was incidental to the carrying on of the business and 
should be allowed. The appellant contends that this decision is decisive in his 
favour ; but the learned Judges of the Comt belorv were of the opinion tlrat on tire 
facts it was distinguishable and that the present case fell rvitlrin the decision in 
Curiis v. J. <S? G. Oldfield, Limited-. 

It is necessary^ to examine tire decision in Curtis v. J. & G. Oldfield, Limited^ some 
what closely, as the main controversy in the Indian Courts has been ^ to rvhat was 
precisely determined therein. There, the facts were that the Managing Director 
of a company who was in exclusive control of its business, had, availing himself of 
his position as such Managing Director, withdrawn large amounts from time to time 
and applied them to his own personal affairs. This rvent on for several years prior 
to his deadr, and' thereafter, the fraud tvas discovered, and the amounts overdratvn 
by him were written off as irrecoverable. The question was whether tliese amounts 
could be allowed as a deduction, and it was answered in tlie negative by Rowlatt, J- 
Now, it should be observed tlrat the learned Judge did not say that amomrts embez- 
zled by an employee in the course of business would not be admissible deductions. 
On the other hand, he observed : 

“ I quite think, rvith Mr. Latter, that if you have a business in the course of which you 

have to employ subordinates, and osving to the negligence or the dkhonesty of the subordinates some 
of the receipts of the business do not find their way into the till, or some of the bills are not collected 
at all, or something of that sort, that may be an expense connected svith and arising out of the trade in 
the most complete sense of the word.” 

He went, on , to observe ; 

“ I do not see that there is any evidence at all that there was a loss in the trade in tliat respect 
It simply means that the assets of the Company, moneys which the Company had got and which had 
got home to the Company, got into the control of the Managing Director of the Company, and he 
took them out. It seems to me that what has happened is that he has made asray ssath receipts of 
the Company de hors the trade altogether in \irtue of his position as Managing Director in the ofBce 
and being in a poation to do exactly what he likes.” 

Thus, what the learned Judge really finds is that the embezzlement was not connected 
with the carrying on of the trade but was outside it, and on that finding, the decision 
can only be. that the deduction should be disallowed. But the learned Judges in the 
Court below would appear to have read the above observations as meaning that, as a 
rule of law, embezzlements made prior to the receipts of the amounts by the assessees 
would be incidental to the carrying on of the trade and therefore admissible, but that 
embezzlements made after receipt are not connected tvith the canying on of tlie 
trade and are therefore inadmissible. We do not so read those observations. It is 
a question turning on the facts of each case whether the embezzlement in respect of 


I- (1951) 2 M.L.J. 303 : (1951) 20 I.T.R. 363. 
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which deduction is claimed took place in the carrying on of the business, and the 
observations of the learned Judge that it did not so take place have reference to the 
facts of that case, and can afford no assistance in deciding whether in a given case 
the embezzlement was incidental to the conduct of the business or not. 

Now, in CuHis v. J. & G. Oldfield, Limited the company Was doihg business 
in wine and spirit, and in such a business it is' possible to hold that when once the 
price is realised and put into the bank, the trading has ceased and that the subse- 
quent operations on the bank acdouht are not incidental to the carrying on of the 
trade. But here, we are dealing with a banking business, whieh consists in making 
advances, 'realising them and making fresh advances, and for that purpbse, it is 
necessary not merely to deposit amounts in banks but also to withdraw 'them. That 
is to say, a continuous operation on the bank account is incidental to the conduct of 
the business. The theory that when once moneys are put into the bank they have 
“got home” and that their subsequent withdrawal frohi the bank would be de hors 
the business, will be altogether out of place in a business such as banking. It will 
be a wholly unrealistic view to take of the matter, to hold that the realisations have 
reached the till when they are deposited in the bank, and thstt that marks the 
terminus of the business activities in money-lending.' ' 

J f ! 

It should also be mentioned that in Curtis v. 7. & G. Oldfield, Limited'^ though 

/ I 

the assessee was a company, it was found that the shares were all held by the members 
of the Oldfield family, that the company had no auditor and no minutes book, that 
there was “an almost entire absence of balance sheets”, and that one of the members, 
Mr. J. E. Oldfield, was in management with wide powers. In view of the fact that 
he had a large number of shares in the company and that it was in substance a 
private company, his withdrawals would be more like a partner overdrawing his 
accounts with the firm than an agent embezzling the funds of his employer, and it 
could properly be held that such overdrawing has nothing to do with the trading 
activities of the firm, whose profits are to be taxed. It would, therefore, be an error 
to suppose that the observations made by Rowlatt, J., in the above cop text could 
be regarded as an authority for the broad proposition that as a matter of law, and 
irrespective of the nature of business, there could be no business activities with 
reference to moneys after they have been collected, and that, in Consequence, em- 
bezzlement thereof could not be incidental to the carrying on of business. And we 
should further add that it would make no difference in the admissibility of the 
deduction whether the employee occupies a subordinate position in the establish- 
ment or is an agent with large powers of management. ' 

Subsequent to the decision now under appeal, the Bombay High Court had 
occasion to consider this question in Lord’s Dairy Farm Lid. v. Commissioner of Income- 
tax^. On a review of the authorities including the decision in Curtis v, J. & G. Oldfield, 
Limited^ Chagla, G.J., and Tendolkar, J., held that loss caused to a business by 
defalcation of an employee was a trading loss, and that it could be deductea under 
section lo (i). In Motipur Sugar Factory Ltd. v. Commissioner of Income-ta\^, 
an employee who had been entrusted with the funds of a company for purposes of 
distribution among sugarcane growers in accordance with statutory rules, was 

t 

I. (1925) 9 T.G. 319. 3- (*955) 28 I.T.R. 128, 
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robbed of them on the ■way. ‘ it was held by Ramaswami and Sahai', JJ., that the 
loss was' incidental to the ‘conduct "of the trade; ‘and must be allowed. We agree 
with the decisions' in Verikatadhalkpathy lyer 'v. Commissioner of Income-tax^ , Lord's Dairy 
Farm Ltd. y. Cornmissioner of , Income-tax,^ and I^otifur Sugar Factory Ltd. v. Commissioner 
of Income-tax^. , 

, : ,It was argued for the respondent, that there was no evidence, much less proof, 
that when'Chandratan withdrew, funds fromjthe bank , he, did so for the purpose of 
making' any advance, and that,' therefore,' the withdrawal could not be held to have 
been for the conduct of; the. trade. I That, in' our opinion, is not necessary.. , When 
once it is established that Chandratan was in charge of the business, ’ that he. had 
authority. to operate on the bank, accounts, and that he . withdrew, the, moneys in the 
purported exercise of that authority, , his action is referable to his character as agent, 
and any loss resulting from misappropriation of funds by him, would be a loss inci- 
dental to the carrying on of th(S business. Ity/as also contended that the power-of- 
httor'ney', dated 13th May,' 1944, under which Chandratan was constituted agent 
related not only to the business of the appellant but also to his private affair's, and 
that there was no proof that the embezzlement was in respect of the business assets 
of the appellant and hot of his'priva'te funds.' No such question was raised before the 
Income-tax authorities’, and’ thteif' 'finding 'assumes that the moneys which were 
misappropriated' were busin'es^' funds.' We are also ribt satisfied that, on' its true 
construction, 'th^ authority conferred on the agent by the power-of-attorney extended 
to the personal affairs of the appellant. 

In the result, we are of opinion that the loss sustained by the appellant as a 
result of misappropriation by .Chandratan is one which, is incidental to the carry- 
ing on of his business, and that it should therefore be deducted in computing the 
profits under section 10(1) of the Act. In this view, the order of the" lower Court 
must be set aside and the reference answered in the affirmative. The , appellant 
will, get his costs of this appeal and of the reference in the Court below. 

' . — Appeal allowed. 

. SUPREME COURT OF INDIA. 

’ [Original Jurisdiction.] 

■'PRESENt :-^S. 'R. Has, Chief Justice, T. L. Venkatarama . Aivar, S. K. Das, 
P. B. Gajendra6’adkar and Vivian BosE, JJ. ' 

Mohd. .Hanif Quar^hi and others . . Petitioners* 

V. 

State of Bihar and others , • • Respondents i 

Constitution of India (1950), Articles 14, 19 (i) (g) and 25 and Article 48 — Provincial legislation 
'banning slaughter of cattle— Validity — Bihar Preservation and Improvement of Animals Act (fl of 195^) » 
Uttar Pradesh Prevention of Cow Slaughter Act (/ of 1950), and C. P. and Berar Animal Preservation Act {LII of 
• 1949 ) — Constitutional validity.. / - .... 

• A total -ban on, the slaughter of cows of all, ages and' calves of cows and calves ofshe-buffaloes, 
male and female, is quite reasonable and valid and is in consonance with the directive principles 
laid down in Article 48 of the Constitution of India. 

•' ‘ ' ‘ ‘ 'll ‘ j ’ ’ ' J ! : ' . 

, — — — 

1. (1951) 2 M.'L.J.'303:('i95i) 20 I.T.R. 363-' 3- (i955) 28 I.T.R.' 128. 

2. (1925) 9 T-G. 3'9- ' ' ' 

♦ Peitions Nos. 58, 83, 84, 103, 117, 126, 127, 128,248,, • . 23rd April, 1958. 

, 144 and 145 of 1956 and 129 of 1957. , . ' , 
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A total ban on the slaughter of she buffaloes or breeding bulls or working bullocks (cattle as 
well as buffaloes) as long as they are useful as milch or draught cattle is also reasonable and valid). 

A total ban on the slaughter of she buffaloes, bulls and bullocks (cattle or buffalo) after they cease 
to be capable of yielding milk or of breeding or working as draught animals cannot be supported as 
reasonable in the’interest of the general public and offends Article ig (i) (^) and to that extent is 
void. 

Bihar Act (II of 1956), U. P. Act (I of 1956) and C. P. andBerar Act (LII of 1949) were held to 
be valid except to the extent indicated above. The C. P. and Berar Act is valid also in so far as it regu- 
lates the slaughter of other animals under certificates granted by the authorities mentioned therein. 

Petitions under Article 32 of * the Constitution of India for enforcement of 
Fundamental Rights. ' 1 ; , 

H. J'. Umrigar, jV.' H. Hingorani and A. G. Ratnaparki, Advocates, for Petitioners 
(in Petitions Nos. 58,83 and 84 of 1956,1 17 of 1956!,' 126 to 128' of 1956, 248 of 
1956, 144 of 1956, 145 of 1956 and 129 of 1957). ' ' ' 

Flank Anthony and K. L. Metha, Advocates, for Petitioners (in Petition No. 103 
of 1956). 

S. P. Varma, Advocate, for Respondent (State of Bihar) . 

G. C. Mathur and C. P. Lai, Advocates, for Respondent (State of U.P.). 

B. Sen, Senior Advocate {R. H. Dhebar, Advocate, with him), for Respondent 
(States of Bombay and Madhya Pradesh) (in Petition No. 144 pf of 1956). 

/. jV. Shroff, Advocate, for Respondent (State ofMadhya Pradesh) (in petition 
No. 145 of 1956). 

Pandit Thakurdas Bhargava, Amicus Curiae ' i 

The following Judgment of the Court was delivered by . 

Das, C,J. — ^These 12 petitions under Article 32 of our Constitution' raise the 
question of the constitutional validity of three several legislative enactmentsbanning 
the slaughter of certain animals passed by the States of Bihar, Uttar Pradesh and 
Madhya Pradesh, respectively. The controversy concerning the slaughter of cows 
has been raging in this country for a number of years and in the past it generated 
considerable ill-will amongst the two major communities resulting even in riots and 
civil commotion in some places. We are, however, happy to note that the rival 
contentions of the parties to these proceedings have been urged before us without 
importing into them the heat of communal passion and in a rational and objective 
way, as a matter involving constitutional issues should be. 'Some of these petitions 
come from Bihar, some from Uttar Pradesh and the rest from Madhya Pradesh, 
but as they raise common questions of law, it will be convenient to deal with and 
dispose of them together by one common judgment. 

Petitions Nos. 58 of 1956, 83 of 1956 and 84 of 1956 challenge the validity of 
the Bihar Preservation and Improvement of Animals Act (Bihar Act II of 1956) 
hereinafter referred to as the Bihar Act. In Petition No. 58 of 1956 there are 5 
petitioners, all of whom are Muslims 'belonging to the Quraishi community which 
is said to be numerous and an important seetion of Muslims of this country. The 
members of the community are said to be mainly engaged in the biitcliers’ trade 
and its subsidiary undertakings such as the sale of hides, tannery, glue making, gut 
making and blood-dehydrating, while some of them are also engaged in tire sale 
and purchase of cattle and in their distribution over the various areas in the State 
of Bihar as rvell as in the other States of the Union of India. Petitioners Nos. i 
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and 2 are butdxers and meat vendors who, according to the petition, only slaughter 
cattle and not sheep of goats and are called *' Kasais ” in contradistinction to the 
“ Chicks ” who slaughter only sheep and goats. After slaughtering the cattle these 
petitioners sell the hides to tanners or hide merchants who are ako members of their 
community and the intestines are sold to gut merchants. It is said that tliere are 
approximately 500 other Kasais in Patna alone , apart from 2 lacs of other Kasais 
all over- the State of Bihar. The correctness of tliese figures is not admitted by the 
respondent State but we do not doubt that the mnnber of Kasais is considerable. 
Petitioner No. 3 is the o'vvner of a tanning factory and petitioner No. 4' is a gut 
merchant, Avhile petitioner No. 5 is the General Secretary of Bihar State Jamiatul 
Quraish. In Petition No. 83 tliere are 180 petitioners residing at different places 
in the State of Bihar ivho are all Muslims ivhose occupation is that of Kasais of 
cattle dealers or exporters of hides. In Petition No. 84 tliere are 1 70 petitioners all 
residents of Patna District who are also Muslims belonging to the Quraislii com- 
munity and who carry on business as Kasais or dealer of cattle. All the petitioners 
in these three petitions are citizens of India. 

. The Bdl, which was eventually passed as the Bihar Act, was published in the 
Bihar Gazette on April 20, 1953. The scheme of the Bill, as originally drafted, was, 
it is said, to put a total ban only on, the slaughter of cows and calves of cows below 
three years of age. The Bill was sent to a Select Committee and its scope ap- 
pears to have been considerably enlarged, as will be seen presently. The Bill, as 
eventually passed by , the Bihar Legislature, received the assent of the Governor on 
December 8, 1955 and was published in tlie Official Gazette on January ii, 1956. 
Section i of the Act came into force immediately upon suclr publication, but before 
any notification was issued imder sub-section (3) of section i bringing the rest of 
the Act or any part of it into force in the State or any part of it, the present petitions 
.were filed in this Court challenging tlie constitutional validity of tlie Act. On 
applications for an interim order restraining the State of Bihar fi-om issuing a noti- 
fication under section i (3) of the Act bringing the Act into operation having been 
made in these petitions, the respondent State, by and through the learned Solicitor 
General of India, gave an rmdertaking not to issue sucli notification until the dis- 
posal of tiiese petitions and, in the premises, no order was considered necessary to 
be made on those applications. 

Petition No. 103 of 1956 has been filed by two petitioners, who are both Mus- 
lims residing in Uttar Pradesh and carrying on business in that State, the fii-st one 
as a hide merchant and the second as a butcher'. Petitioners in Petition No. 129 
are eight in number all of wdiom are Muslims residing and cariyring on business 
in Uttar Pradesh either as gut merchants or cattle dealers, or Kasais or beef ven- 
dors or bone dealers or hide merchants or cultivators. All the petitioners in tliese 
two applications are citizens of India. By these two petitions the petitioners 
challenge the validity of the Uttar Pradesh Prevention of Cow Slaughter Act, 1955 
(U. P. Act I of 1956), hereinafter referred to as the Uttar Pradesh Act and pray for 
a writ in the nature of mandamus directing the respondent State of Uttar Pradesh 
not to take any steps in pursuance of the Uttar Pradesh Act or to interfere tvith the 
fundamental rights of tire petitioners. 

Petitions Nos. 117 of 1956 ,126 of 1956, 127 of 1956, 128 of 1956, 248 of 1956, 
144 of 1956 and 145 of 1956 have been filed by 6, 95, 541, 58, 37, 976 and 395 
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petitioners respectively, all ofwhom are Muslims belonging to tire Quraishi community 
and are mainly engaged in the butchers’ trade and its subsidiary undertaking such 
as the' supply of hides, tannery, glue-making, gut-making and blood-dehydrating. 
Most of them reside at different places which; at the dates of the filing of these peti- 
tions were parts of the State of Madhya 'Pradesh, ^but which or parts of' whicli 
have, in the course of the recent re-organisation of the States; been transferred to 
and amalgamated with the State of Bombay. In consequbhce of such re-organi- 
sation of the States the State of Bombay has had to be substituted fof the respondent 
State of Madhya Pradesh in the first five petitions and to be added in the sixth peti- 
tion, for a part of the district in 'which the petitioners resided had been so transferred, 
while the State of Madhya Pradesh continues to be the respondent in the' seven tli 
petition. By these petitions the petitioners all'ofwhom are citizens of India, chal- 
lenge the validity of the G.P. and Berar Animal Preservation Act (C.P. 'and Berar 
Act LII of .'1949), as subsequently amended. ' ' " • 

In order to' appreciate the arguments advanceci for and against the constitu- 
tional validity of the three impugned Acts it' will be necessary to refer to the relevant 
provisions of the Constitution 'under or pursuant to which they have* been made. 
Reference na,ust first be made to Article 48 which will be found in Chapter IV of 
the Constitution which enshrines what are called the directive principles of State 
policy. Under Article 37 these directive principles are not enforceable by any Court 
of la^v but are nevertheless fundamental in the governance of the country and arc 
to be applied by the State in making lawsl Article 48 runs thus' : — ' ' ' 

“ 48. Organisation of agriculutre and animal husbandry. — ^The State shall en’d'eayour to organise 
agriculture and animal husbandry on modern and scientific lines and shall, in particular, take steps 
for preserving and improving the bieeds, and prohibiting the slaughter, of cow's 'and calves and 
other milch and draught cattle.” , , 

The principal purpbse of this Article, 'hccording to' learned counsel'for the peti- 
tioners, is to direct the State to endeavour to organise agriculture and animal hus- 
bandry on modern and scientific lines and the rest of the provisions of that Article 
are ancillary to this principal purpose. They Contend that the States are required 
‘to take steps for preserving and improving tlie breeds and for prohibiting the slaughter 
of the animals specified therein only with a view to implement tliat prihcipai pur- 
pose, that is to say, only as parts of the general scheme for organising our agricul- 
-ture and animal husbandry on modem and scientific lines. Learned counsel 
for the petitioners refer to the marginal note to Article- 48 in support of llieir con- 
tention on this part of the case. Th^yalso rely .on entry 15 in List II of the’Seventh 
Schedule to tlie Constitution. That entry reads : . u , 

“ Prcscr\'ation, protection, and improvement of stock and prevention of animal diseases ; 
veterinary training and practice. ” ' , , . , 

There is no separate legislative head for prohibition of slaughter of animals 
and tliat fact, they claim, lends support to their ' conclusion 'that the prohibition 
of tire slaughter of animals specified in die last part of Article 48 is only ancillary' 
to the principal directions for preservation, protection and improvement of stock, 
whiclr is what is meant by organising agriculture and animal husbandry. Learned 
counsel for the respondents and Pairdit Thakurdas Bhargava, who appears as 
Qtriicus cintci 6 .y on die other hand, maintain that the Article contains tlirce distinct 
and .separate directions, each of rvhich should, they urge, be implemented inde- 
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pendently and as a separate charge. It is not necessary for ,us,;on this occasion, 
to express a final opinion on this question. Suffice it to say tliat there is no conflict 
between the different parts of tliis ArticIe and indeed the tt\n last directives for pre- 
serving and improving the breeds and for the prohibition of slaughter of certain 
specified animals represent, as is indicated hy thfe words “ in particular ”, two special 
aspects of tlie preceding general directive for organising apiculture and animal 
husbandry ' on modern and scientific lines. Wffietlier the last two directive are 
ancillary to the first as contended for by learned coimsel for the petitioners or are 
separate and independent items of directives as claimed by counsel on the other side, 
the directive for taking steps for preventing the slaughter of the animals is quite 
explict and positive and contemplate a ban on the slaughter of tlie several categories 
of animals specified therein, namely, cows and calves and otlier cattle tvhich- anstvef 
the description of milch or draught cattle. The protection recommended by, this 
part of the directive is, in our opinion, confined only to cows and calves and to those 
animals whidi are presently of potentially capable of yielding niilk or.of doing tyofk 
as draught cattle but does not, from the very nature of the purpose for which it is 
obviously recommended, extend to cattle which m one time were, milch or draught 
cattle but which have ceased to be such. It is pursuant to these clirective principles 
and in .exercise of the powers conferi'ed by Articles 245 and 246 of the Conk'itutioh 
read with entr^' 15 in tist II of the Seventh Schedule thereto that the 'Legidatures 
of Bihar, Uttar Pradesh and Madhya Pradesh have respectively enacted the , statutes 
which are challenged as imconstitutional. In order properly to .appreciate the 
meaning and scope of the impugned Acts it has to be’ borne in mind that each one 
of those Act is a latv witlx respect to “ preservation, protection and improvement 
of stock ”, aixd their constitutional validity wiU have to be judged in that context 
and against that backgroxmd. Keeping this consideration in viexv, we proceed 
now to examine the relevant provisions of the tliree Acts. 

The title of the Bihar Act is “ An Act to provide for the preservation and.im^ 
provement of certain animals in dxe State of Bilxar”. Sub-section (3) of section i 
provides that that section shall come into force at once and the remaining provi- 
sions of the Act or any of tlxem shall come into force on such date as the State Govern- 
ment may, by notification, appoint and tlxat different dates may be appqmted for 
different provisions and for different areas. Section 2 is the definition section and 
the following definitions are to be noted : 

' “ {a) ‘ Animal ’ means — . , . . • , 


(i) bull, bullock, co^v, heifer, buffalo, calf, sheep, goat and any other ruminating animal; 

, (ii) poultry' ; and 

(iii) elephant, horse, camel, ass, mule, dog, s^vine and such other domesticated animals as. 
may be specified in this behalf by the State Government by notification in the Official Gazette* 

(i) : : ' 

(c) “bull” means an uncastrated male above the age of tliree years belon^g to the species 
of bovine cattle ; 

(d) “bullock” means a castrated male above the age of three years belonging to the species 

specified in clause (c) ; - ' ' ' ^ ' 

(f) “ calf” means a female or a castrated or uncastrate'd male, of the age of three years and' 

below belonging to the spedes specified in danse (c) ; . ■ ' - ' ; ~ 

(/) 

(g) “cow” means a female above the age of three years belonging to the species spedfied in' 

dausc (c) ; ■ ..... 



g8o 


ttlE sbpllEilE dotJlit Journal. 


tVoL. XXI 


Section 3, which .is the principal section for the purposes of the Bihar petitions, 
runs as follows : , 

“ 3. Prohibition of slaughter of com, calf, bull or bullock . — ^Notwithstanding anything contained in 
any law for the time being in force or in any usage or custom to the contrary, no person shall 
slaughter a cow, the calf of a cow, a bull or a bullock ; , 

Provided that the State Government may, by general or special order and sulp'ect to such con- 
ditions as it may think fit to impose, allow the slaughter of any such animal for any medicinal 01 
research purposes." 

Section 4 provides for penalties for contravention or attempted contravention 
or abetment of contravention of any of the provisions of section 3. The remaining 
provisions in the following three chapters are hot material for our present purpose. 
It will be noticed that the words “ bull ”, “ bullock ”, “ calf”, and “ cow ” have 
been defined in clauses (c), (d), (e) and (g) of section 2 as belonging to the species 
of bovine cattle. The expression “ species of bovine cattle ” is wide enough to 
include and does in ordinary parlance include buffaloes, (male, or female adults 
or calves) . Therefore, the corresponding categories of buffaloes, namely, buffalo 
bulls, buffalo bullocks, buffalo calves and she-buffaloes must be taken as included 
in the four defined categories of the species of bovine cattle and as such within the 
prohibition, embodied in section 3 of the Act. It is to be noted, however, that the 
allegation in the petitions and the affidavits in opposition proceed on the assumption 
that buffaloes , (male or female adults or calves) were not within the protection of 
the section and, indeed, when the attention of learned counsel for the petitioners 
Was drawn to the reference to the “ species of bovine cattle ” in each of the four 
definitions', they still made an attempt to support the latter view by suggesting that 
if buffaloes were to be included within the words defined in clauses (c), (d), (e) and 
(g), then there was no necessity for specifying it separately in the definition of 
animal” in clause (a). This argument does not appear to us to be sound at 
all, for, then, on a parity of reasoning it was wholly unnecessary to specify “ heifer ” 
in the definition of “ animal ”. If “ heifer ” is not to be included in the deuaition 
of ‘‘ cow ” because "heifer” is separately enumerated in the definition of "animal” 
then an astounding result’ will follow, namely, that the operative part of section 3 
will not prohibit the slaughter of “heifer” at all — a result which obviously could not 
possibly have been intended. The obvious reason for the enumeration of the 
different categories of animals in the definition of " animal ” must have been to 
provide a word of wide import so that all those sections where the wider word 
“ animal ” is used may apply to the different kinds of animals included within that 
term. If the intention of the Bihar Legislature was to exclude buffaloes (male or 
female adults or calves) from the protection of section 3 then it must be said that 
it has failed to fulfil its intention. 

The U. P. Act is intituled “ an Act to prohibit the slaughter of cow 
and its progeny in Uttar Pradesh ”. The preamble to the Act recites the ex- 
pediency “ to prohibit and prevent the slaughter of cow and its progeny in Uttar 
Pradesh”. Although the U. P. Act has been made under entry 15 in List II 
and presumably pursuant to the directives contained in Article nowhere 
in the Act is there any express reference whatever to the “ preservation, protection 
or improvement of stock ”. Section 2 defines “ beef” as meaning the flesh of cotv 
but docs not include the flesh of cow contained in scaled containers and imported 
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as such in, Uttar Pradesh. Clause (6) is very important, for it, defines “ cow<”’ as 
including a bull, bullbch, heifer, or calf. Section'3, which' is the operative .section 
runsthus : • • - ■ • • •’ ■ ' .i ' - 

“3. No Uvitlistanding any tiling 'contained in any other law for the time being 'in force or any 
usage of custom to die contrary,no person shah slaughter or cause to be slaughtered or ofCer.or cause 
to be offered for.slaughter. any cow in any place in Uttar Pradesh.” 

Two, exceptions, are .made by section 4 in respect of cows suffering, from con- 
tagious or, infectious disease or, which is. subjected to, experimentation in the interest 
of medical or public hea.lth research. Section 5 prohibits the sale or transport ' of 
beef or beef products in any fornv except for medicinal purposes and subject to- the 
provisions , of the exception therein , mentioned. .Section 6, on which counsel for 
the .State relies, provides for the establishment, by the State Government or by any 
local authority wherever so directed by the , State Government, of institutions as 
may be. necessary for taking care of uneconomic coivs. Under .section 7 the. State 
Government, may levy such charges or fees, as may be, prescribed for keeping un- 
economic , cows in the institutions. , Section 8, provides for punishinent for contra- 
vention of the provisions of sections 3, 4 and 5. Section 9 makes the offences, created 
by the Act cognisable, and non-bailable.. Section 10 gives power to the State Govern- 
ment to make rules for the purpose of carrying into effect the provisions of the Act. 
It should be noted that the Uttar Pradesh Act protects the “cow which, according 
to the definition, includes only bulls, bullocks, heifer and calves. There is no re- 
ference to the species of bovine cattle and, therefore, the buffaloes (male or female 
adults or calves) are completely outside the protection of this Act. 

The G. P. and Berar Act of 1949 was originally intituled “ An Act to provide 
for preservation of certain aniihals by controlling the slaughter thereof”, and thp 
preamble recited that it was “ expedient to provide for the preservation of certain 
animals by controlling the slaughter thereof”. “ Animal ” was defined in section 
2 as meaning an animal specified in the Schedule. The Schedule specified the fol- 
lowing categories of animals namely, (i) bulls, (2) bullocks, (3) cows, (4) calves, 
{5) male and female buffaloes and (6) buffalo calves. Section 4 originally prohi- 
bited the slaughter of an “animal” without certificate. There was then no total 
ban on the slaughter of any animal as defined. In 1951, the G. P. and Berai Animal 
Preservation Act, 1949, was amended by the Madhya Pradesh Act(XXIII of 1951). 
By this amending Act the words “ by prohibiting 01 ” were added to the long title 
and the preamble before the word “ controlling ” and a new clause was added to 
section 2 as clause (i) (a) defining “cow ” as including a female calf of a cow an 
sub-section (1) of section 4 was amended so as to read as follows : . - . , . 

“ (i) Nohvitlistandiog anything contained in any otlier law for the" time being in force or 
in any usage to the contrary', no person — , )• 

(a) shall slaughter a cow ; or , . 

ib) shall slaughter any other animal unless he’has obtained in respect of such other animal 'a 
certificate in writing signed by the executive authority and the veterinary officer for the area in 
which the animal is^to be slaughtered that the animal is fit for slaughter.” 

Thus a total ban was imposed on the slaughter of cows and female calf of a.'coW 
and the male calf of a cow, bull, bullock, buffalo (male or female adult or calf) could 
be slaughtered on obtaining a certificate. The Act was further amended in 1956 
by Act X of 1956 substituting for tlie amended definition of “ cow ’’-introduced 
by the amending Act of 1951 as clause (i) (a) of section 2’ of the G.' P. and'Berar 



THE SUPRfeliiE COURT JoUrNAL, 


[VoL. 


982 

Animal Preservation Act, 1949, a new definition of “ cow ” as including a male or 
female calf of a cow, bull, bullock or heifer and a new schedule specifying only (i) 
cows, (2) male and female buffaloes and (3) buffalo calves was substituted for the 
original schedule to the Act. Shortly put the position in Madhya Pi adesh has been 
this: while'under the G.P. and Berar Animal Preservation Act (C.P. ActLIIofig49) 
as it originally stood, the slaughter of all categories of animals mentioned in the 
original schedule were only controlled by the requirement of a certificate from the 
appropriate authority before the actual slaughter, by the amending Act XXIII 
of 1951, a total ban was imposed on the slaughter of “ cows ” which was then de. 
fined as including only a female calf of a cow and the slaughter of all other categories 
of animals coming within the original schedule' was controlled and finally after the 
amending Act X of 1956, there is now a total ban on the slaughter of cows which 
by the new definition includes a male or female calf of a' cow, bull, bullock or heifer 
so that the male and female buffaloes and buffalo calves (male and female) can still 
be slaughtered but on certificate issued by the proper authorities mentioned in the 
Act. The Madhya Pradesh Act (X of 1956), amending the G.P. and Berar Animal 
Preservation Act, 1949, received the assent of the Governor on May 18, 1956. The 
G.P. and Berar Animal Preservation Act, 1949, as amended upto 1956, is hereinafter 
referred to as the Madhya Pradesh Act. 

‘ ' ! 

To sum up, under the Bihar Act there is in the State of Bihar a , total ban on 
slaughter of all categories of animals of the species of bovine cattle. In Uttar 
Pradesh there is, under the U. P. Act, a total ban on the slaughter of cows 
and her progeny which include bulls, bullocks, heifer or calves. The buffaloes 
(male or female adults or calves) are completely outside the protection of tlie Act. In 
the present Madhya Pradesh and the districts which formerly formed part of Madhya 
Pradesh but have since been transferred to the State of Bombay and where the 
Madhya Pradesh law including the Madhya Pradesh Act still applies, there ‘is a 
total ban on the slaughter of cow, male or female calves of a cow, bulls, bullocks, 
or heifers and the slaughter of buffaloes (male or female adults or calves) aic eo i- 
trolled in that their slaughter is permitted under certificate granted by the pioper 
authorities mentioned in the Act. No exception has been made in any of these 
three Acts permitting slaughter of cattle even for bona fide religious purposes such 
as has been made, say, in the Bombay Animal Preservation Act, 1 948 (Bombay Act 
LXXXI of 1948). 

As already stated the petitioners, who are citizens of India, and Muslims by 
religion, mostly belong to the Quraishi community and are generally engaged in 
the butchers’ trade and its subsidiary undertakings such as supply of hides, tannery, 
glue making, gut making and blood de-hydratmg. Those, who carry on the 
butchers’ trade, are mostly Kasais who, the petitioners say, kill only cattle but not 
sheep or goat which are slaughtered by other persons known as Ghicks. Learned 
counsel appearing for the petitioners challenge the constitutional validity of the 
Acts respectively applicable to them on three grounds, namely, that they offend the 
fundamental rights guaranteed to them by Articles 14, 19 (i) [g) and 25. Learned 
counsel appearing for the respondent States, of course, seek to support their res- 
pective enactments by controverting tlie reasons advanced by learned counsel for 
the petitioners. Bharat Go-Sevak Samaj, All-India Anti-Cow-Slaughtcr Move- 
ment Committee, Sarvadeshik Arya Pratinidhi Sabha and M. P. Goiakshan Sangh 


9^3 


^ 95 ^!! ' ■ ' QUARESHI V. STATE OF BIHAR- {DaS^ C. J.). 

put in j 5 etitions for leave to' intervene in these proceedings.' Under Order 41, 
rule' 2 of the Supreme Court Rules intervention is permitted only to the Attorney- 
General ‘of India or the Advocates-General for the States. There is 'no other ex- 
< press provision for permitting a third party to intervene in the proceedings' before 
this Court. In practice, however, this Court, in 'exferci'sei of its' inherent' powers, 
allotVs a third party to intervene when such third party is a party to sonie proceedings 
in this Court or in the High Coiirts where the same or similar questions are in issue, 
for, the decision of this. Court will conclude the case of that party. , In the present 
cas^ however,' the petitioners for intervention are not parties to any proceedings 
and we did not think it right to permit them formally to intervene in these pro- 
ceedings ; but in view of the importance of the' questions • involved in these pro- 
ceedings We have heard Pandit Thakurdas Bhargava, who was instructed • by one 
of these petitioners for intervention, as amicus curiae. ,We are! deeply indebted' to' all 
learned counsel appearing for the -parties and. to Pandit Thakurdas Bhargava for 
the valuable assistance they. -have' given us. '• 

' Before we actually take up and deal with the alleged infraction of the 'peti- 
tioners’ fundamental rights, it is necessary to dispose of a preliminary question raised 
‘by'^an^it Thakurdas Bhargava. It will be recalled that the impugned Acts were 
made by-the States in discharge of the obligation laid on them by Article 48 to 
endeavour to . organise agriculture , and animal husbandry and . in i the particular 
•to take steps for preserving and improving the breeds and prohibiting the slaughter 
of certain spetiified animals. These directive principles, it is true; are not enforce- 
able by any Court of law but nevertheless they are fundamental in the governance 
of, the country and it is the duty of the State to give effect to them., These laws 
having thus been made in discharge of that fundamental obligation imposed on 
the. State, the fundamental rights conferred on the citizens and others, by Chapter 
IH of the Constitution must be regarded as subordinate to. these laws., The 
directiye principles, says learned counsel, are equally,, if not ,more, ■ fundamental 
jUnd must prevail. We are unable to accept this argument as sound. Article. 13 (2) 
expressly says that the State shall not make any law which takes away .or abridges 
the rights conferred by Chapter III of our Constitution which enshrinesi the funda- 
, mental rights. ,The directive principles cannot override this categorical, restriction 
imposed on .the, legislative power of the State. A harmonious interpretation has 
to be, placed ppon the Constitution and so interpreted it means that the State should 
certainly impleinent the directive principles but it must do so in such a, way that its 
laws. do, not take away or abridge the fundamental, rights, for otherwise the pro- 
tecting provisions of Chapter III will be “ a mere rope of sand”. As this Court 
has said in the Slate of Madras ,v. Smt. Champakam Dorairajqn}, The 'directive prin,- 
ciples of State policy have to conform to and run as subsidiary to the Chapter on 
Fundarnental Rights.”. ^ , 

,,i Coming. now to the arguments as- to the violation of the. petitioners’ , fim'da- 
mental rights; it will be convenient , to take up first the coiiiplaint . founded-, , on 
Article 25 (i). .That Article runs as follows: • , • 

“Subject to public order, -morality and health and to the other provisions of-this Part, all persons 
are equally .entitled to freedom of conscience and the, right freely to profess, prac&e and propagate 
religion.” 

j. ' 1951 S.G.R, 525, 531; (1951) S.G.J. 313 '• (1951) t'M.L.J. 6ai. 



THE SUPREME COURT JOURNAL, 


[VoL. XX 


.984 

. • After referring to the provisions of clause (2) which lays down certain exceptions 
which are not material for our present pui’pose this Court hasj in Ratilal Panachand 
Gandhi v. The State of Bombay^, explained the meaning and scope of this Article thus; 
,1 “ Thus, subject to the restrictions whicli this Article imposes, every person has a fundamental 

.right under our, Constitution not merely to entertain such religious belief as may be approved offax 
his judgment or conscience but to exihibit his belief and ideas in such overt acts as are enjoined or 
sanctioned by his religion and further to propagate his religious views for the edification of others' 
It'is immaterial also whether the propagation is made by a person in his individual capacity or on 
behalf of any church or institution. The free exercise of religion by which is meant the performance 
of oiiuvard acts in pursuance of religious belief, is, as stated above, subject to State regulation imposed 
to secure order, public health and morals of the people.” 

What then, we inquire, , are the. materials placed before us to substantiate the 
claim that the. sacrifice of a cow is enjoined or sanctioned by Islam? The materials 
before us are extremely meagre and it is surprising that on a matter of this des- 
cription the allegations' in the petition should be so vague. In the Bihar Petition 
No. 58 of 1956 are set out the following bald allegations : ' > 

“ That the petitioners further respectfully submit that the said impugned section also violate) 
the fhndamental rights of the petitioners guaranteed under Article 25 of the Constitution inasmuch 
as on the occasion of their Bakr Id Day, it is the religious practice of the petitioners’ community to 
sacrifice a cow on the said occasion. The poor members of the community usually sacrifice one cow 
for every 7 members whereas it would require one sheep or one goat for each member which would 
entail considerably more expense. As a result of the total ban imposed by the impugned section 
the petitioners would not even be allowed to make the said sacrifice which is a practice and custom in 
their religion, enjoined upon them by the Jloly Quran, and practised by all Muslims , from time 
immemorial and recognised as such in India.” 

The allegations in the other petitions are similar. These are met by an equally 
bald denial in paragraph 21 of the affidavit in opposition. No affidavit has been 
filed by any person specially competent to expound the relevant tenets of Islam. 
No reference is made in the petition to any particular Surah of the Holy Quran 
'which, in terms, requires the sacrifice of a cow. All that was placed before us during 
the argument were Surah XXII, verses 28 and 33, and Surah GVIII. What 
the Holy book enjoins is that people should pray unto the Lord and make sacrifice. 
'We have no affidavit before us by any Maulaha explaining the implications ' of 
those verses or throwing any light on this problem. We, however, find it'Iaid down in 
Hamilton’s translation of Hedaya Book XLIII at page 592 that it is the duty of every 
free Mussulman, arrived at the age of maturity, to offer a sacrifice on' the Yd Kirban, 
or festival of the sacrifice, provided he be then possessed of Nisab and be not a travel- 
ler. The sacrifice established for one person is a goat and that for seven a' cow or a 
-camel. It is therefore, optional for a Muslim to sacrifice a goat for one' person ora 
"cow or axamel for seven persons. It does not appear to be obligatory that a person 
must sacrifice a cow. The very fact of an option seems to run counter to the notion of 
an obligatory duty. It is, however, pointed out that a person with six other niembei's 
•of his family may afford to sacrifice a cow but may not be able to afford to sacrifice 
seven goats. ' So there may be an economic compulsion although there is no re- 
ligious compulsion. It is also pointed out that from time immemorial the Indian 
Mussalmans have been sacrificing cows and this practice, if not enjoined, is cer- 
tainly sanctioned by their religion and it amounts to their practice of religion pro- 


j . 195,^ S.e.R. 1055, 1062-J063: (1954) s.G.J. 480: (1954) I M.L.T. 718, 
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tected by Article 25. While the petitioners claim that the sacrifice of a cow is essential, 
the State denies the obligatory nature of the ' religious ' ‘ practice. The fact,' 
emphasised by the respondents, ■ cannot ' be disputed, namely, that many Mussal-' 
mans do not sacrifice a cow on the Bakr Id ' Day,. It is part of the known history of 
India that the Moghul ' Emperor Babar saw the wisdom of prohibiting the slaughter 
of cows as and by way of religious sacrifice and directed his son Humayiin 'to follow 
this' example. Similarly Emperors Akbar‘ 'Jehangir, and' Ahmad Shah, it is said,' 
prdhibited cow slaughter. Nawab Hyder Ali of Mysore made cow slaughterman 
offence punishable with the' cutting o'f the hands of the offenders. Three of ihc 
members of the Gosamvardhan Enquiry Committee set up. by the Uttar Pradesh' 
Government in 1953 were Muslims and concurred in- the unanimous recom-' 
mehdation' for total ban on' slaughter of cows'. ‘ We ' have, however,' no material’ 
on the record' before us which will enable us to say, in the face of the foregoing facts, 
that the sacrifice of a cow on that day is an obligatory overt act for a Mussulman 
to exhibit his religious belief and idea. ’ In the' prerhises, it is not possible for us to 

’ I' ' ' ^ , , « " ») ' • i i > 

uphold this claim .of the petitioners. 

The next coihplaint is against the denial of the. equal protection of the law. 
It is thus formulated: The petitioners are Muslims by religion and butchers (Kasais): 
by occupation and they carry on the trade of selling beef. The impugned Acts pre- 
judically. affects only the Muslim Kasais who kill cattle but not others who kill goats - 
and sheep and who sell goats’ meat and mutton. It is, therefore, clear, that only 
the Muslim Kasais, who slaughter only cattle but not sheep or goats, have been 
singled- out for hostile and discriminatory treatment. Their further grievance is .that 
the’ U.P. Act, makes a distinction even between butchers who kill cattle and butch- 
ers who kill buffaloes and the Madhya Pradesh Act also makes a like discrimination , 
in. that slaughter of buffaloes is permitted, although under certificate, while slaughter 
of cows, .bulls, bullocks and calves are totally prohibited. In the premises the, peti- 
tioners contend that the law which permits such discrimination must be struck down , 
as violative of the salutory provisions of Article 14 . of the Constitution. , . . 

i The meaning, scope and effect of Article 1 4, which is the equal protection clause 
in our Constitution, has been explained by this Court in a series of decisioiis in 
cases beginning with Chiranjitlal Chowdhiiry v. The Union of India^, and ending with 
the recent case of Ramakrishna Dalmia v. Union of India-. It is now well established 
that while Article 14 forbids class legislation it does not forbid reasonable classifica- 
tion for the purposes of legislation and that in order to pass the' test of permissible 
classification two conditions must be fulfilled, namely, (i) the classification must be 
founded on an intelligible differentia which distinguishes persons or things that' are 
grouped together from others left out of the group and («‘)such differentia must have 
a rational relation to the object sought to be achieved by the statute in question. 
The classification, it has been held, may be founded on different bases, namely, geo- 
graphical, or according to objects or occupations or the like and wliat is necessaiy 
is that there must be a nexus between the basis of classification and the object of the 
Act under consideration. The pronouncements of this Court further establish, 


I. (1950) S.C.R. 86g : (lo^i) S.G.J. ag. decided oh March a8, 1958.' 
a. C. As. Nos. 455-457 and 657-658 of 1957, 



[VoL. XXI 


986, ' <■ l-HE SUPREME COURT JOURNAL., 

amongst other things, that there is always a presumption in favour of the constitu- 
tionality of an enactment and that the burden is upon him, who attacks it, to show 
that .there has been a' clear violation of the constitutional principles. The 
Courts, it is, accepted, 'must presume.that the Legislature, understands and correctly 
appreciates the needs of its own people, that, its laws are directed to problems made 
rnanifestjby experienee and that its discriminations are based on adequate grounds. 
It must be borne in. mind that the Legislature is free to recognise degrees of harm and 
may. confine its restrictions to those, cases where the need is deemed to be the clearest 
and finally, that in order to sustain the presumption of constitutionality the Court 
may, take into consideration matters, of common , knowledge, matters of common 
report, , the history of the times and may assume every state of facts which can be 
conceived . existing at the time , of legislation. , We, therefore, proceed to examine 
the impugned Acts in the light of the principles thus enunciated by this Court., 

The impugned Acts, it may be recalled, have, been made by the States in dis- 
charge of the obligations imposed on them by Article 48. In order to implement 
the directive principles the respective Legislatures enacted the impugned Acts in 
exercise'of'the powers conferred on them by Article. 246 read with entry 15 in List 
II of the Seventh Schedule. It is, therefore, quite clear that the objects sought to 
be achieved by' the Impugned Acts are the preservation, protection and improve- 
ment of livestocks."' ■ Cows; bulls, bullocks and' calves of cows are no doubt the most 
important cattle for - the agricultural econo'my. of this country. < Feihale buffaloes 
yield 'a large quantity of milk and' are, therefore, well-looked after and do not need aS' 
much protection as'cows yieldihg a small quantity of milk require. As draught' cattle 
male' buffaloes ’are not half as' useful as bullocks. Sheep, and goat give very little 
milk' compared' to the cows and the female buffaloes and have practically no. utility 
as draught "animals. These • different categories of animals being susceptible of 
classification into separate groups bii’ the basis of their usefulness to society^ the but- 
chers 'tvho kill each category niay aiso' be placed in distinct classes according to the 
effect produced "oh' society' by' the' carrying on of their respective occupations; 
Indeed the bqtchers, who kill cattle, according to the allegations of the petitioners 
themselves,, in their respective petitiphs, form a well-defined class based on their 
occupation., .That classification is based on an intelligible differentia which places 
them in a well-defined class and distinguishes them from those who kill goats and 
sheep^ and this differentia has a close^ connection with the object sought to be 
achieved by the, impugned Act, namely, the preservation, protection and improve- 
ment of our livestock. The attainment of these objectives may well necessitate 
that the slaughterers of cattle should be dealt with, more stringently than the slaugh- 
terers of, say, goats and sheep. The impugned Acts, therefore, have adopted a classifi- 
cation on sound and intelligible basis and can quite clearly stand the test laid down 
in the decisions of this Court. Whatever objections there may he against the validity, 
of the impugned. Acts the denial of equal protection of the laws does ‘hot, prima facie, 
appear to>us to be one of them. In any case, bearing in mind the presumption of 
cons.titutionality attaching 'to all enactments founded on the recognition by the Court 
of the fact that the legislature correctly appreciates the needs of its own people there 
appears to be no escape from the conclusion that the petitioners have not discharged 
the onus that was. on them and the challenge under . Article 14 cannot, therefore, 
prevail, - , . - ■ , , 
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Learned counsel for the petitioners then take their final stand on Article 19(1) 
{g) . Immediately learned' counsel for the respondents counter the charge by saying 
that Article ig (i) (g) can hit only the law which purports to directly violate its 
provisions. The impugned ActSj we are reminded, have been made in implementa- 
tion of the directive principles laid down in Article 48 and are laws with respect to 
matters set forth in entry 15 of List II and it is emphasised that the, sole purpose of 
these enactments is to secure the preservation, protection and improvement of stock 
and that its real aim is not, to take away or abridge the rights guaranteed by Article 
ig (i) (g). If at all, these enactments may only indirectly and incidentally affect 
those rights but that .circumstance cannot , alter their real nature and purpose. 
Reliance is placed in, support of .this contention on the , following observations of 
, in A: K. Gopalany.^'^e.State^.' , , ■ 

If there is a legislation directly attempting to control a citizen’s freedom of speech or expression* 
or ,his right to assemble peaceably and without arms, etc., the question whether that legislation is 
saved by the relevant saving clause of Article xg will arise. If, horvever, the legislation is not directly 
in respect of aiiy of these subjects, but as a result of the operation of other legislation, for'instance, 
for punitive or preveiitive detention, his right under any of these sub-clauses is abridged,’ the ques- 
tion of the application of Articlfe tg does not arise. The true approach is only to consider the direct- 
ness of the legislation . and not what tvill be, the result of the detention otherwise valid, on the mode of 
the detenue’s .life.’’ , , • . ; . 

This .part of the argument advanced on behalf of the respondents is further sought 
to be reinforced by the fact that tlie above observations of Kania, G.J.j had subse- 
quently been, adopted by this. Court in Ram Singh v. The State of Delhi?. Those 
observations of Kania, G.J., should, in our opinion, be read in the context of the facts 
of those cases. It should be remembered that both these cases arose out of orders 
made, under the .Preventive Detention Act, 1950.,, Article 22, which is to be found 
in Chapter HI of the Constitution, recognises the necessity for preventive detention, 
however odious it may be. The purpose of the Act under which the detention orders 
had been made in those cases, was to prevent the persons concerned from acting in any 
manner prejudicial to one or other of the three important matters specified therein. 
The effect of the execution of the orders was to deprive those persons of their liberty 
according tg procedure established by law. Preventive detention, like punitive deten- 
tion, having taken away the personal liberty, of those persons they could not claim the 
rights under Article ig (i) {a) to (r) and (g) for those were the rights of free men. 
It was, therefore, considered, that the primary and direct object of the Preventive 
Detention Act, 1950, being, inter alia, to secure the security of the State and mainte- 
nance of law and order, its impact on the fundamental rights was indirect and, there- 
fore, the Act could not be challenged for breach of the fundamental rights under 
Article 19 (i). The position in the cases now before us is quite different. The last 
part of the directive principles 'embodied in Article 48 requires the State to take 
steps for prohibiting the slaughter of the specified animals and this directive can only 
be carried out by prohibiting the petitioners and other butchers (Kasais) fi'oin 
slaughtering them. ‘ There can be no mistake about the directness of these legisla- 
tions rij-a-r£r the petitioners and other' butchers and the effect of these legislations 
on their rights is direct and' instantaneous as 'soon as they are brought into force. 
The title of the U.P. Act does not even attempt to conceal the directness of its im- 

■ ■ - ' ' ^ ^ - I ' 

I. (1950) S.C.J. 174; (1950) 2M.L.J. 42; ■ ■ 'z.' (1931) S.GJ, 374 : (1931) S,C.R.' 451, 
(1950) S.C.R. 88, 101. ■ . , 456^457, 

S cj— 127 
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pact on the butcheis of Uttar Pradesh. The aigument of learned counsel for the 
respondents on this point cannot be accepted and the question of the alleged viola- 
tion of Article 19 (i) (g) has to be dealt with on merits. 

The complaint of the petitioners under Article 19 (i) (g) is that the impugned 
Acts, if enforced, will compel them at once to close down their business and will, in 
effect, amount to a complete denial of their right to carry on their occupation, trade 
or business in spite of the mandatory provisions of Article 19 (i) (g). The objection 
is elaborated thus : The livelihood of a butcher of cattle depends on the existence of 
many factors. First he has to purchase the cattle which he will slaughter. The 
statistics will show that a large number of cattle are 'slaughtered for food every year. 
According to Table II on page 24 of the Report on the Markbting of Cattle in India 
18,93,000 heads of cattle and 6,og,ooo buffaloes were slaughtered in the year 1948. 
Taking that 7 goats are the equivalent in flesh of licow or buffalo these butchers who 
slaughter 25,02,000 bovine cattle will have to find 7 times that number of goats or 
sheep, that is to say, they will have to have 1,75,14,000 extra goats and sheep per 
year. This it is said, is not available in India. Then the butchers will have to 
find buyers for this enormous quantity of goats’ meat or mutton the price of which, 
according to the figures given at page 12 of the Expert Committee’s Report, is very 
much higher than that of beef. Poorer people may afford to buy beef occasionally 
but goats’ meat or mutton will be beyond their reach and consequently there will not 
be a market for sale of the meat of so many goats and sheep and the butchers will 
have to reduce the number of goats and sheep 'for purposes of slaughter and that 
will reduce their income to a negligible figure. Further, what will they do with the 
skins of so many goats, and sheep ? They will not have ready sale in the market as 
hides of cows and buffaloes have, for the latter are used in the manufacture of boots, 
shoes, suit cases, belts and other leather goods while the skins of goats and sheep will be 
useless for such purpose. The same considerations will apply to the guts. There is, 
therefore, no escape, say learned coimsel for the petitioners from the inevitable 
conclusion that a total ban on the slaughter of all animals belonging to the species 
of bovine cattle will bring about a total prohibition of the business and occupation 
of the butchers (Kasais) . Clause (6) of Article i g, no doubt, protects the operation 
of the existing laws in so far as they impose and do not prevent the State from making 
any law imposing, in the interest of the general public, reasonable restrictions on the 
exercise of the right conferred by Article 1 9 (i ) (g) . But restrictions, they say, cannot 
extend to total prohibition and reference is made to the observations to be found in 
some of the decisions of this Court. The contention is that the State may regulate 
but cannot annihilate a business which a citizen has a right to carry on. 

The rival contention is thus formulated : The dictionary meaning of the word 
“butcher” is “slaughterer of animals for food, dealer in meat ”. It is one, of the 
three well-known occupations included in the homely phrase, “the butcher, the 
baker, the candlestick maker”. The expression “butcher”, as popularly understood 
now, has no reference to any particular animal. The term is now applicable to 
any person who slaughters any animal for food. Taken in this larger sense, the facts 
alleged in the petitions do not, according to learned counsel for the 'respondents, 
indicate that any of the impugned Acts has the effect of completely stopping the 
petitioners’ businesses. They seek to illustrate their point thus : Take the case of 
piece-goods merchants. Some may deal in country made piece-goods and others 
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may import and sell piece-goods manufactured, say, in England or Japan. Some 
may deal in. dhotis and saris and others may confine their activities to the purchase 
and ■ sale iof long cloth or other varieties of piece-goods. They are, . however, all 
piece-goods merchants. Suppose in the interest of our indigenous textile industry 
and -to protect the best interests of the general public it becomes necessary to stop 
the import of foreign cloth altogether. Such stoppage will not prevent any cloth 
merchant from carrying on his 'trade dr business as cloth merchant, for he. can still 
deal in' cloth and piece-goods manufactured in 'India; Will any piece-goods mer- 
chant^ whose business was only to import foreign piece-goods for sale in India, be 
heard to coinplaih that the stoppage of import of foreign cloth has completely pre- 
vented'him from carrying on buisness as a piece-goods merchant and therefore, such 
•stoppage of' import of foreign cloth being more than a-mere restriction violates his 
fundamental right under ’Article 19 ('i)’(g)? Where, they ask, will the argument 
lead us ?' Suppose that the import of one particular variety of piece-goods, say saris, 
is stopped but import of dhotis and all other varieties of piece-goods are allowed. 
■'On a reasoning 'at par'with that urgedin the'last case should not a dealer who im" 
ports only that variety of piece-goods the import of which has been stopped be' enti- 
tled to' say that his business has been completely stopped ? Suppose the State in the 
interest of Khadi and cottage industries impdses a ban on the manufacture or sale 
of cloth of a' very fine count, will a merchant who deals only in fine cloth be entitled 
to say, ’that as he deals only in fine cloth, the ban has completely prohibited the 
carrying on of his business ? The truth of the matter, they submit, is that the ban 
on the irhport of foreign cloth or on the manufacture of cloth of very fine count is 
only a restriction imposed on the piece-goods business, for the ban affects one or 
mor.ei 'of the segments of -that business but leaves the other segments untouched. 
There is, therefore, only some restriction imposed on piece-goods merchants in that 
they cannot deal in certain kinds of piece-goods, but they are not wholly prevented 
from carying on piece-goods business.- The position, they say, is the same in the 
case of butchers (Kasais). The butchers’ business, they point out, has several 
segments and a ban on one segment may be complete prohibition of the activities 
of that segment, for restriction is complete as far as it extends, but in the larger con- 
text of the butchers’ business such a ban, they submit, operates only as a restriction. 
Far less, it is said, can a dealer in hides, complain that the ban imposed on the slaugh- 
ter of cattle and buffaloes prevent him from carrying on his business as a hide mer- 
chant, for he can 'still carry on his business in fallen hides. Indeed the statistics 
collected in the Report of Marketing of Hides in India, second edition, page 9, 
show that the percentage of fallen hides to the total cattle population is 8. 8 whereas the 
.percentage of slaughtered hides to the total cattle population is 1.4. The same 
argument has been advanced regarding gut merchants and other dealers in subsi- 
diary things.' ' • • ■ 

• ' * It is not necessary for us to dilate upon or to express any opinion on the rival 
contentions as abstract propositions. ' The matter has to be dealt with objectively. 
What do the Acts actually provide ? In Uttar Pradesh the petitioners can freely 
slaughter buffaloes (male or female adults or calves) and sell their meat for food. 
It is also open to them to slaughter goats and sheep and sell the meat. Therefore, 
so far as the butchers of Uttar , Pradesh are concerned, there is obviously no total 
prohibition of their occupation but only some restrictions have been imposed on them 
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in respect of one part of their occupation, namely, the slaughter of cows, bulls, bullocks 
and calves of cows. In Madhya Pradesh the Act, it is true, totally forbids the slaughter 
of cows including bulls, bullocks and cows but permits the .slaughter of buffaloes 
(male or female adults or calves) under certain conditions. Therefore, in Madhya 
Pradesh also there is no law totally prohibiting the carrying on of the business of ^ 
butcher. In Bihar there is, no doubt, a total ban against the slaughter of all animals 
belonging to the species of bovine cattle which includes buffaloes (male or female 
adults or calves) but it is still possible for the butchers of Bihar to slaughter goats^and 
sheep and sell goats’ meat and mutton for food. As will be .seen hereafter the total- 
ban on the slaughter of bulls, bullocks, buffaloes (male or female, adults or calves) 
irrespective of their age or usefulness is, in our view, not a reasonable restriction im- 
posed on the butchers (Kasais) in the interest of' the, general public and that being, 
therefore, void, no question can arise, even in Bihar, of any total .prohibition of the 
rights of butchers to carry on their occupation or business. Tn this view of the 
matter we need express no final opinion on the vexed question, as to whether restric- 
tions permissible under clause (6) of Article 19 may extend, to total .prohibition. 
That question was left open by this Court in Sagkir Ahmed v. , The State of Uttar Pradesh ^ 
and in The State of Bombay v. R. M. D. Chamarbaugwala^, and 'in the view we have 
taken on the facts and construction of tl;ie several Acts under consideration, does not 
call for an answer in disposing of these petitions. The question that calls, for an 
answer from us is whether these restrictions are reasonable in, the interests of the 
general public. , . . . 

Clause (6) of Article 19 protects a law which imposes in the interest of the general 
public reasonable restrictions on the exercise of the right 'conferred by sub-clause {g) 
of clause (i ) of Article 1 9. Quite obviously it is left to. the Court, in case of dispute, 
to determine the reasonableness of the restrictions imposed by the law.' In deter- 
mining that question the Court, we conceive, cannot proceed on a general notion of 
what is reasonable in the abstract or even on a conside'ration of what is reasonable 
from the point of view of the person or persons on whom the restrictions are imposed. 
The right conferred by sub-clause (g) is expressed in general language and if there 
had been no qualifying provision like clause (6), the right so conferred would have 
been an absolute one. To the person who has this right any restriction will be 
irksome and may well be regarded by him as unreasonable. But the question cannot 
be decided on that basis. What the , Court has to do is to consider whether the restric- 
tions, imposed are reasonable in ,the interests of the general public. In the State of 
Madras v. V. G. Row^, this. Court hasTaid down the test of reasonablenessi in' the 
following terms: 

“It is important in this context to bear in mind that the test of reasonableness, wherever prescribed, 
should be applied to each individual statute impugned, and no abstract standard,, or generial pattern, 
of reasonableness can be laid down as applicable to all cases. The nature of the right alleged to have 
been infringed, the underlying purpose of the restrictions imposed, the extent and urgency of the evil 
sought to be remedied thereby, the disproportion of the imposition, the prevailing conditions at the 
time, should all enter into the judicial ‘verdict. In evaluating such elusive factors and forpiing tlieir 
own conception of what is reasonable, in all the circumstances of a given case, it is inevitable tliat the 

1. («954) S.G.J. 819: (1955) 1 S.e.R. *' M.L.J. (Crl.) 558:'A.I.R. 1957 S.C. 699 at 721- 

707, 724. ,3.. (1952) S.G.J. 253 :'(i952) 2 M.LJ. i35 t 

2. (5957) S.G.J. 607 : (1957) 2 Jtt.L.J, ('1952') S.G.R. 597, Go'7. ' ' 

S.G.) 87 : (1957) An.W.R. (S.G.) 87 ; (1957) ' > ' • ' ■ 
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Social philosopliy and the scale of values of the Judges participating in the decision should play an 
important part, and the limit to their interference svitli legislatiw judgment in such cases can only 
be dictated by their sense of reasonability’ and self-restraint and the sobering reflection that tlic Consti- 
tution is meant not only for people of their tray of thinking but for all, and that the majority of the 
elected representatives of the people have, in authorising the imposition of the restrictions, considered 
them to be reasonable.” 

These observations have been adopted by this Court m later cases, e.g.. The State 
of TTerf Bengal v. Subodh Gopal Bose^, and Ebrahim Vazir Mqvat v. The State of Bombay-, 
In this connection it will also be well to remember the obseivation of Mahajan, J., 
in The State of Bihar v. Maharajadhhaj Sir Kameshwar Singh of Dharbangha^, namely, 
that “the legislature is the best Judge of what is good for the commtmity, by tvhose 

suffrage it comes into existence ” This should be the proper approach for the 

Court but the ultimate responsibility for determining tlie \^idity of tlie law must 
rest with the Court and the Court must not shirk that solemn duty cast on it by the 
Constitution. We have, dierefore, to approach the problem noiv before us in tlie 
light of the principles laid dotsm by this Court. 

' ' Tlie avmved object of each of the impugned Acts is to ensure the preservation, 
protection, and improvement of tlie cow and her progeny. This solicitude arises out 
of the appreciation of the usefulness of cattle in a predominantly agricultural society. 
Early Aryans recognised its importance as one of the most indispensable adjunett 
of agriculture. It would appear that in' Vedic times animal flesh formed the staple 
food of the people. This is attributable to the fact that the climate in tliat distant 
pg^t w^ extremely cold and the Vedic Aryans had been a pastoral people before they 
settled dotvn as agriculturists. In Rg. Vedic times goats, sheep, cows, buffaloes and 
even horses tvere slaughtered for food and for religious sacrifice and their flesh used 
to be offered to the Gods. Agni is called the “eater of ox or cow” in Rg. Veda 
(Vlir. 43, II)‘. The slaying of a great ox (Mahpksa) or a "great Goat” (Afahaja) 
for tlie entertainment of a distinguished guest has been enjoined in the Satapatlia 
Brahmana (III. 4. 1-2). Yagnavalkya also expresses a similar view (A'aj. 1.109.). 
An interesting account of those early days will be found in Rg. Vedic Culture by 
Dr. A. C. Das, Chapter 5, pages 203-205 and in the History of Dharmasastras (Vol. 
II, Part II) by P.V. Kane at pages 772-773. Though tlie custom of slaughtering of 
coVvs arid bulls prevailed during the vedic period, nevertheless, even hi die Rg. 
Vedic times there seems to have g^o^vn up a revulsion of feeling against the cus- 
tom. The coiv gradually came to acquire a special sanctity and ivas called ‘Aghnya, 
(not to be slain). There ivas a school of thinkers amongst the Rsis, ivho set their 
face against the custom of killing such useful animals as the cow and the bull. High 
praise was bestowed on the cow as will appear from the following verses from Rg. 
Veda, Book VI, H^rnm XXVTII (Cows) attributed to the audiorship of Sage Bhara- 
dvaja ; ’ ' ’ 

‘‘i'. The kine have come and brought good fortune; let them rest in the cow-pen and be happy 
near us. • .1 , , . 

, Here let them stay prolific, many coloured, and yield through many moms their Tnill- for Indra, 

6. O cow, ye fatten e’en the worn and wasted, and make the \mlo\-ely beautiful to look on. 

Prosper my house, ye wth auspicious rioces, your powr is glorified in our assemblies. 

7. Crop goodly pasturages and be prolific; drink pure stseet ss-ater at good drinking places 

r ^ — — ^ _ 

1. {1954.) S.C.J. 127 : (1954) S.e.R. 587, 3. (1952) S.C.J. 354, 427, 446 : (1952) 

627- ■ SC.R. 8S9, 941. 

2. (1954) S.aR.. 933, 949-930. 
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Never be tliief or sinful man your master, and may the dart of Rudra still avoid you.” 
Translation by Ralph Griffith. 

Verse 29 of Hymn i in Book X of Atharva Veda forbids cow slaughter in the 
following words : 1 

“ 29. The slaughter of an innocent, O Kritya, is an awful deed, Slay not cow, horse, or man 
of ours I 

Hymn 10 in the same Book is a rapturous glorification of the' cow / 

“ 30. The cow is Heaven, the cow is Earth, the cow is Vishnu, Lord of life, ' 

The Sadhyas and the Vasus have drunk the outpourings of the cow. 

34. Both Gods and moital men depend foi the life and being on the cow. 

She hath become this universe; all that the sun surveys is she”. 


P. V. Kane argues that in the times of the Rg. Veda only 
barren cows, if at all, were killed for sacrifice or rheat ' and cows yield- 
ing milk were held to be not bt for being killed. It is only in' this way, 
according to him, that one can explain and reconcile the apparent conflict 
between the custom of killing cows for food and the high praise bestowed on 
the Cow in Rg. Vedic times. It would appear that the protest raised against the 
slaughter of cows greatly increased involume till the custom was totally abolished in 
a later age. The change of climate perhaps also make the use of beef as food un- 
necessary and even injurious to health. Gradually cows became indicative of the 
wealth of the owner. The Neolithic Aryans not having been acquainted with metals, 
there were no coins in current use in the earlier stages of their civilisation, but as they 
were eminently a pastoral people almost every family possessed a sufficient number 
of cattle and some of them exchanged them for the necessaries of their lifd. The 
value of cattle (Pasu) was, therefore, very great with the early Rg. Vedic Aryans, 
The ancient Romans also used the word pecus or pccu (pasu) in the sense ofwealtli or 
money. The English words, “pecuniary” and “impecunious” are derived from the 
Latin root pecus or pecu, originally meaning cattle. The possession of cattle in those 
days denoted wealth and a man was considered rich or poor according to the large 
or small number of cattle that he owned. In the Ramayana King Janaka’s wealth 
was described by reference to tlie large number of herds that he owned. It appears 
that the cow was gradually raised to the status of divinity, Kautilya’s Arthasastra 
has a special chapter (Ch. XXIX) dealing with the “ superintendent of cows” 
and the duties of the owner of cows are also referred to in Chapter XI of Hindu 
Law in its sources by Ganga Nath Jha. There can be no gainsaying the fact that the 
Hindus in general hold the cow in great reverence and the idea of the slaughter 
of cows for food is repugnant to their notions and this sentiment has in the past even 
led to communal riots. It is also a fact that after the recent partition of the 
country this agitation against the slaughter of cows has been further intensified. 
\VhiIe we agree that the constitutional question before us cannot be decided on 
grounds of mere sentiment, however passionate it may be, we, nevertheless, think 
that it has to be taken into consideration, though only as one of many elements, in 
arriving at a judicial verdict as to the reasonableness of the restrictions. 


Cattle in India, it is said, has a treble role to play, namely: (i) to produce milk 
for food, (ii) bulls for draught and (iii) manuic for agticultuic. It is necessary to 
advert to the agrumcnls advanced under each head. According to the 1951 census 
tbf'r/' Wf-rr i k fio no nnn lieads of r.-lttle and yt nn nn non nP nunXln*... o tnfnl 


993 



of 19,60,00^000 or roughly 20,00,00,006 of animals belonging to’ the species of bovine 
cattle. In India there are 123 heads of cattle including buffaloes per square mile 
and 43 heads to every 100 persons. ■ Out of the total cattle' population' of 

15.60.00. 000 and buffalo population of 4,00^00,000 there were in Bihar 1,52,97,000 
cattle and 33,16,000 baffaloes, in Madhya Pradesh i;48,58jooo heads of cattle' and 

26.00. 000 buffaloes and in' Uttar Pradesh 2,35,13,060 heads of cattle and 92,50,000 

buffaloes. The total distribution of; cattle and buffaloes, according to age, sex and 
work was; as follows : — ■ ' ’ ' ' 


• • i •'! ' ■ Malesi 


• Cattles. 

' Buffaloes. '■ 

Breeding , bulls , ^ 


6,52,000 

3,06,000 

Working bullocks 

• . 

5,88,18,000 

f 1 

, 60,36,000 

Bulls and bullocks over three years not in 

Use for breeding 

. and work, t.e., useless , , , 

' * . • • 

27,35 jOoo 

4,66,000 

Young stock under one year ‘ 

• . 

97,63,000 

28,70,000 

Young stock one to three years of age 


■ 1,32,57,000 

' 23,84,000 

, f , • 1 ’ ' .o'. ' ‘ 

Tot&i » • 

■ . , ^ Females, , . , 

Breeding cows ue, cows, over 3' years kept for breeding or 

8,42,25,000 

1320,02,000 

' 1 milk production 

’ • . 

4.67,23 >ooo 

2,10,08,000 

Cows over 3 years used for work . . 

Cows over 3 years not in use for work or breeding purposes, 

23,17,000 

, 5 , 34 >ooo 

i.e., useless 

. » 

12,02,000 

3,i5;ooo 

Young stock over i year 

. . 

93.os>o°o 

42,02,000 

Young stock t to 3 years of age 

•• 

1,25 44,000 

52,83,000 


Total ... 

7,20,91,000 

3,13,42,000 


Grand total . . 

J5>63>i6>ooo 

4.33.44.000 


As stated in the Report on the Marketing of Cattle in India issued by the 
Directorate of Marketing and Inspection Ministry of Food and Agriculture, 
Government of India, 1 956, the proportion of males in cattle is a little more than 
half of the total cattle population whilst in the case of buffaloes, females predomi- 
nate and are about of the total. For agricultural purposes male cattle are 
generally preferred for their comparative lightness and active nature. Of the total 

39.57.000 unserviceable heads of cattle in India there were 5,35,000 in Bihar, 
in Madhya Pradesh and 1,84,000 in Uttar Pradesh. Of the total 7,81,000 

unserviceable buffaloes there were 1,20,000 in Bihar, 15,000 in Madhya Pradesh 
and 28,000 in Uttar Pradesh. 

Although, according to the census figures given above, our cattle wealth is, 
in number, the highest in the world the milk production is perhaps the lowest. 
According to the figures given in the Second Five Year Plan, at the beginning of the 
First Five Year Plan the milk output was over i ,80,00,000 tons. The average yield 
of milk per cow in India was 413 pounds which is about the lowest of any country 
in the world as against 8,000 pounds in the Netherlands, 7,000 pounds in Austrialia, 

6.000 pounds in Sweden and 5,000 pounds in the United States of America. ‘ Out 
of the total yield she-buffaloes give 54 per cent., while cows give only 42 per cent. 
Buffalo milk is richer in fat, 6 to 7 per cent, as compared to 4.5 per cent, of fat in 
the cow’s milk. But cow’s milk is richer in other important contents and is more 
easily digestible. The average per capita consumption of milk and milk products 
was worked out by the First Five Year Plan at 5.5 ounces i.e., about 2.5 per cent, 
chhataks or of 1/6 of a seer per day, though 10 ounces are recommended by nutri- 
tion experts. In the Facts and Figures about Bihar published in 1956 by the Depart- 
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ment of Public, Relations, the average annual milk yield is stated to be 620 lbs. per 
cow and 1,526 lbs. per buffalb. 1 It is recognised in Human Nutrition vis-'a-vis Ani- 
mal Nutrition in India, 'a (Memorandum prepared by the Nutrition Advisory Com- 
mittee of the Indian Council’ of Medical Research and the Anim'al Committee, of 
the Indian Council of Agricultural Research that the performance .of Jndian milch 
animals, particularly of cows, is extremely poor and that from a! mere economic 
point of view there does not seem to be any justification for maintaining anirrtals 
yielding 2 pounds of milk or less per day and perhaps these .animals would' better 
be eliminated. But, as, the Memorandum also says, one should realise, before 
such a drastic action is taken, the consequences that may follow from the , adoption 
of this policy, for if the animals giving 2 pounds .or less of milk are condemned as 
unsuitable it will mean elimination of more than 90 per cent, of the' present 'day milch 
cow and loss of about 70,00,000 tons out of 96,00,000 tons of annual gross production 
of milk from this group, besides a large number of bullocks that they will bear. Ac- 
cording to the table of the human food requirement recommended by the Nutrition 
Advisory Committee of the Indian Council of Medical Research 10 ounces of milk 
per adult unit per day is necessary to make up a balanced diet. The total human 
population, according to 1951 census, was 35,68,00,000 which, 'at the current rate 
of increase, was estimated to have reached the figure of 37,76,00,000 in 1956. 
Treating children below 10 years of age as 0.83 of adult value, the total adult unit 
is calculated at 31,30,00,000. At the rate of 10 ounces of milk per adult per day 
we would require 3,23,00,000 tons of milk per annum. It is clear, therefore, that 
in India, where a large section of the population consists of vegetarians, there is a 
huge shortage in the supply of milk. Cows and other milch cattle^ therefore, are 
of very great value to this country. ' . j. - 

If milk yielding capacity were the only cohsideratibh the comparatively smaller 
number of female buffaloes which produce 54 per cent, of the total milk supply of 
our country would obviously have deserved a far greater preference over the cows 
in our estimation. But, as pointed out by Pandit Thakurdas Bhargava, tliere is 
another important consideration which is perhaps more important from the stand- 
point of human food supply. It is the bullock that takes the largest share in meeting 
the power requirements for our ‘agricultural production. Based perhaps on age 
old experience Indian agriculturists' habitually prefer ,a cow bullock to a .buffalo 
bullock. As a result of the evolutionary process of trial and error, we find in this 
country about 10 cow bullocks for every buffalo bullock as is shown by the 1951 
census figures set out above. If this relative distribution is considered unavoidable 
for our crop production, we may expect no change in the existing .ratio'in the popu- 
lation of the two; species unless a revolution can be brought about in our methods 
and practice of land cultivation. According to the Report on the Marketihg of 
Cattle in India, 1956, page 22, animals are utilised in India under four heads: (i) 
usedfor cultivating — 6,54,22,000; (2) used for carting in urban areas — 11,80,000; (3) 
used as pack-animals— 67,705 and (4) used in oil crushers, etc., — 4,30,000, making 
up the total of 6,70,99, 705. As against this wc have, according to the 1951 census 
figures set out above, 5,88,18,000 working bullocks and 60,36,000 working he buff- 
aloes, aggregating to 6,48,54,000. -There is therefore a shortage of 22,45,705 
bullocks including buffaloes which presumably represent the dry cows 'and female 
buffaloes put to agricultural labour, as shown in the Second Five Year Plan at pages 
281-282. It is true that tractors have begun, to be used but they arc still of a negli- 
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gible number and for many years to come the countr)’^ will have to depend upon 
animal power for her agi-icultural operations in order to grow enough food for meeting 
the demands of the fast growing human population. In Uttar Pradesh, according 
to tlie 1951 census, there ^vere 2,35,12,839 heads of cattle and 92,50,488 buffaloes, 
making a total of 3.27,63,327. The total area of Uttar Pradesh was 7,22,78,809 
acres out of which 4,92,30,120 acres were under cultivation. If a pair of bullocks 
can be taken on an average to cover 10 acres the total area under cultivation will 
require 98,46,000 bullocks. The 1951 census figures show 1,15,00,000 of bullocks 
wliich are slightly in excess of the number of bullocks required for the purposes of cul- 
tivation only. Indeed both in Uttar Pradesh and in Bihar, according to the First 
Five Year Plan, page 247, there \vas a surplus of about 46,00,000 of bullocks while in 
the Pimjab and Pepsu the number available was just adequate to meet the demands. 
If, however, account is taken of the odier purposes for whicli bullocks may be used; 
namely, for carting or as pack animals or for working oil crushers or drawing water 
from the wells for irrigation pm'poses, the total available animal power wll fall 
short of the requirements. In addition to that we have to keep in vievv tire necessity 
for fuiTher expansion of tlie cultivated area to meet the food requirements of the 
fast growmg population, and in that case tire deficit will go up still' fur tlrer. In 
Bihar, according to tire Facts arrd Figures, 1956, tire total number' of animal popu- 
lation of tire bovine species rvere ; — 

Cattle. 

Cows and oxen (adults) 1,15,64,310 

Cows and o.\en (young stock) 3 7,33, 166 

Buffaloes. ' 

Buffaloes (adult) 23,78.293 

Buffaloes (young stock) 9>37,58a 

The number of woi'kiirg cattle and buffaloes rvorks out to one for every 6 acres 
of net area rmder cultivation. It foUorvs, therefore, tliat oiu rvorkmg animals are 
perhaps just about sufficient to supply the porver to keep oru agricultvual opera- 
tions up to tire necessary standard, but tire demand for food is growing and more 
lands will have to be brought rmder cultivation and rve shall require a far larger 
nrmrber of these animals. 

There are in India, 6,50,000 breeding bulls and 3,10,000 breeding buffaloes. 
There are 4,63,40,000 breeding corvs and 2,09,90,000 breeding buffaloes. According 
to the First Five Year Plan page 274 approximately 750 farm bred bulls of 
knorvn pedigree are distributed annually by the Gover-nment in different States for 
developing and improving tire draught as well as tire milch*, breeds. Besides there 
are some approved bulls belonging to private orrmers. But the existing number 
of private bulls meets less than 0.15 per cent, of tire total requirements of the country'. 
According to the Report on the Marketing of Cattle in India page 9 service bulls 
number approximately 6,52,000 or about 0.4 per cent, of the total cattle in tire 
country. In tire absence of an aiTangeraent to castrate or remove the inferior birlls' 
before a pedigree bull is located in an area, the progeny of the pedigree buUs have’ 
access to scrub, wirich nullifies the efficiency acirieved in tire first generation. It 
is, therefore, clear that the breeding bulls (cattle and buffaloes) are itrsufficient to * 
meet the requirements; It is true tliat the practice of artificial irrseminatioh Iras’ 
been irrtroduced in some centres but for many years to corrre Indian animal hus- • 
sc.T — 128 - , . , . • 
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bandry will have to depend on the ordinary breeding bulls. We are in short supply 
of them. 

The third utility of these animals (cattle and buffaloes) is the dung. The 
First Five Year Plan at page 255 records that 80,00,00,000 tons of dung are avail- 
able per annum. 50 per cent, of this is used as fuel by cultivators and the other 50 
per cent, is used as manure. If suitable supplies of fuel could be made available 
to the cultivators then the entire quantity of dung could be used for manure. It 
is doubtful, however, if the cultivators would be in a position to pay for the fuel and 
utilise the entirety of the dung for manure. Cattle urine is also useful for the nit- 
rogen, phosphates and potash contents in it. In terms of money the dung and 
the urine will account for a large portion of the agricultural income in India. Indeed 
Pandit Thakurdas Bhargava appearing as amicus curiae has claimed Rs. 63,00,00000 
per year as the contribution of the dung of these animals to the national income. 

The discussion in the foregoing paragraphs clearly establishes the usefulness 
of the cow and her progeny. They sustain the health of the nation by giving them 
the life-giving milk which is so essential an iteni in a scientifically balanced diet. 
The working bullocks are indispensable for our agriculture, for they supply power 
more than any other animal. Good breeding bulls are necessary to improve the 
breed so that the quality and stamina of the future cows and working bullocks may 
increase and the production of food and milk may improve and be in abundance. 
The dung of the animal is cheaper than the artificial manures and is extremely 
useful. In short, the back bone of Indian agriculture is in a manner of speaking the 
cow and her progeny. Indeed Lord Linlithgow has truly said: “ The cow and the 
working bullock have on their patient back the whole structure of Indian agricul- 
ture ”. {Report on the Marketing of Cattle in India, page 20). If, therefore, we 
are to attain sufficiency in the production of food, if we are to maintain the nation’s 
health, the efficiency and breed of our cattle population must be considerably 
improved. To attain the above objectives we must devote greater attention to the 
preservation, protection and improvement of the stock and organise our agriculture 
and animal husbandry on modern and scientific lines. We have, therefore, to 
examine the provisions of the impugned Acts and ascertain whether they help in 
achieving the said objectives, or are calculated to hinder that process. In that con- 
text all the considerations above alluded to must enter the judicial verdict and if 
the impugned Acts further the aforesaid purpose then only can the restrictions im- 
posed by the impugned Acts be said to be reasonable in the interest of the general 
public. 

We turn now to tire other side of the picture. In examining the conspectus 
of the problem the Court cannot overlook the fact, emphasised in the petition, 
that the petitioners and a very large number of similarly situated persons, even if 
their number does not come up to the figure mentioned in the petition, are butchers 
(Kasais) by occupation and makes an income of about Rs. 150 to Rs. 200 per month 
and that they will be seriously affected, if not completely thrown out of occupation, 
by the impugned Acts. If is true, for reasons hereinbefore stated, that they cannot 
complain that tlicy have been completely deprived of their occupation or business 
but the enactments, if valid, will compel them to make fresh arrangements, for the 
supply of animals which are permitted to be slaughtered for food. Theoretically 
it may not be impossible for them to do so, but in practice it is more than likely 
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to cause considerable inconvenience to tlrem and may even involve extra expenses 
for them. The hide merchants, \vho, they say in tlie petition, have made their 
arrangements for the supply to them of hides of slaughtered animals up to 95 per 
cent, of tlreir requirements, may find it difficult to make fresh arrangements for pro- 
curmg fallen hides. The same observations may be made about the gut merchants. 
The immediate effect of the operation of these Acts is to cause a serious dislocation 
of the petitioner’s business wtlrout any compensator}* benefit. In Saghh Ahmad 
V. The State of Uttar Pradesh^, at page 727 this Court observed, with respect to the 
persons engaged in nmning buses for carrjdng passengers': 

“One thing, hotvever, in our opinion, has a decided bearing on the question of reasonableness and 
and that is the immediate effect which the legislation is likely to produce. Hundreds of citizens are 
earning their livelihood by carrying on this business on various routes wtliin the State of Uttar Pradesh 
Aldiough they carry on the business only -with the aid of permits which are granted to them by the 
authorities under the Motor Vehicles Act, no condensation has been allosved to them under the 
Statute.” 

Similar mconveuience may easily be supposed to have befallen the petitioners 
and others of their class and the immediate and possibly adverse impact of the im- 
pugned Acts on their occupation or business must, therefore, be taken into account 
as one of the important factors in judging the reasonableness or otherwise of the 
said Acts. 

There is also no getting away from the fact that beef or buffalo meat is an 
item of food for a large section of the people in India and in particular of the State 
of Bihar and Uttar Pradesh. Table II at page 24 of the Report on the Marketing 
of Cattle in India shotvs that in the year 1948 the annual demand for cattle and 
buffaloes for purposes of food was; 18,93,000 heads of cattle and 6,09,000 buffaloes. 
These figures indicate that beef and buffalo flesh are used for food by a large sec- 
tion of the people in India, It is ■well-known that poorer sections of Muslims, Chris- 
tians and members of the Scheduled Castes and Tribes consume beef and buffalo 
flesh. There is also a limited demand for beef by the foreign population. Buffaloes 
yield comparatively coarse and tough meat of inferior quality and consequently 
the demand for beef is greater than that for buffalo flesh. Further the price of the 
buffalo flesh is 20 to 40 per cent, less than that of beef. The prices of beef and buffalo 
meat are much cheaper tlian that of mutton or goat's meat and consequently beef and 
buffalo flesh come within the reach of the poorer people per haps for a day or ttvo 
in the w*eek. According to tlie figures given in the Report of the Expert Committee 
at page 12 in 1938, in Bombay the prices were Re. 0-3-9 potmd of beef. Re. 0-2-0 
per pound of buffalo flesh and Re. 0-5-6 for muttonand goat’s flesh. In 1950, these 
prices went up respectively to Re. 0-12-0 Re. o-i i-o and Rs. 1-3-0. The compara- 
tively low prices of beef, and buffalo flesh, which are nearly half of that of mutton 
or goat’s flesh is the main reason for their demand. Habit is perhaps secondajy. 
Learned counsel for some of the petitioners cited the case of the boy's and girls resi- 
ding in boarding houses attached to the Anglo-Indian schools where the only meat 
which the boarding school authorities can afford to supply as part of the diet of 
the growing children is beef and that only on a day or two in the ■week. The Acts, 
if enforced, wdil prevent them from having even this little bit of nourishment and 
amenity. It is true that after the partition of the co'untry the Muslim population 
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has decreased and further that some Muslims may not habitually take beef or 
buffalo fleshj but even so a large section of the poorer people belonging to the Mus- 
lims, Christian and Scheduled Castes communities do consume beef and buffalo 
flesh. And this is not merely a matter of amenity or luxury but is at any rate 
partially, a matter of necessity. Table VII set out at page 32 of the Memorandum 
on Human Nutrition vis-a-vis Animal Nutrition in India recommends one ounce 
of meat daily whereas the available quantity is much less and the attainable quan- 
tity under the new plan may be ^ ounce or a little more. Poorer people, there- 
fore, who can hardly afford fruit or milk or ghee are likely to suffer from malnutrition, 
if they are deprived of even one ounce of beef or buffalo flesh which may sometimes 
be within their reach. This aspect of the matter must also be taken into account 
in assessing the reasonableness of the provisions of the impugned Acts. 

The number of cattle and buffaloes not fit for breeding or working has already 
been set out. Further particulars in detail are available from Appendices II and 
III to the Report on the Marketing of Cattle in India. The figures given there 
show that according to the 1951 census the total number of unserviceable male cattle 
was 27,35,000 and that of female cattle was 12,02,000. Out of these there were 
in Bihar 2,93,000 male and 2,42,000 female, in Madhya Pi'adesh 1,24,000 male 
and 31,000 female and in Uttar Pradesh 1,63,000 male and 21,000 female. The 
unserviceable buffaloes in the whole of India, according to 1 95 1 census, were 7,8 1 ,000 
out of which 4,66,000 were male and 3, 1 5,000 were female. Out of the total 
there were in Bihar 61,000 male buffaloes and 59,000 female buffaloes, in Madhya 
Pradesh 10,000 male and 5,000 female, in Uttar Pradesh 16,000 male and 12,000 
female. According to the First Five Year Plan page 273 the overall estimates made 
by the Cattle Utilisation Committee show that about 10 per cent, of the cattle 
population in India or roughly 1,14,00,000 adults were unseviceable or un- 
productive. The Report of the Cattle Preservation and Development Committee 
also put the figure of old, decrepit and unproductive cattle at 10 per cent, of the total 
population. Pandit Thakurdas Bhargava does not accept the correctness of these 
figures. It is difficult to find One’s way out of the labyrinth of figures and it will be futile 
for us to attempt to come to a figure of unserviceable agricultural animals tvhich may 
even be approximately correct. For our purpose it will suffice to say that there 
is a fairly large number of cattle and buffaloes which are not of any use for breeding 
or working purposes. The position may be accepted as correctly summed up at 
page 274 of the First Five Year Plan where it is stated, inter alia, that there is a de- 
ficiency of good milch cows and working bullocks and that there exists a surplus 
of useless or inefficient animals. 

The presence of a large number of useless and inefficient cattle in the midst of 
the good ones affect our agricultural economy in two ways. In the first place — and 
this is the crux of the matter— this surplus stock is pressing upon the scanty fodder 
and feed resources of the country and is an obstacle to making good the deficit. As 
pointed out by the Expert Committee Report at page .59 the greatest handicap in 
improving our cattle wealth is the lack of resources in feeding them. Any effort 
to improve cattle will fail unless they are properly fed. The table set out on that 
very page of that Report records a deficency of 6,00,00,000 tons, i.c., 33 per cent, 
in straw or Kadbi 10,40,00,000 tons, i.e., 13 per cent, in green fodder and 2,65,20,000 
tons, i.e., 70 per cent, in concentrates {i.c., oil cakes, bran, oil seeds, maize, barley 
and gram, etc.,). It is pointcd.out.that the figures shown against green fodder arc 
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not tlie quantities which are presently available but which can be made available 
if forest resources are fully tapped. ' According to this Report even if the forest re- 
sources are fully utilised there will still be a deficiency of 13 per cent in die supply. 
The actual availability of this item is limited by die fact that green fodder is only 
available during the monsoon months and much' of this is wasted by the lack of 
country-wide arrangements for its conservation. The estimated requirements and 
the present supply of food stuffs for animals is also given in Table V at page 23 of 
the Memorandum on Human Nutrition vis-a-vis Animal Nutrition in India which 
tallies with and is more or less about the same as those given in the Report of the 
Expert Committee above referred to. Table V also shows a deficiency of 6,00,00,000 
tons of straw or Kadbi 1,78,00,000 tons of green fodder. The shortage of con-, 
centrates, i.e,, oil cakes, maize, barley, gram, cotton seed and bran vary betiveen 

8,50,000 to 71,17,000 tons. According to the estimate given in the First Five Year 
Plan at page 273, the quantity of fodder available is about 75 per cent, of require- 
ments while available concentrates of feeds would suffice only for about 28 per cent, 
of the cattle. The figures given at page 24 of the Report of the Gosamvardhan En- 
quiry Committee set up by the Uttar Pradesh Government are interesdng. The 
total cattle and buffalo population in Uttar Pradesh is estimated at 3,27,63,327. 
The scientific food requirements of this total population, according to the Western 
standard, are first set out. Then begins a process of scaling dotvn, for the above 
scale is considered to be somewhat lavish for our low sized village cattle. The 
Indian standard, according to this report, will require much less and the figures, 
according to Indian standards, are next set out. Evidently these figures also show 
a very big gap between requirements and the available quantities. So the report 
says that even this may be reduced andwhatissignificantly described as the “critical 
limit ” is then set out. It is not quite intelligible why an Indian cow should 
not require even an Indian standard of ration. Be that as it may, even for the 
“critical limit” the quantity available is far too short. The gap between the critical 
limit and what is available is respectively 1,80,00,000 tons of dry matter, 15,00,000 
tons of protein and 28,61,70,00,000 therms. It is conceded that the requirements 
of mixed population of 3,27,63,327 heads of animals may be taken as representing 

2.71.30.000 adult units and with the present available supply of straw, green feed 
and concentrates these adult units cannot be fully fed even on the critical limit 
standard. The available supply can support only 1,59,20,000 adult units leaving 

1.12.10.000 units unfed. It is recognised by this Report that with an increase in 
cattle population and better prophylactic treatment against contagious diseases, the 
trend of population will be towards an increase and the deficiency in nutrition will 
become still more pronounced. The remedy suggested is that attention be paid ur- 
gently towards the production of more fodder from cultivated land and utilisation of 
all marginal and sub-marginal land for augmenting food and fodder sources. 

"With a large population of animals in which the majority is not yielding ade- . 
quate and prompt returns to the owners, the animals are naturally allowed to fend 
for themselves and to subsist on ^vhateve^ the agriculturist is able to provide from his 
scanty sources for tire maintenance of his stock. Natimally, therefore, the problem of 
substantial percentage of uneconomical cattle has cropped up along with that of 
stray, ^vild, old, diseased and uneconomical animals. These old and useless animals 
.roaming about at pleasure in search of food are a niusance and a source of danger in 
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the countryside. They grow wild and become a menace to the crop production. 
As pointed out by the Report of the Expert Committee, the danger was actually seen 
by the members of that Committee in Pcpsu where, it is significant to note, the slaugh- 
ter is banned completely. 

The presence of a large number of old and useless animals also has a bad effect 
bn the quality of the breed. There is a tendency for this population to multiply and 
bring into being progeny of a very inferior kind which is bound to adversely affect 
the production of milk or bullock power. It is absolutely necessary that this sur- 
plus cattle should be separated from the good and robust animals and a total ban on 
slaughter of cattle and buffaloes will contribute towards worsening the present condi- 
tion. 

The Cattle Preservation and Development Committee set up by the Govern- 
ment of India in 1948 at page 47 of its Report recommended, as a panacea for the 
evil menace of useless cattle, a scheme for the establishment of cattle concent- 
ration camp for the old and useless catde. It is this scheme which subsequently 
came to be known by the name of Gosadans. At pages 48 and 49 are set out the 
estimates of cost of establishing and running a camp to house 2,000 cattle. The 
non-recurring cost on land, cattle sheds, staff and servants’ quarters is shown at 
Rs. 32,000 and the recurring cost, namely, salary of manager, stock-man, chaukidars 
and others on the establishment together with allowances is shown at Rs. 13,000 
per year and it is hoped that a sum of Rs. 5,000 will be derived from the sale of hides* 
manure, etc. According to the Report of the Expert Committee each Gosadan 
housing 2,000 heads of cattle would have to have 4,000 acres of land which would 
permit of a rotational and controlled grazing practice and provision has to be made 
for the surplus grass during the rainy season to be preserved for the scarcity months. 
There should be thatched sheds for proteetion of the cattle against weather and wild 
animals and fodder is to be cultivated on a small part of the 4,000 acres. By the 
end of 1954, when the Report of the Expert Committee came to be made, the cost 
had gone up from what they were in 1 948 when the Cattle Preservation and Develop- 
ment Cormnittee Report had been made. The estimated cost, according to the 
Report of the Expert Committee, of establishing and runnning of a Gosadan for 2,000 
keads of cattle is shown as: non-recurring Rs. 50,000 and recurring Rs. 25,000 per 
year. On this basis the recurring cost alone will work out at Rs. 12.50 per head of 
cattle per annum for preserving useless cattle. The figures given in the Gosamvar- 
dhan Enquiry Committee’s Report are interesting. Taking the total number of 
cattles in Uttar Pradesh not used for breeding or work at 1,83,276 in 1951, the State 
will require 91 Gosadans each with a housing capacity for 2,000 heads of cattle. 
Even taking one acre per animal instead of two acres per animal as recommended by 
the Expert Committee Report, 91 Gosadans will require nearly 2,00,000 acres of 
land. The cost of 91 Gosadans will be non-recurring Rs. 45,50,000 and recurring 
Rs. 22,75,000 per annum. It appears from the revised model for Gosadans for 
500 heads of cattle to be run by the State Government set out in Appendix II to the 
Proceedings of the fifth Annual General Meeting of the Central Council of Gosam- 
vardhan held at New Delhi on February2i, 1957, that the non-recurring cost will be 
Rs. 39,000 and the recurring running cost will be Rs. 12,000. It is estimated that 
there will be an income of Rs. 2,500 from the sale of hides; etc. Allowing this, the 
pet annual rPeurring cost will be Rs. 9,500 for 500 hc^ds of cattle which works out at 
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Rs. 19 per head of cattle per annum. As regards Gosadans to be run by private 
institutions, it is said in the same Appendix II that those institutions will be given a 
subsidy of Rs. 18 per head per annum out of which 75 per cent, would be contributed 
by the Centre and the remaining 25 per cent, by the State. Thus for tlie preserva- 
tion of the useless cattle the country will pay Rs. 19 or Rs. 18 per head of such useless 
cattle per annum, whereas our total national expenditure on education (Central and 
States including local bodies) in 1955-1958 was only Rs. 4. 9 per, capita as against Rs. 
104.6 per capita in the United Kingdom and Rs. 223.7 per capita in the United 
States of America and our target for 1 957-1958 works out at Rs. 5 per capita per an- 
num . It will be noticed that in none of the schemes is even a pice provided for fodder. 
The idea evidently is that the cattle will be left there to fend for themselves on what- 
ever grass or other green feed they can get by grazing. If one remembers that though 
green fodder may be available in the monsoon months, tliere will be a dearth of them 
in the dry months, one will at once see that the segregating of the cattle in. the con- 
centration camp will only be to leave them to a fate of , slow death. • The very idea 
that these animals should eke out their livelihood by grazing and that Gosadanas 
should be located in out of the way places, appeared to the authors of the Memo- 
randum on Human Nutrition vis-a-vis 'Animal Nutrition at page 47, to belie the 
humanitarian considerations on the basis of which the scheme was conceived. 

Theory apart, the Cosadan scheme has been tried and tlie result is riot at all 
encouraging. The First Five Year Plan, obviously as an experimental measure, 
provided for the establishment of 160 Cosadans each housing 2,000 heads of cattle, 
at'a cost of about Rs. 97,00,000. The Planning Commission recognised that these 
- measures would touch only the fringe of the problem and the success of the movement 
'would depend on the amount of public support, especially from charitable institu- 
tions that it received. The sheer weight of the figures of expenses compelled the 
Cosamvardhan Enquiry Committee to recognise tliat if the unwanted and unecono- 
mic cows and their progeny have to be effectively saved from slaughter, the responsi- 
bility had to be shared by the individual, the community and so on, for it would be 
uttei'ly impracticable to expect that the burden of collection of such animals from vil- 
lages and transporting them to the Cosadans wouldbe within the exclusive means and 
competence of the State. That Committee certainly expected the State to share a 
particular portion of tlie expenditure which legitimately fell in its sphere of responsi- 
bility, but the Committee felt, and said so in so many words, that by far the most sub- 
stantial portion of the responsibility should rest on the owners and the community 
itself, for it was but equitable to expect that if the cow had to be really saved from 
slaughter the cost on this account should be equitably borne by the people and the 
State. This part of the Report of the Cosamvardhan Enquiry Committee reads like 
wishful thinking and amounts to only hoping for the best. When the conscience of 
tlie individual or the community did not prevent the’ Hindu owner from selling 'his 
dry cow to the butcher for a paltry sum of Rs. 30 to 40 per head, when the Hindu 
-sentiment for the divinity and sanctity attributed to the cow has to be'propped'up 
by legislative compulsion, when according to its own 'Report at page 41 the Dhar- 
mada and Brit collected by the Hindu businessmen on each commercial transaction 
ostensibly for the benefit of the cow is not made available in full and finally when 
: Coshalas have had to be closed down for want of funds and public support, when the 
ppuntiy^ cannot spend more than I^, .5 p?r capita per annum on the education of tho 
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people, it seems to be somewhat illogical and extravagant, bordering on incongruity, 
to frame a scheme for establishment of Gosadans foi preserving useless cattle at a 
cost of Rs. 1 9 or Rs. 1 8 per head per annum and which will, for its success, admittedly 
have to depend on the same elusive and illusory public support or 75 per cent, sub- 
sidy from the Central Government. 

What has been the result of the experiment ? Aecording to the Report of 
the Expert Committee since the First Five Year Plan only 1 7 Gosadans had been 
started in Bihar, Uttar Pradesh, Pepsu, Coorg, Bhopal, Kutch, Vindhya Pradesh, 
Tripura and Saurastra put together. Not even one of these 1 7 establishments is fully 
stocked. There are only about 5,293 animals in these 1 7 Gosadans instead of 34,000. 
According to the Gosamvardhan Enquiry Committee’s Report, only two Gosadans 
had been established up to the date of that Report in Uttar Pradesh. The Second 
Five Year Plan (page 283) shows that out of the 160 Gosadans for which provision 
had been made in the First Five Year Plan, only 22 Gosadans had been established. 
According to the Facts anli Figures about Bihar, 1955, page 88, three Gosadans had 
been established at Berwadih, Nirmali and Monghyr where there were about 700 
uneconomicanimals at that time instead of 6,000 which should have been there as 
per the estimated capacity for each Gosadan. 

What, in the view of the several committees, is the conclusion ? According to the 
Memorandum on Human Nutrition vis-a-vis Animal Nutrition in India, page 4, the 
present scheme of establishing Gosadans for segregating old and useless animals can 
serve only a limited purpose and if extended country-wide, it is likely to hinder ratlier 
than help the problem of disposing of the surplus animals. At page 47 the authors 
of this Memorandum appear to have felt that in advocating the adoption of Gosadan 
Scheme on a country-wide basis, sufficient consideration had not been given to its 
practical aspects. It is pointed out that according to the present estimate the total 
number of useless animals is four times the number — the Second Five-Year Plan had 
estimated and that consequently having regard to the huge size of our cattle popula- 
tion the existing number of the useless section would remain unchanged for many 
years to come and that a sum of Rs. 3,04,00,000 will be required only for pounding 
such animals. The Expert Committee’s Report is quite definite and emphatic. 
Paragraph 133 of that Report, at page 62, clearly expresses the opinion that 
Gosadans do not offer a solution to the problem. To house and maintain all these 
animals, thousands of Gosadans on lakhs of acres of land would be needed. In 
addition to the huge non-recurring expenses, a very high recurring annual expen- 
diture would have to be incurred. In view of this and in view of the indifferent 
response from the States in setting up Gosadans, the Expert Committee came to 
the conclusion that the Gosadan scheme was not likely to offer any solution for 
the problem of useless cattle and that it would be far more desirable to utilise the 
limited resources of the country to increase the efficiency of the useful cattle. 

The Report of the Cattle Preservation and Development Committee did not 
recommend the immediate total ban on the slaughter of all cattle. They recom- 
mended the establishment of concentration camps, later on euphemistically called 
Gosadans, and though total ban was tlie ultimate objective, it did not, for the mo- 
jnent, prohibit the slaughter of animals over the age of 14 years and of animals of any 
-age permanently unfit for work or breeding owing to age or deformity. In paragraph 
134 of the Expert Committee’s Report, at page 63, it is stated clearly ffiat the total 
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-ban on the slaughter of all cattle tvbuld not be in the best interests of the countryas 
it is merely a negative and not a positive approach to the problem. They consider 
that a constructive approach to the problem will be to see that no useful animal is 
slaughtered and that the country’s resources are fully harnessed to produce better 
and more efficient cattle. Neither' the First Five-Year Plan nor the Second Five- 
Year Plan accepted the idea of a total ban on the slaughter of cattle. Indeed, 
according to the Second Five-Year Plan, a total ban will help the tendency for tire 
number of surplus cattle to increase and, in their vie^v, a total ban on the slaughter 
>of all cows, calves and other milch and draught cattle will defeat the very object of 
the directive principles embodied in Article 48 of the Constitution. We find from 
paragraph 6 on page 283 of the Second Five-Year Plan that the Gosadan scheme'did 
not make any real or satisfactory progress and that altogether 22 Gosadans housing 
only 8,000 cattle had been established by the States up to the date of that document 
and even then many of the States had encountered difficulty in securing tire areas of 
land needed for their operations. The Planning Commission considered that it 
would be impossible to establish enough of these Gosadans and they reached the 
conclusion that in defining the scope of the ban on the slaughter of cattle the States 
should take a realistic view of the fodder resources available in the country and tire 
extent to which they can get the co-operation of voluntary organisations to bear the 
main responsibility for maintaining unserviceable and unproductive cattle with a 
nieasure of assistance from the Government and general support from the people. 
As already stated,the Memorandum on Human Nutrition vis-a-vis Animal Nutrition, 
at page 4, expressed the view that the Gosadan scheme can seiwe only a limited purpose 
and, if extended country-wide, was likely to hinder rather than help the problem of 
disposing of the surplus animals, apart from the huge initial cost. A large concen- 
tration of useless animals within a restricted area, the authors of that Memorandum 
feared, might lead to considerable soil erosion due to overgrazing and there might be 
every possibility of contagious and parasitic diseases spreading from these animals to 
the surrounding area. It is only the Gosamvardan Enquiry Committee which had 
recommended an immediate total ban on the slaughter of all cattle, irrespective of 
age or sex. It should, however, be noted that even that Committee did not recom- 
mend such a total ban as a measure independent of all other considerations. Its 
recommendationin this behalf was linked up with and Was a part of a scheme which 
depended, for its success, on a variety of imponderable matters, like public enthusiasm 
and support for the establishment and maintenance of Gosadans in a high state of 
working efficiency, the capacity of the State to bring more lands imder cultivation, 
reclamation of the jungle lands and the like. It may be noted also that although in 
some of the States total ban has been imposed on the slaughter of cattle, many of the 
States have not considered it necessary to impose such a blanket ban. Thus the 
Assam Cattle Protection Act, 1950, the Bombay Animal Preservation Act, 1948, the 
West Bengal Animal Slaughter Control Act, 1950, the Hyderabad Slaughter of 
Animal Act, 1 950, and the Travancore-Cochin Notification permit slaughter of 
cattle and buffaloes over specified years of age. Even the Madhya Pradesh Act, as 
originally enacted, did not place a total ban on the slaughter of all cattle. ; 

In earlier times, there being enough of pastui'es and smaller human and cattle 
population and restricted needs, it was possible to rear large and valuable herds 
and organise a systern of balanced economy as far as agi'icultural development ■was 
s CJ — 129 
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concerned. Thus, while the country was producing enough grain for the requirement 
of the human population there was an adequate area available for plentiful grazing 
of animals, which, supplemented by fodder available from agricultural produc- 
tion, assisted in developing the types of quality animals required for the needs of tlie 
times and the area in question (Report of the Gosamvardhan Enquiry Committee). 
The position has considerably changed since then. There has been a large increase 
in human population and famines and epidemics having been largely brought under 
control, there has been an increase in the animal population also. Already there is 
a competition between man and the animal for the available land. ■ The growing 
human population needs more food for which more land is required. The refugee 
problem has yet to be solved and sufficient land has to be found for settling the refu- 
gees therein. With organised facilities for artificial fertilisers and the introduction ol 
scientific methods of cultivation agricultural production is expected to increase and 
the problem of food for human consiunption may be capable of a satisfactory solu- 
tion. But as regards the cattle feed the gap between the requirement and the availa- 
ble quantities is so wide that there is little possibility, in any foreseeable future, of the 
country producing enough to feed them adequately. 

To summarise : The country is in short supply of milch cattle, breeding bulls 
and working bullocks. If the nation is to maintain itself in health and nourishment 
and get adequate food, our cattle must be improved. In order to achieve this 
objective our cattle population fit for breeding and work must be properly fed and 
whatever cattle food is now at our disposal and whatever more we can produce must 
be made available to the useful cattle which are in presenii or will in future be capable 
of yielding milk or doing work. The maintenance of useless cattle involves a waste- 
ful drain on the nation’s cattle feed. To maintain them is to deprive the useful 
cattle of the much needed nourishment. The presence of so many useless animals 
tends to deteriorate the breed. Total ban on the slaughter of cattle, useful or other- 
wise, is calculated to bring about a serious dislocation, though not a complete stop- 
page, of the business of a considerable section of, the people who are by occupation 
butchers (Kasais) hides merchants and so on. Such a ban will also deprive a large 
section of the people of what may be their staple food. At any rate, they will have 
to forego the little protein food which may be within their means to take once or 
twice in the week. Preservation of useless cattle by establishment of Gosadans is not 
for reasons already indicated, a practical proposition. Preservation of these useless 
■animals by sending them to concentration camps to fend for themselves is to leave 
them to a process of slow death and does no good to tliem..' On the contrary, it 
hurts the best interests of the nation in that the useless cattle deprive the useful ones 
of a good part of the cattle food, deteriorate the breed and eventually affect the 
production of milk and breeding bulls and working bullocks, besides involving an 
enormous expense which could be better utilised for more urgent national needs. 

We arc not unmindful of the fact that beef and buffalo flesh from 'calves under 
one year of age, heifers and young castrated stock yielding meat of a" superior quality 
fetch comparatively higher prices in the market and, tlicreforc,' the tendency of the 
butchers naturally is to slaughter young calves. This circuihstance clearly warns 
us that calves, heifers and young castrated stock (cattle and buffalo) vvdiich will in 
future supply us milk and power for purposes of agriculture require protection. We 
also do not fail to bear in mind that for very good and cogent reasons CQWs also 
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require protection. Cows give us milk and her progeny for future service. Unfor- 
tunately, however, the average milk yield of a cow, as already stated, is very much 
less than that of a she-buffalo. As the Gosamvardhan Enquiry Committee’s Report 
points out, despite all the veneration professed for the cow, when it comes to the 
qufetion of feeding, the she-buffalo always receives favoured treatment and the 
cow has to be satisfied with whatever remains' after feeding the she- buffaloes,' bullocks, 
and calves in order of priority. The growth of cities and heavy demand for milk in 
the urban areas have contributed to the slaughter of good stock. For want of space 
no freshly calved animal can be brought in without getting rid of one that had gone 
dry. Salvage facilities hbt'being available or, if available, being uneconomical, the 
professional gowalas, who are mostly, if not wholly, Hindus, find it uneconomical to 
maintain the' cow after she' goes dry and consequently sell' her to' the butcher for 
slaughter at Rs. 30 toRs. 50 per head, irrespective of her age and potential producti- 
vity, and import a fresh cow'. The veneration professed for the sanctity attached to the 
cow does' not prevent them from doing so. In big towns the municipal regulations 
are stringent and slaughter is permitted only of ‘ unserviceable arid unproductive 
anirnals. Instances are not uncommon, however, that to get an animal pa!ssed for 
slaughter, the teeth or the rings round the horns of the’ animals are tampered With 
and sometimes a cow is even mairried in order that she may by passed by the veteri- 
nary inspector as fit for slaughter. Cows, which are rejected by the inspector, are 
taken out of the limits of the cities arid slaughtered in the rural areas. As slaughter is 
not confined to registered slaughter-houses, the nurnber of useful animals which are 
slaughtered cannot be given accurately. It is estimated in the Report of the Expert 
Committee at page 2 that at least 50,000 high yielding cows and she-buffaloes from 
cities of Bombay, Calcutta and' Madras alone are sent annually for premature slaugh- 
ter and are lost to the country. The causes of slaughter of useful cattle are enumera- 
ted at pages 2, 3 and 9 of that Report, namely, lack of space in the cities and subur- 
ban areas, long dry period, want of arrangement for breeding bulls at the proper 
time, the anxiety to get as much milk out of the cow as' possible, the high cost of 
maintenance of co^vs in the cities and the difficulties in the matter of obtaining adequ- 
ate fodder. For these reasons many animals are sent to the slaughter-houses through 
sheer economic pressure and are replaced by fresh animals imported from breeding 
areas. The danger of such premature slaughter is greater for the cow, for being an 
animal with a scanty yield of milk it does not pay the owner to maintain her through 
the long dry period and hence there is an inducement for adopting even cruel practi- 
ces to get her passed by the inspectors. But a dry she-buffalo is well worth preserv- 
ing and maintaining in expectation of rich return at the next lactation. Besides, 
buffaloes for slaughter will not fetch as good a price as cows would do. Likewise 
there will not be much inducement to the agriculturist or other owner to part with 
the breeding bulls or working bullocks (cattle and buffalo) as long as they are ser- 
viceable. For their sheer usefulness and their high market value as breeding or 
working anirnals the breeding bulls and working bullocks, as long as they are , fit, 
are, to tire agriculturists, worth more than the price of. their flesh in gold. . Tffiere 
can hardly be any inducement for maiming valua.ble animals which, as breeding 
bulls or working animals, can at any time fetch from the agrierdturists a price higher 
than rvhat the majm,^ on^ will fetgh from the butchers. The breeding bulls an^J 
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working bullocks (cattle and buffaloes) do not, therefore, require as much protection 
as cows and calves do. 

The next question is as to what should be the scope of the ban on the slaughter 
of animals. One view is that the slaughter of all animals (cattle and buffaloes) of all 
categories should be regulated by th State and that animals below a specified age or 
not suffering from some natural deformity should not be allowed to be slaughtered. 
Drastic and stringent regulations have been imposed by municipal laws and have 
been tried but experience shows that they are not sufficient at least to protect the 
cow. It has been found to be extremely difficult to enforce the regulations for 
inadequacy of staff and veterinary inspectors, little or no check on the veterinary 
inspectors who succumb to the pressure or inducements of the butchers and pass ani- 
mals not really useless as and for useless and aged animals. A large percentage of the 
animals not fit for slaughter are slaughtered surreptitiously outside the municipal 
limits For reasons of economy rapacious gowalas or callous agriculturists find it 
uneconomical to maintain the dry cow and even resort to cruel practices and maim 
the cow in order to get her passed for slaughter. As already stated, the she-buffalo 
and the breeding bulls and working bullocks (both cattle and buffaloes) for their 
value, present and future , do not run the same amount of danger as a dry cow does. 
Regulation of slaughter of animals above a specified age may not be quite adequate 
protection for the cow but may be quite sufficient for the breeding bulls and working 
bullocks and the she-buffaloes. These considerations induce us to make an excep- 
tion even in favour of the old and decrepit cows. The counsel for the petitioners, 
be it said to their credit, did not contend otherwise. 

After giving our most careful and anxious consideration to the pros and cons 
of the problem as indicated and discussed above and keeping in view the presurap- 
,tion in favour of the validity of the legislation and without any the least disrespect to 
the opinions of the legislatures concerned we feel that in discharging the ultimate 
responsibility cast on us by the Constitution we must approach and analyse the prob- 
lem in an objective and realistic manner and then make our pronouncement on the 
reasonableness of the restrictions imposed by the impugned enactments. So approa- 
ching and analysing the problem, we have reached the conclusion (i) that a total 
ban on the slaughter of cows of all ages and calves of cows and calves of she-buffaloes, 
male and female, is quite reasonable and valid and is in consonance with the direc- 
tive principles laid down in Article 48 (ii) that a total ban on the slaughter of she- 
buffaloes or breeding bulls or working bullocks (cattles as well as buffaloes) as long as 
they are useful as milch or draught cattle is also reasonable and valid and (iii) that a 
total ban on the slaughter of she-buffaloes, bulls and bullocks (cattle or buffalo) after 
they cease to be capable of yielding milk or of breeding or working as draught ani- 
mals cannot be supported as reasonable in the interest of the general public. 

We now proceed to test each of the impugned Acts in the light of the aforesaid 
conclusions we have arrived at. The Bihar Act, in so far as it prohibits the slaughter 
of cows of all ages and calves of cows and calves of buffaloes, male and female, is 
valid. Tlie Bihar Act makes no distinction between she-buffaloes, bulls and bullocks 
(cattle and buffaloes) which are useful as milch or breeding or draught animals and 
•those which are not and indiscriminately prohibits slaughter of she-buffaloes, bulls 
and bullocks (cattle and buffalo) irrespective of their age or usefulness. In our 
view the ban on slaughter Pf she-buffaloes, breeding bulls and working bullocks 
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(cattle and buffalo) which are useful is reasonable but of those which are not useful 
is not valid. The question as to when a she-buffalo, breeding bull or working bullock 
(cattle and buffalo) ceases to be useful and becomes useless and unserviceable is a 
matter for legislative determination. There is no provision in the Bihar Act in that 
behalf. Nor has our attention been drawn to any rule which may, throw any light 
on the point. It is, therefore, not possible to apply the doctrine of severability and 
uphold the ban on the slaughter ofshe-buffaloes, breeding bulls and working bullocks 
(cattle and buffalo) which are' useful as milch or breeding or working animals and 
strike down the ban on the slaughter of those which are useless. The entire provi- 
sion banning the slaughter of she-buffaloes, breeding bulls, and working bullocks 
(cattle and buffalo) has, therefore,' to be struck down. The result is that we uphold 
and declare that the Bihar Act in so far as it prohibits the slaughter of cows of all 
ages and calves of cows and calves of buffaloes, male and female, is constitutionally 
valid and we hold that, in so far as it totally prohibits the slaughter of she-buffa- 
loes, breeding bulls and working bullocks (cattle and buffalo), without prescribing 
any test or requirement as to their age or uefulness, it infringes the rights of the peti- 
tioners under Article ig {i){g) and is to that extent void. r 

As regards the U.P. Act we uphold and, declare, for reasons already stated, that 
it is constitutionally valid in so far as it prohibits the slaughter of cows of all ages and 
calves of cows, male and female, but we hold tliat in so far as it purports to totally 
prohibit the slaughter of breeding bulls and, working bullocks without prescribing 
any test or requirement as to their age or usefulness, it offends against Article ig 
(i) {g) and is to tliat extent void. 

As regards the Madhya Pradesh Act we likewise declare that it is constitutionally 
valid in so far as it prohibits the slaughter of cows of all ages and calves of cows,, male 
and female, but that it is void in so far as it totally prohibits the slaughter of breeding 
bulls and working bullocks without prescribing any test or requirement as to their 
age or usefulness. We also hold that the Act is valid in so far as it regulates the slaugh- 
ter of other animals under certificates granted by the authorities mentioned therein. 

In the premises we direct the respondent States not to enforce their respective 
Acts in so far as they have just been declared void by us. The parties will bear and 
pay their own costs of these applications. 

Petitions partly allowed. 

SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — Ti L. Venkatarama Aiyar, P. B. Gajendragadkar and A. K. 
Sarkar, JJ. 

Commissioner of Income-tax, Bombay - ■ . . Appellant* 

V. ^ 

Messrs. Amritlal Bhogilal & Co. . . Respondent. 

Inlomce-iax Act {XI of 1922), section 33-S — Revisional power of 'Commissioner — Power to cancel regisira. 
iion of assesses as a partnership under section S16-A by Income-tax Officer — If can be exercised after there had been 
an appeal to the Appellate Assistant Commissioner. . 

Wliereas an appeal is provided against orders passed by the Income-tax Officer under section 
23 (4) or section 26-A of the Income-tax Act either refusing to regkter the firm or cancelling registra- 

*Civil Appeal No. iq8 of 1955. • , . . 'aSth April,' 1958. ! 
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tion of the firm, no appeal can he filed by the department against the order granting registration. The 
scheme of the Income-tax Act in respect of appeals to the Appellate Assistant Commissioner is that 
it is only the assessee who is given a right to make an appeal and not the department. Thus there can 
be no doubt that the Income-tax Officer’s order granting registration to a firm cannot become tli*^ 
subject-matter of an appeal before the Appellate Assistant Commissioner. The powers of the Appellate 
Assistant Commissioner however wide, have to be exercised in respect of the matters which are specil 
finally made appealable under section 30 (i) of the Act. If any order has been deliberately left out 
from the Jurisdiction of the Appellate Assistant Commissioner it would not be open to the Appellate 
Autliority to entertain a plea about the correctness, propriety or validity of such an order. An order 
of registration passed by the Infcome-tax Officer stands outside the jurisdiction of the Appellate Assir 
tant Commissioner and does not strictly form part of the proceedings (in appeal by the assessee) 
before the Appellate Authority. The theory that the order of the Tribunal merges in the 
order of the Appellate Authority cannot therefore apply to the order of registration of the assessee 
firai in the present case. The Commissioner can therefore cancel the order of registration by 
the Income-tax Ofiicer in spite of there having been an appeal before the Appeallate .Assistant 
Commissioner. 

WTiether or not the revisional power can be exercised ip a given case must be determined soley 
by reference to the terms of section 33-B itselli Courts would not be justified in imposing additional 
limitations on the exercise of the said power on hypothetical considerations of policy or tlie extra, 
ordinary nature of the power. 

Appeal by Special Leave from the Judgment and Order, dated the 5th March, 

1 953, of the Bombay High Court in I.T.R. No. 40 of 1952. 

H. A". Sanyal, Additional Solicitor-General of India {K. J\f. Rajagopala, Sastrl 
and R. H. Dkebar, Advocates, with him), for Appellant. 

B. R. L. Aiyangar, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Gajendragadkar, J . — This is an appeal by the Commissioner of Income-tax, 
Bombay, by special leave and it raises a short question of law under section 33-B of 
the Income-tax Act. The respondent-assessee had been registered as a firm under 
section 26-A of the Act for the year 1946-47. For the assessment years I947"48, 
1948-49 and 1949-50, the Income-tax Officer made the assessment on the respon- 
dent on June 7, 1949 and September 23, 1949 respectively under sec- 
tion 23 (3) of the Act. The Income-Tax Ofiicer made an estimate about the profits 
of the respondent under the proviso to section 13 and computed the total income of 
the respondent at Rs. 95,053, Rs. 93,430 and Rs. 83,752 for the said years respec- 
tively. The respondent had applied for and obtained renewal of registration of tlie 
firm. The Income-tax Ofiicer had also passed an order under section 23 (6) of 
the Act and allocated the shares of the various parties. 

Against the said assessment orders the respondent preferred an appeal to the 
Appellate Assistant Commissioner. On November 4, 1950, the Appellate Assistant 
Commissioner reduced the respondent’s estimated profit by Rs. 28,250 in the assess- 
ment year 1947-48 and by Rs. 19,000 in the assessment year 1948-49. The res- 
pondent’s appeal in regard to the assessment year 1949-50 was pending before the 
Appellate Assistant Commissioner, 

Meanwhile it had come to the notice of the Commissioner of Income-tax tliat 
the respondent firm which had been granted renewal of registration by the Income- 
tax Officer was not a firm \vhich could be registered imder the Act as one of the part- 
ners of the firm was a minor. The Commissioner then took action under section 33-B 
(i) of the Act and issued notice to the respondent to show cause why the assessments 
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made under section 23 (3) of th.e Act and the registi'ation granted under section 26-A 
should not be cancelled. After hearing the parties, the Commissioner passed an 
order under section 33-B (i) on Jrme 5, 1952, by which he cancelled the registration 
of the firm under section 26-A and directed the Income-tax Officer to make fresh 
assessments against the respondent as an' imregistered firm for all the tluree years. 
As' a result of this revisional order passed by the Commissioner of Income-tax, the 
Inconie-tax Officer passed fresh orders. 

The respondent preferred five appeals to the tribunal ; two of tlrese were against 
the orders passed by the Appellate ^sistant Commissioner under section 31 and 
related to the zissessment years 1947-48 and 1948-49; while the remaining three 
challenged the orders passed by the Commissioner of Income-tax under section 
33-B (1) of the Act and related to the assessment years 1947-48, 1948-49 and 1949-50. 
In tlrese three appeals, with which we are concerned, the respondent had urged 
that the Commissioner rvas not competent in law to pass an order setting aside an 
assessment which had been confirmed or modified by the Appellate Assistant Com- 
missioner ; that the order passed by the Commissioner rmder section 33-B (i) were 
bad in law as they directed the Income-tax Ofiicer to pass an order in a particular 
manner and tlrat the orders passed by the Income-tax Officer subsequent to the 
cancellation of the respondent’s registration were bad in law as they were passed 
without giving notice to, or hearing, the respondent. On January 2, 1952, the 
Tribunal upheld the contentions raised by the respondent and allowed the appeals. 

The appellant tlien moved the tribvmal rmder section 66 (i) of the Act for refer- 
ring the questions specified in its application for the opinion of the High Court. 
The tribunal accordingly firamed the following three questions and referred them 
to the High Court of Bombay : 

“i. t\Tiether on the facts and circumstances of the case the Commissioner of Income-tax acting 
under section 33-B (i) can set aside the orders passed by the Appellate Assistant Commissioner 
for the assessment years 1947-48 and 1948-49 ? 

2. Whetlier on the facts and circumstances of the case the order passed by the Commissioner of 
Income-tax, dated 5th June, 1951, is bad in law as it directs the Income-tax Ofhcer to pass an order 
in a particular manner ? 

3. IVliether on the facts and circumstances of the case orders passed by the Income-tax Officer, 
dated 21st Jime, 1952 are bad in law, as fresh notices as required by sections 22 and 23 of the Income- 
Act were not given by the Income-tax Officer to the assessee ? ” 

This matter was heard by the High Court on March, 5, 1953. In regard 
to the assessments made for the years 1947-1948 and 1948-1949 the High Court 
held that the question raised by the appellant was concluded by the judgment al- 
ready delivered by it in the Commissioner of Income-tax^ Bombay North v. TejajiFarasram 
Kharaxvala}. In TejajVs case^ the High Court had held that when an appeal is pro- 
vided from a decision of the tribunal and the appeal Court, after hearing the appeal, 
passes an order, the order of the original Court ceases to exist and is merged in the 
order of the appeal Court ; and although the appeal Court may merely confirm 
the order of the trial Court, the order that stands and is operative is not the order 
of the trial Court but the order of the appeal Court. In that view of the matter, 
since the Income-tax Officer’s order granting registration to the respondent was 
assumed to have merged in the appellate order, the revisional power of the Com- 


(1953) 23 I-T.R. 412. 



loio fiit; supkEME court jouRkAL. [Vol. 

rrussioner could not be exercised in respect of it. The same view has been taken 
in the majority decision of the Patna ’High Court m Durgabati and Narmada- 
bala Gupta v. Commissioner of Income-tax". In respect of the Income-tax Officer’s 
order renewing registration to- the respondent for ' the year 1949-1950, 
the High Court took the view that the revisional power of the Commis- 
sioner could not be exercised even in respect of this order because the prop- 
riety or the correctness of this order was open to consideration by the Appel- 
late Assistant Commissioner in the respondent’s appeal then pending before 
him: Commissioner oj Income-tax v._ Amrital Bhogilal {suh-nom.y. In respect 
of this order the High Court had framed an additional question. It was in these 
terms ; 

“ Whether the order of the Commissioner acting under section 33-B (i) setting aside the order 
of the Income-tax Officer where an appeal against that order was pending before the Appcllalc 
Assisttint Commissioner was valid ?” 

The High Court answered this additional question also in favour of the assessee. In 
the result the High Court held that the Commissioner’s order cancelling the 
respondent’s registration for all the three years in question was invalid That is 
why the High Court did not think it necessary to answer the remaining two questions 
framed by the tribunal. 

The application subsequently made by the appellant to the High Court for 
a certificate under section 66-A (a) was rejected by the High Court. Thereupon 
the appellant applied for and obtained Special Leave from this Court on March 22, 
1954. The appellant’s contention is that the view taken by the High Court that 
the Commissioner of Income-tax could not have exercised his revisional power 
in respect of the Income-tax Officer’s order granting registration to the respon- 
dent with regard to all the three years in question is based on a misconstruction 
of the relevant provisions of section 33-B of the Act. 

Section g3-B (i) which confers revisional poivcr on the Commissioner provides 
that the Cornmissioner may call for and examine the record of any proceeding under 
the Act and if he considers that any order passed therein by the Income-tax Officer 
is erroneous in so far as it is prejudicial to the interests of the revenue, he may, after 
giving the assessee an opportunity of being heard and, after making and causing 
to be made such enquiry as he deems necessary, pass such order thereon as the cir- 
cumstances of the case justify including an order enhancing or modifying the assess- 
ment or cancelling the assessment or directing a fresh assessment. Sub-section 
(2) provides that orders of re-assessment made under section 34 cannot be revised 
under section 33-B (i) and adds that the said revisional power cannot be e.xercised 
after the lapse of tWo years from the date of the order sought to be revised. Sub- 
section (3) gives the assessee the right to'prefer an appeal to the Appellate Tribunal 
against the Commissioner’s revisional order within the prescribed period ; and sub- 
section (4) provides for the procedure for filing such an appeal. 

In the present appeal two short quckions fall to be decided under section 33-B 
(I). Does the order passed by the Income-tax Officer granting registration to 
the assessee firm continue to be an order passed by the Income-tax Officer even 
after the asscssce’s appeal against the assessment made by the Income-tax Officer on 
r— — 
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the basis that the assessee was a registered firm has been disposed of by the Appellate 
Assistant Commissioner ? In other words, where the appeal prefehred by an assessee 
against his 'assessment has been considered and decided by the Appellate Assistant 
Colnmissioner, does the order of registration along ivith the subsequent order 
of assessment merge in the appellate order ? ■ Ifi in law, the order ■ of registration 
can be said to merge in the final appellate order, then clearly the. Commissioner’s 
revisional , power cannot be exercised in respect of itl. This question arises in res- 
pect of the registration order in regard to the two assessment years 1947-1948 and 
1948-1949. The other question which also falls to be decided is whether tlie order 
of registration in respect of tlie assessment year 1949-1950 can be made' the subject- 
matter of the exercise of the Commissioner’s revisional power even though ' the 
assessee’s appeal against the assessment for the said year ' is pending before the 
Appellate. Assistant Commissioner 'at the. rhaterial time. • . 

There can be no doubt that, if an appeal is provided against an order passed 
by a tribunal, tlie decision of the appellate authority is the operative decision in 
law. If the appellate authority modifies or reverses the decision of the tribunal, 
it isiobvious* that it is the appellate decision that is effective and can be enforcted. 
In' law the position would be just the same even if the appellate decision merely 
confirms the decision of the tribunal. As a result of the confirmation or 'affirmance 
of the decision of the tribunal by the appellate authority the original decision merges 
in' the appellate decision and it is the appellate decision alone which subsists arid 
is operative and capable of enforcement ; but the question is whether this principle 

can apply to tire Income-tax Officer’s order granting registration to the respondent. 

. 1 

^ In dealing with this question it would be necepary first to refer to the relevant 
provisions of the Act in regard to the granting of registration. Section 26-A of tire 
Act lays down the procedure for the registration, of firms. An application has to 
be made by the firm in that behalf specifying the particulars prescribed by die 
said section and by the material rules framed under the Act. If registration is 
granted by the Income-tax Officer it enables the Income-tax Officer to adopt the 
procedure prescribed by section 23(5) (a) for making assessment orders in respect 
of die registered firm. If a firm is not registered the Income-tax Officer is required 
to follow the procedure prescribed by section 23(5) {b) in making assessment orders 
in respect of unregistered firms. A firm is an assessee under section 2 (2) whedier 
it is registered under section 26-A or not. The Act does not impose an obligation 
on firms to apply for and obtain registration. The Act in terms does, not purport 
to define the effect of registration nor does it enumerate the rights of parties on regis- 
tration of firms; Section 23 (5) (a) and {b) provide for the machinery for collect- 
ing or recovering the tax and in no sense can they be treated as charging sections. 
Broadly stated, even if a firm is registered iri pursuance of an application "made 
undei section 26-A', no difference arises in the liability of the firm or its individual 
partnetx to bfe 'taxed for the total income as may be deterrhiried by the Income- 
tax Officer under sections 3 and 4 of the Act. The computation of taxable income 
is not at all affected by the machinery provided by section 23(5). The decision 
in Shapiirji Pallonji v. Commissioner of Income-tax, Bombay^, bn which Mr. Ay^angar 
himself relied clearly lirings out and empliasizes this position. It is true that tlie 
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Income-tax .Officer 'is empowered to follow the two methods specified in section 
23 (5) (a) and (6) in determining the tax payable by registered and unregistered 
firms respectively and making the demand for the tax so found due ; but this does 
not affect the computation of taxable income. It is important to bear in mind that 
the order granting registration to an assessee firm, is an independent and' separate 
order and it merely affects or governs the' procedure to be adopted in' collecting 
or recovering, the tax found due; > It is not disputed that the registratibn' granted 
by the Income-tax Officer to an assessee firm can be cancelled by him either under 
section 23 (4) or under rule 6-B. It is .'also clear that the Income-tax ' Officer’s 
order granting registration can be cancelled . by the Commissioner under section 
33-B (i). The argument for the respondent, however,' is that as a result of the de- 
cision of the appeal preferred by him against the Income-tax Officer’s order of assess- 
ment, the order of registration passed by the Income-tax Officer in favour 'of the 
respondent has ceased to be the order passed by the Income-tax Officer as sucli. 

, > Hi' ' 

It is 'therefore necessary to inquire whether tire order of registration passed 
by the Income-tax Officer can be challenged by the department before the Ap- 
pellate Assistant Commissioner where the assessee , firm has preferred an .appeal 
against the order of assessment. The decision, of this ■ question >vould obviously 
depend upon the relevant provisions of the Act in respect of appeals to the Appellate 
Assistant Commissioner and the powers .of the Appellate Assistant Commissioner. 
Section 30 (i) gives the assessee the right to prefer appeals against the orders specified 
in the said section. The assessee firm can, for instance, object to the amount of 
income assessed under section 23 or section 27. The assessee firm can also object to the 
order passed by the Income-tax Officer refusing to register it under section 23 (4) 
or section 26-A. It can likewise object to the cancellation by the Income-tax 
Officer of its 'registration under section 23 (4). It is significant that, whereas an appeal 
is provided against orders passed by the Income-tax Officer under section 23 (4) 
or section 26-A either refusing to register the firm or cancelling registration of the 
firm, no appeal can be filed by the department against the orcler granting regis- 
tration. Indeed it is patent that the scheme of the Act in respect of appeals to 
the Appellate Assistant Commissioner is that it is only the. assessee who is given a 
right to make an appeal and not the department. Thus 'there can be no' doubt 
that the Income-tax Officer’s order granting registration to a firm cannot become 
the subject-matter of an appeal before the Appellate Assistant 'Commissioner. 

The next question which must be considered is whether the Income-tax 
Officer’s order granting registration to a firm can be claallenged by the. department 
during the hearing of the firm’s appeal against the final order of assessment made 
by the Income-tax Officer ? I'he powers of the Appellate Assistant Commissioner 
are to be found in section 3 1 of the Act. Section 3 1 (3) (a) authorises the, Appellate 
Assistant Commissioner to confirm, reduce, enhance or annul the assessment under 
appeal. Under section 31(3) wide powers are given to the appellate autliority 
to set aside the assessment or direct the Income-tax Officer to make fresh assessment 
after making such further enquiry^ as the Income-tax Officer may think fit or as 
the Appellate Assistant Commissioner may direct. The Appellate Assistant Com- 
missioner is also given the authority, in the case of an order cancelling the regis- 
tration of the firm under sub-section (4) of section 23 or refusing to register a firm 
under sub-section (4) of section 23 or section 26-A or to make a fresh assessment 
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under section 27, tO confirm sucli order or cancel it and direct the Income-tax Officer 
to register the firm or to make a fresh assessment as the case may be. This section 
further lays down that, at the hearing of an appeal against the order of an Income- 
tax Officer, the Income-tax Officer shall have the right to be’ heard either in person 
or by his representative. It is thus -clear tliat wide powers have been conferred 
on the Appellate Assistant Commissioner under section' 31 . It is also clear that, 
before the appellate authority exercises his pd^vel•s, he is bound to hear the Income- 
tax Officer or his .representative. It 1 has been urged before us by Mr. Ayyangar 
on behalf of the respondent that these provisions indicate’ that, in exercise of his 
wide powers the Appellate Assistant Commissioner can, in a proper case, after 
-hearing the Income-tax Ofiicer or his representative, set aside tlie order of regis- 
tration ; passed by the ' Income-tax Officer.. We are not prepared to accept this 
-argument, .The powers of the Appellate Assistant Commissioner, however Avide, 
have, we think, to be exercised in respect of tlie matters which are specifically made 
appealable under section 30 (i ) of the Act. If any order has been deliberately left 
out from the jurisdiction , of the Appellate Assistant Commissioner it would not 
be open to the appellate authority to entertain a plea about the correctness, pro- 
priety or validity of such an order. Indeed, if the. respondent’s contention is 
accepted, it would virtually give the department a right of appeal against the order 
in question and there can be no doubt that the scheme of the Act is not to give the 
department a right of appeal to the Appellate Assistant Commissioner against any 
orders passed by the Income-tax Officer. The order granting registration can be 
cancelled by. the, Income-tax Officer himself either under rule 6-B or under sec- 
tion 23 (4) . It may be cancelled by the Commissioner in exercise of his revisional 
po^ver tmder section 33-B ; but it cannot be cancelled by the Appellate Assistant 
Commissioner in exercise of his appellate jurisdiction under section 31 of the Act. It 
is true .that, in dealing with the assessee’s appeal against the order of assessment, 
the Appellate Assistant Commissioner may modify the assessment, reverse it or 
send it back for further enquiry ; but any order that the Appellate Assistant Com- 
missioner may make in respect of any of the matters brought before him in appeal 
wiU not and cannot affect the order of registration made by the Income-tax Officer. 
If that be the true position, the order of registration passed by the Income-tax 
Officer stands outside the jurisdiction of the Appellate Assistant Commissioner and 
does not stricdy form part of the proceedings before the appellate authority. Even 
after the appeal us decided and in consequence the appellate order is the only, order 
which is valid and enforceable in law, what merges in the appellate order is the 
Income-tax ..Officer’s order imder appeal and not his order of registration which 
was ,not and could never become the subject-matter of an appeal before the ap- 
pdlate authority. ^The theory that the order of the tribunal merges in the order 
of the appellate autliority cannot tlierefore apply to the order of registration passed 
by the Income-tax Officer in the present case. 

In this connection we may refer to the argument which Mr. Ayj'angar, for 
the respondent, seriously pressed before us. He contended that, when the Appel- 
late Assistant Commissioner hears the assessee’s appeal, he is himself computing 
the tdtal taxable interne of the assessee and, in discharging his obligation in that 
behalf, he may be entitled to' consider all relevant and incidental questions. In 
support of this argument h'lr. A^’yangar referred us to tlie decision in Rex v. The 
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Special CommissiotUr of Income-lax (Ex parte Elmhhsty. The point which arose before 
the King’s Bench Division in this case was whether, when a notice of appeal has 
been given, it was open to the assessee to withdraw his appeal and the Court held 
that once notice of appeal is given the appellate authority was entitled and indeed 
bound to see that a true assessment of the amount of the taxpayer’s liability was 
arrived at. We are unable to see how this decision can really help the respondent 
in the present case. When an appeal is taken before the Appellate Assistant Com- 
missioner undoubtedly he is bound to examine the case afresh but that cannot bring 
within the purview of his appellate 'jurisdiction matters which are deliberately left 
out by the Act. If section 30(1) does not provide for an appeal against a parti- 
cular order, legislature obviously intends that the correctness of the said order can- 
not be impeached before the appellate authority. The jurisdiction and powers 
of the appellate authority must inevitably be determined by the specific and re- 
levant provisions of the Act. > 

r ’ 

In this connection it may be useful to compare the relevant and material 
features of the revisidnal powers conferred on the Commissioner by sections 33-A 
and 33-B respectively. The Commissioner’s revisional power under section 33-A 
cannot be exercised to the prejudice of the assessee in any case. It can be exercised 
in respect of orders passed by any authority subordinate to the Commissioner ; 
but in no case can the revisional order prejudically affect the assessee. It is signifi- 
cant that the Explanation to section 33-A expressly provides that the Appellate 
Assistant Commissioner shall be deemed to be an authority subordinate to the Com- 
missioner. In other words, in exercise of this revisional power the Commissioner 
may modify or reverse in favour of the assessee even the orders passed by the 
Appellate Assistant Commissioner. The position under section 33-B, however, is 
different. The Commissioner’s revisional power under section 33-B can be 
exercised only in respect of orders passed by the Income-tax Officer. The appellate 
orders aie outside the purview of section 33-B. That is one important distinction 
between the two revisional powers. The other important distinction is that, where- 
as under section 33-A the revisional jurisdiction cannot be exercised to the prejudice 
of the assessee, under section 33-B the Commissioner can, in exercise of his revisional 
power, make orders to the prejudice of tlie assessee. It 'is not disputed that under 
section 33-B erroenous orders passed by the Income-tax Officer which are pre- 
judicial to the revenue can be revised by the Commissioner. Now, the Income- 
tax Officer’s order registering the firm is not appealable and so it cannot become 
the subject-mattei of an appeal before the Appellate Assistant Commissioner. Such 
an order can therefore be revised by the Commissioner under section 33-B when- 
ever he considers that it has been erroneously passed. In the present case there 
is no doubt that the respondent firm cannot be validly registered in view of the 
fact tliht one of its partners is a minor and so, on the merits, the Commissioner’s 
order is clearly right. We must accordingly hold ’that the iligh Court was in error 
in taking the view that the Gommissionci had no authority to set aside the 
registration order passed by the Income-tax Ofiicer granting registration to the 
respondent for the years 1947-1948 and 1948-1949. 

The case in rcgaicl to the subsequent year 1949-1950 presents no difficulty. 
The appeal picfciicd by the icspondcnt against the Income-tax Officci’s assess- 


*• (' 935 ) 20 T.C 381. 



1015 


^ 95 ^] ■r- amritlal bhqgilal & co. {Gajendragadkar, J.). 

ment order in. respect of this year %vas pending at the material time before the 
"Appellate Assistant Commissioner ; and so no question of merger arose in respect 
of the order granting rene^val of registration for this period. There can be no doubt 
that even on the theor\'^ of merger the pendency of an appeal may put the order 
under appeal in jeopardy but until the appeal is finally disposed of the said order 
subsists and is effective in law. It cannot be urged that the mere pendency of an 
appeal has the effect of suspending tlie operation of the order under appeal. The 
High Court, however, appears to have taken tire \n.ew that tlie revisional power 
is an extraordinary power and can be exercised only for rmusual and extraordinary 
reasons. It was also assumed by the High Court that, in tire pending appeal, the 
department rvould have an alternative remedy because, according to .the High 
Court, the department could have challenged the validiy- or the propriet>^,of the 
respondent’s registration and could have asked the Appellate Assistant Commis- 
sioner to cancel it. As we have already pointed out, tire department could not 
challenge the validity of the registration order in dre assessee’s appeal before tire 
appellate authority and so tire argument tliat the department had an alternative 
remedy is not correct. It is clear from the judgment of the High Court that it is 
the assumption that the department had an alternative remedy which weighed 
with the learned Judges in reaching tlieir final conclusion. Then the argument 
that tire extraordinary' revisional power must be exercised only for extraordinary 
reasons is really not very material. Whetirer or not the revisional power can be 
ptercised in a given case must be determined solely by reference to the terms of sec- 
tion 33-B itself. Courts rvould not be justified in imposing additional limitations 
on the exercise of the said power on hypotlretical considerations of policy or the ex- 
traordinaiy nature of the porver. We must, therefore, hold tliat the High Court 
n’as also in error in holding that the Commissioner -was not authorised in cancelling 
the order of the respondent’s registration for tlie year 1949-1950. The result is 
tliat tlie view taken by the High Court must be reversed and the first question framed 
by the tribunal as well as the additional question framed by the High Court must 
be .answered in favour of the appellant. 

Then there remain two other questions wliich were framed by the tribunal 
but have not been considered by the High Coiut. The learned counsel appearing 
for both the parties agree that we need not remit tliese two questions to the High 
Comrt with the direction that the High Court should deal with them in accordance 
with law ; it has been conceded before us tliat, if the principal question about the 
Commissioner’s power under section 33-B (i) to cancel the r^ondent’s registration 
is answered in favour of the appellant, then the two remaining questions ivould 
become academic and answers to them would also have to be in favour of the 
appellant. It is true, by his order the Commissioner purported to set aside the 
assessment orders made under section 23(3) and section 55 and directed the Income- 
tax OSicer to make fresh assessments according to law for each of tiie years in ques- 
tion. If this part of die order is literally construed it would clearly be open to 
the objection raised by the respondent. The assessment orders passed by the 
Income-tax Ofiicer for the years 1947-1948 and 1948-1949 had been modified by the 
Appellate Assistant Commissioner and in that sense they had ceased to be the orders 
of assessment passed by the Income-tax OfBcer himself and so the Commissioner 
could not have exercised his revisional power under section 33-B (i) in respect of 
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the said appellate orders but we are inclined to think that the Commissioner did 
not intend to set aside the assessments in this sense. It is clear from the order read 
as a whole that, having cancelled the respondent’s registration, the Commissioner 
tvanted to direct the Income-tax Officer to make suitable consequential amend- 
ment in regard to the machinery or proeeduce to be adopted to recover the tax pay- 
able by the respondent. In fact it is conceded, that, in his subsequent order, the 
Income-tax Officer has accepted the figure of the taxable income of the respon- 
dent as determined by the appellate authority for the relevant years and has pro- 
ceeded to act under section 23 (5) (i) on the basis that the respondent is an unregis- 
tered firm. Therefore we cannot hold that the order passed by the Commissioner 
is bad in law on the ground that “ he directed the Income-tax Officer to pass the 
order in a particular manner ”, The answer to question No. 2 would accordingly 
be in the negative. Then as regards question No. 3, it is difficult to understand 
how this question can be said to arise from the proceedings before the tribunal. This 
question challenges the validity of the procedure adopted by the Incoihe-tax Officer 
in passing fresh orders against the respondent. This proceeding is clearly subse- 
quent to the impugned order of the Commissioner under section 33-B (i) and so 
we are imable to see how the tribunal allowed the respondent to raise this conten- 
tion in appeals which had been filed by tlie respondent against the ‘Commissioner’s 
order under section 33-B (1). Besides, it has been fairly conceded by Mr. Ayyangar 
before us that, when the Income-tax Officer merely proceeded to adopt a different 
machinery to recover the tax due from the respondent' in consequence of the can- 
cellation of the respondent’s registration, there was no occasion or need to issue 
another notice against the respondent. ‘We must accordingly answer question 
No. 3 also in the negative. 

In the result all the questions framed in this case are answered in favoui of 
the appellant. The order passed by the High Court is set aside and the appeal 
is allowed with costs throughout. 


Appeal allowed. 
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Tr.msfer of Property Act (IV of 1O82), section 60 — Terra tliat mortgage was not to be 
redeemable for cig ily-five ycais— How far dog on equity of redemption which 
can be relieved against 


Printed & Published by N, Ramaratnam, M.A., B.L., at the M. L. J. Prc« (Private) 
55'56, Muodakaani Amman Koil Sweet, Mylapore, Madra* 4- 



Vol. XXI— No. 10 


THE 

SUPREME COURT JOURNAL 

CASES DETERMINED IN THE 

SUPREME COURT OF INDIA 




Edited by 

K. SANKARANARAYANAN, b.a., b.l. 






. \ 




'0 


\ 


Articles 

Report# 



Paocs; 


« 195—250 

.. 1017 — 1086 


SUPREME COURT JOURNAL OFFICE 

POST BOX 604, MYLAPORE, MADRAS 

Subscription ; Rs. 15 per annum. Foreign 253h. 
[All Rights Reseh!ed,1 
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With the latest Andhra Court-fees and Suits Valuation 
(Andhra Pradesh Second Amendment) Act, 1958 
(Act No. XVII of 1958). 
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1. A topical and lucid exposition of the law of Court-fees in the light oi 

judicial decisions wth the Court-fees Act, 1870 and the Suits Valua- 
tion Act, 1887 edited with notes, and the Rules and Notifications as 
appendices. (This forms one serial paging of the book.) 

2. The text of the new Court-fees and Suits Valuation Act with notes 

indicating the changes in the law and explaining how the case-lav^ 
summed up in No. 1 above has to be applied to cases arising under 
the new Act. (This forms another serial paging.) 

3. Supplements to botli the above parts citing subsequent cases decided 

up to 30-6-1958 and the amendments extending the Act to Telcngana. 
(Tables of fees under the new Act prepared and set out in this 
supplement.) 

4. Table of fees under A. P. Act XVII of 1958 prepared and set out 

separately. 

Price Rs. 6. Postage eatra- 


READY 

—OF INTEREST TO VILLAGE PANCHAYATS— 

The Madras Village Panchayat Act 

(SECOND EDITION) 

(With Amendments of Andhra Pradesh State) 

By R. MATHRUBUTHAM & R. SRINIVASAN 

The Second Edition of this book has been completely 
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Pradesh have been noted and the relevant case-law have 
been given. Attractively got up. 

Price Rs. 12. Postage extra. 
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LEGAL AND POLITICAL DISPUTES IN INTERNATIONAL LAW 

By 

S. N. Dhy.-vni. Assistant Ptqfessor of Law, Lucknow University. 

The distinction between legal and political disputes usually referred as justi- 
ciable and non-justiciable disputes continues a difficult task for the jurists and Judges 
ever since modern international law began to tread in the community relations 
of nations. The fluid nature of distinction is firstly due to vatydng conflicts of 
interests of the States on issues of colonialism. State sovereignty and security, vital 
interests,- national honour and State mdependence. Secondly in the absence of 
consistent state practice, it is easier for tlie politicians and otliers to twist a legal 
■disp-ute as political or vice versa. Consequently Judges and jurists have failed to 
provide an objective agreed criterion for international society which is basically 
founded on sovereign equality of all States Moreover the jurisdiction of inter- 
national Courts and tribunals depend on consent of States wliich are not always 
■\silling to have a dispute decided on the basis of international law. There is a 
feeling that international la^v has not yet developed the scope and definiteness neces- 
sary to permit international disputes generally to be resolved by judicial rather than 
political tests. 

However, the unritings of publicists, judgments of Courts, international 
treaties and conventions have endeavoured to lay dorvn distinction bet\s-een the 
two principal categories of disputes, namely, the legal and the non-legal dis- 
putes. There is a consensus of opinion among jurists- that a legal dispute is one 
tvhich can be settled by legal methods, wherein the parties recognise the legal foun- 
dation of a given situation, but disagree over the interpretation of the law appli- 
cable. In such a dispute the claim is based on existing legal right grounded in a 
treaty or under international larv. Consequently the legal macltinery and the results 
are acceptable to the parties in dispute. Wfliereas a dispute is political (and there- 
fore non-justiciable) which is pressed on other than legal consideration i.e., on poli- 
tical, economic, moral, ideological and military grounds. Herein there is a con- 
flict of interest rather than conflict of rights, meaning thereby, that in the former 
case party or parties rely on extra-legal grounds while in the later case they place 
tlremselves on grounds of rule of law. In short the problem refers to ; do the 
parties want to have a settlement according to law or do they wu.nt to have extra-legal 
means for the settlement of the dispute ? Therefore where one of the states to the 
dispute want the settlement by otlier than legal method, should that state be 
. compelled to consent for the settlement in accordance Mth law ? Legally States 
are equal and sovereign. The principle of consent reigns supreme in international 
law. Except international customs and the general principle of law recognised 
and followed by most of the States, every State is its own Judge and cannot be sub- 
jected against its -ivill to tlie jurisdiction of any international Court, tribunal or any 
other body. In the Eastern Carelia case^, the Permanent Court of International 
Justice laid it doum as well-established in international law that no State . can, 
without its consent be compelled to submit its disputes r\ith other States 
eitlier to mediation or to arbitration, or to any other Idnd of pacific “ settle- 
ment The principle is a general one that only consent of the parties tsiU make 
it possible for an international tribunal to take jurisdiction over them. “ The 
point is thaf^” tmtes Werner Le\d “in certain disputes, namely, generally those 
arising from a desire for change in the status quo at least one of the parties 


1. -A-Ttide 2 (i). Charter of the United Nations. 

2. (o) Oppenheim : International Law, Vol. II, 3 ; 

(b) Lanterpacht : The Functions of Law in the International Community, 351 ; 

(c) Schtvargenbcrger : A hlanual of International Law, 1 14 ; 

{dj Levi : IVorld Organisation, 61. 

3. Eastern Carelia Advisory Opinion Series B. No. 5 at page 27. 

4. Levi, World Organisation. 
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is opposed to or uninterested in the legal situation as such. A legal decision can 
either confirm a situation or change it within the frame work of the law, can either 
grant or refuse a claim. But what the dissatisfied party wants is either a new law 
or in any case a situation which could not be established under the existing legal 
system. The law, in such disputes, is quite clear in regard to the demand ; it can- 
not be fulfilled, and for that reason the party wants to handle the dispute outside 
the legal procedure. For this reason the dispute must be dealt with by political, 
not legal, means. The decision whether or not a dispute is justiciable is therefore 
primarily dependent upon the will of the parties. It is subjective decision. No 
objective criterion can be found.” Nevertheless for many centuries jurists have 
tried hard to find a border line between legal and non-legal disputes without success. 
This is because international society is lacking in its legislative, judicial and executive 
organs for resolving conflicts of interests which within States are normally settled 
by these bodies. International lawyers, however, have made attempts in this re- 
gard providing methods and machinery in order to avoid recurrence of conflict 
and wars which would create a constant tense atmosphere and dissatisfaction in. 
international relations. 

The awareness of classifying disputes as legal and political is not a modem 
phenomena but also existed to some extent with Greeks and Romans®. Arbitration 
as legal method was popular in ancient communities. Consequently arbitration 
as legal process for the settlement of international disputes continued during the 
middle ages till the beginning of the twentieth century. It became, however, 
marked with the Jay Treaty of 1794 between United States and Great Britain which 
was more judicial and less political. In accordance with this treaty several questions 
regarding boundary controversies and mutual rights and duties were submitted to 
arbitration. This treaty, therefore, proved of practical and theoretical im- 
portance inasmuch as it demonstrated the possibility® of judicial determination 
of important political and territorial controversies. 

The distinction between justiciable and non-justiciable disputes became well- 
established for the first time as part of positive international law by the Hague Con- 
ventions for the Pacific Settlement of International Disputes in 1899 and 1907. 
The Hague Convention of 1907 laid down^ : 

“ In questions of a legal nature, and especially in the interpretation and 
application of international conventions arbitration is recognised by the signatory 
powers as the most effective and at the same time the most equitable means of 
settling disputes which diplomacy has failed to Seal ”. The first recognition of 
this distinction in the Hague Conventions led to its incorporation in several treaties. 
The first of these treaties namely treaty between Great Britain and France® provided 
“ Differences which may arise of a legal nature, or relating to the interpretation 
of treaties existing between the two conti-acting parties and which it may not have 
been possible to settle by diplomacy, shall be referred to Permanent Court of Arbi- 
tration established at the Hague by the convention of 29th July, 1899, provided 
nevertheless, that they do not affect the vital interests, the independence, or the 
honour of the two contracting States and do not concern the interests of third 
parties.” Similarly treaties concluded by United States with Great Britain and 
France on 3rd August, 1911, provided for arbitration of “ all differences hereafter 
arising between the High Contracting Parties concerned by virtue of a claim 
otherwise, and which are justiciable in their nature by reason of being susceptible 
of decision by the application of the principle of law or equity ”. The so-called Root 
Arbitration Treaties concluded by the United States contained an additional clause 
rcser\'ing for the Senate of United States the right of advice and consent in regard 
to any special arbitration agreements to be made by the United States. The 


5. Oppenheim : International Law, Vol. II, 35. 

6. Albania Arbitration, 1870, Behring Sea Arb., 1893, British Guiana Arb., 1897 

7. Article 30. 

8. Article I, Anglo French Arb. Treaties, 1903. 
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AmericanRoot Arbitration treaties became model to United States Arbitration Treaty 
of 1928 with France. This treaty contains a number of extensive reservations. The 
reservations exclude from tlie operation of the treaty disputes the subject-matter of 
which {a) is within tire domestic jurisdiction of either of the contracting parties ; [b) 
involves the interests of third parties; (c) depends upon or involves the observance 
of tlie obligations of France in accordance \vitli Covenant of the League of Nations. 
The same formulation of justiciable disputes is adopted in the General Treaty of 
Inter-American Arbitration of 1929. Article i of the Treaty provides : “ The 

High Contracting parties bind themselves to submit to arbitration all differences 
of an international character which have arisen or may arise between them by virtue 
of claim of right made by one against the other under treaty or otlrerwise, which 
it has not been possible to adjust by diplomacy and ^vhich are judicial in their nature 
by reason of being susceptible of decision by the application of the principle of law.” 
These shall be considered as included among the questions of judicial character. 
The formula “ disputes udth regard to which the parties are in conflict as to their 
respective rights ” is found in the Locarno Treaties, 1925 and in tlie General Act 
(of Geneva) for the Pacific Settlement of International Disputes, 1928. As to legal 
disputes, the General Act provided for judicial settlement by the Permanent Court 
of International Justice. As to non-legal disputes, it provided first for a system of 
Conciliation Commissions and in default of settlement by such Conciliation Com- 
mission for submission to an Arbitral Tribunal. Such non-legal disputes are to 
be decided ex-acquo-et bono if the sources of law enumerated in Article 38 of the 
Statute of tlie Court provide no rule for the case. 

The Covenant of the League of Nations maintained tire orthodox distinction 
as to justiciable and non-justiciable disputes. The Covenant provides^, “ (i) The 
members of the League agree that rvhenever any dispute shall arise betrveen them 
which they recognise to be suitable for admission to arbitration and wlrich cannot 
be satisfactorily settled by diplomacy, they will submit the whole subject-matter 
to arbitration. 

“ (2) Disputes as to the interpretation of a Treaty as to any question of in- 
ternational law as to tire existence of any fact which, if established, would consti- 
tute a breach of any international obligation, or as to extent or nature of the re- 
paration to be made for any such breach, are declared to be among those ^vhich 
are generally suitable for submission to arbitration or judicial settlement The 
Charter of the United Nations also contains^® " arbitration and judicial settlement ” 
as one of the several means for the settlement of any dispute. It further provides 
the Security Council ■while recommending appropriate procedures or mediods- 
of adjustment should also take into consideration that legal disputes should as a 
general rule be referred by the parties to International Court of Justice in accordance 
with the provisions of the Statute of the Court. “ Enumeration of the subjects 
suitable for judicial settlement is also followed in the so-called “Optional Clause” 
of the Statute of International Court of Justice. It provides ffiat States may 
declare that they recognise as compulsory ipso facto and without special agreement 
in relation to any Member or State accepting the same obligation the jurisdiction 
of the Court in all or any of the classes of legal disputes concerning ; (a) the in- 
terpretation of a treaty ; (b) any question of international la\v ; (c) the existence 
of any fact which if established would constitute a breach of any international 
obligation ; {d) the extent and nature of the reparation to be made for any such 
breach.” 

Generally spea^g no State is bound to accept the jurisdiction of the Courts 
Even a State which is signatory, is free to accept or reject the jurisdiction of the Court 
in any case and in respect to any State, if it has not deposited a special 


9. Article 13, Covenant of the League of Nations, 
to. Article 33, Charter of the United Nations. 

II. Article 36, Statute of the International Court of Justice. 
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declaration to that effect that it would be bound in future for all or a special 
class of cases. The declaration might be made “ unconditionally or on con- 
dition of reciprocity on the part of several or certain States, or for a certain time.” 
Aiost of the Member States of the U.N. including all Great Powers have declared 
their acceptance of the compulsory jurisdiction of the Court in all legal disputes as 
enumerated in “ Optional clause These Declarations contain the condition of re- 
ciprocity and reservation by which Court derives its jurisdiction. Generally most 
of the States which are now bound by optional clause have attached reservations 
and conditions to divest the Court’s^^^ jurisdiction. The reservations have 
weakened the significance of “ optional clause ” inasmuch as its acceptance has 
reached “to the vanishing point of legal obligation”. Adhesion to Optional Clause 
with numerous conditions and reservations is one of the great anomalies in inter- 
national law rrhich has diminished the colour of legal disputes as compared to 
non-legal disputes. 

The general submission of disputes to Court of International Justice has gone 
down^® because the Court has no authority to enforce its decrees. An enforce- 
ment procedure, however, is also provided in that if a State which has accepted 
the jurisdiction of the Court refuses to respect the Court’s verdict, the other party 
may appeal to the Security Council for measures to enforce the judgment. The 
Court has to deal with disputes between States^’. Further there is no codified 
body of international law which it can interpret and apply. The disputes have 
strictly to be legal. It has to rely on “ International Conventions, international 
custom, the general principles of law recognised by civil nations and judicial de- 
cisions and teachings of the most highly qualified publicists of the various nations.” 
This is indeed very wide and vague field that is why the Statute of the Court con- 
tains an “Optional clause”. Besides this, impartiality of the Judges is always some- 
what suspect because national and traditional loyalties of the Judges and also be- 
cause the political interest of States enter into the selection of such members. Of 
course there is nothing in the .Statute of the Court which provides^® that the Judges 
as a whole should represent the main forms of civilisation and the principal legal 
systems of the world”. It may be one of the reasons for far-reaching reservations 
for the exclusion of Court’s jurisdiction. Modern international law has gro^vn 
but of Western customs and traditions and the Court in the absence of systematised 
oriental contribution to International law, has relied only on material®® sources 
of international law. This has created a feeling in Afro-Asian countries that Court 
is delving in political issues like colonialism and national independence with the 
scales of law which need a change according to the changed context of values 
and ideals after the Second World War. Manifold efforts are being made 
towards elimination of war and maintenance of peace, co-existence, protection 
and preservation of human rights, recognition of Afro-Asian national resurgence 
and cofiaboration among nations. These are the dynamic changes of our times in 
international relations which come in conflict with traditional principles of inter- 
national law. Therefore in this transitional period of human history an out-dated 
and unsuited thing should not continue to exist and tied up in a legal chain and 
thereby embitter relations between nations. For instance in the “ Right of Passage 
Case ” brought by Portugal asking the Court to declare that Portugal has a right 
of passage across the Indian territory to the enclaves of Dadra and Nagar Haveli, 
India, relied on a reservation in its own declaration of acceptance which excludes 


12 See I.G.J. Year Book 1951-52, 484. 

13. Legal Controk of International Conflicts, 126. 

14. Oppenheim ; International Law, Vol. II, 62. 

■15. Wright : Commentary of International Law ; A Balance Sheet, New York, 1955. 
, Article 94, Charter of the United Nations. 

t7\ Article 35, Statute of the Court of International Justice. 
l8. i^rticlc 38, liiW. 

19 - Article g, Jtitf. 

20. Artilcc 30, /iid. 
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from the jurisdiction of the Court disputes with regard to question which by inter- 
national law fall exclusively within the domestic jurisdiction of the Government of 
India. Naturally the dispute arose as a result of changed political circumstances. 
The dispute is political, not legal. The Court is not set up to perptuate colonialism, 
and impinge the security, and national sovereignty of new nations of Asia and Africa. 

The solution must be found in the formulation of new standards for the conduct 
of States with regard to colonialism, national independence and co-existencee, etc., 
which should be acceptable to Western and Asian African countries. International 
law must be re-examined in the light of aforesaid impact upon international relations. 
Aghin the classification of disputes as such would remain a formidable task till in- 
ternational law remains vulnerable by sovereign nation States. The hope, there- 
fore lies in the establishment of a world federal government, universal and strong 
enough to prevent armed conflict between nations and having direct jurisdiction 
over tire individual in those matters wdthin its authority. But then as before, the 
world may be faced with a new range of problems and opportunities and possibly 
the human ingenuity may evolve new agreed methods of lasting character for the 
settlement of international disputes. 


CONCEPT OF PROPERTY AS A FUNDAMENTAL RIGHT 

By 

Dr. R. C. Hingorani, Acting Head of the Law Department, 

University of Gorakpur, Uttar Pradesh. 

Indian Constitution gives a number of basic rights to an individuaP. One 
of such rights given to an Indian citizen is the freedom to acquire, hold or dispose 
of property". The concept of ‘ property ’ however, which can be acquired, held 
or disposed, is vague®. It has been made more so by the recent judgment of the 
Supreme Court in the case of Amarsingk v. Custodian, Evacuee Property'^. Therein, 
the learned Judges have held that a quasi-permanent allotment under an Evacuee 
Law does not constitute ‘property’ within the meaning of Article 19 (1) (/) so as 
to invoke the help of the Supreme Court in case of violation of such right®. 

The judgment raises a fundamental question as to the concept of ‘ property ’ 
and, therefore, requires our thoughtful consideration. 

Jurisprudentially, property can be defined in a narrow as well as in a wider 
sense. Salmond® gives four concepts of property ; 

(i) Property may comprise all legal rights in the widest sense of the term. 
According to this, whatever legal rights a man has, he has property in respect of 
them. 

(ii) In a less wider sense, property compromises all his proprietary rights’ 
as opposed to his personal rights. Thus, all his rights which constitute his estate 
would be considered his property. Rights which build up his status are not in- 
cluded tlrerein. 


_ I . Here the word ‘ individual ’ is used in a generic sense implying citizens as well as aliens. 
Indian Constitution is unique in the sense that it guarantees some basic rights to an ahen also. 

2. Article ig (i) {/) of the Constitution provides that “All citizens shall have right. ..to 
acquire, hold and dispose of property 

3. Geldart, Elements of English Law, (1953), 6 ; Salmond, Jurisprudence, (1957), 451-452 5 

raxaxi, Text-Book of Jurisprudence, 374-75; also see Constituent Assembly Debates. Volumes 

1-3. 509. 

4- (1957) S.C.J. 574. 

- 5- ditd , 591 and 593. 

' 6. Salmond op. cit. 451-s. 

7. Ibid., 28g'293. Proprietory rights arc valuable in terms of money and in addition are 
mostly transferrable and inheritable. 
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(iii) In a still narrower sense, it is not all his proprietary rights which amount 
to property but only such proprietary rights which are in rem as opposed to pro- 
prietary rights in personam that would constitute property. 

(iv) Finally, property, in the narrowest sense, may only mean ownership 
over material objects. 

From among the above varying concepts of ‘ property ’ Salmond prefers the 
third concept which means that all proprietary rights in rem would constitute pro- 
perty®. This concept of property may he. jura in re aliena ov jura in re propria^. 

Reverting to the Supreme Court case^®, it may be noted that the Supreme Court 
has held that under the Administration of Evacuee Property Act, allotment made 
in favour of displaced persons was only temporary and related to mere use and 
occupation of the evacuee property. Such an allotment was subject to cancellation 
and in addition could not be an object of transfer. The evacuee continued to be 
its owner although the property vested in the Custodian as a statutory manager. 
Further, according to the Supreme Court, since such a quasi-permanent allotment 
was a grant and not an acquisition it would not constitute ‘ property ’ within the 
meaning of Article 19(1) (/) Such an allotment is more in the nature of license 
which is liable to be cancelled by the grantor At best, it is analogous to jus in 
re alina — an interest in the land of other — and, therefore, could not be fitted into 
the concept of the property so as to invoke the protection under fundamental rights^®. 

The above said judgment, it is submitted, is not a judgment. The word ‘ Pro- 
perty ’ as appears in Article 19(1) (/) or in Article 31 has a wider connotation and 
is entitled to liberal interpretation jurisprudentially as well as constitutionally^^. 
The word ‘Property’ therefore would mean not only a concrete thing but also a 
bundle of rights which could be vested in a person^®. This definition would also be 
consistent with Salmond’s concept which includes all proprietary rights in rem}^- 

Property under the Indian Constitution, therefore, would mean and include 
all proprietary rights in rem which are valuable and transferable. Admittedly, 
quasi-permanent allotment under the Evacuee law satisfies the above ingredients 
since the allottee has a valuable interest in it and the right is inheritable, leaseable 
and exchangeable although not alienable The Punjab High Court has thus 
rightly held that a quasi-permanent allotment amounts to ‘ property ’ notwith- 
standing the allottee having no right to alienate the property 1®. According to the 


1 — — ^ 

8. Durga Dass Basu : Commentary on Ike Indian Constitution, (1955), 282 and 346. 

g. Salmond op. cit., 453. 

10. Facts of the case may be briefly given as below : 

Amarsingh and others were displaced persons from West Pakistan. They owned some lands 
in the non-subarban village of Chak. No. 159-R.B., Tahsil Jaranwala, District Lyallpur in Pakistan. 
On the basis of their ownership in Pakistan, they were granted quasi-permanent allotment in village 
Bultanwind, a subarb of Amritsar. Later on, however, the allotment was cancelled by the Custodian 
without any intimation to them. 

11. Amarsingh v. Custodian, (1957) S.C.J. 574 at page 582. 

12. Ibid. 

13. Ibid., 591. 

14. As per Justice Das in State of West Bengal v. Sabhod Copal Bose, (1954) S.C.J. 173; also sec 
fiommissioner, Hindu Religious Endowment v. Lakshmindra, (1954) S.C.J. 346 ; see also Shukla, V.N., The 
Constitution of India, (1956), 53. 

15. State of West Bengal v. Subhod Copal Bose, (1954) S.C.J. 173 at p. 174 ; also see Chicfjusticc 
Patanjali Shastri’s and Justice S.R. Das’ remarks to the same effect at pages 143 and 166 respectively; 
lurdiersec Commissioner, Hindu Religious Endowrrunt v. Lakshimindr h (1954) S.C.J. 346. 

16. Salmond, op. cit., 452 ; Shukla, op. cit., 53. 

17. As regards allottee’s rights see Amarsingh's Case, supra, 586; the word allottee means 
imder “ evacuee law heirs, legal representatives and lessees of the allottee ”. Ibid, 583. 

18. SuraJ Prakash Kapur v. The State of Punjab, 1957 P.L.R. 103 at 106. The facts oftlie above 
<030 were similar to those of Amarsingh supra. 
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Madras High Court also, a hereditary right constitutes property within the meaning 
of Article 19 (1) 

Property and ownership are not two synonyms although ‘ property ’ may many 
a time satisfy the attributes of ownership. Nor is ownership over concrete thing 
an essential property as otherwise no English man could have property in fee-simple 
because until 1925 the Crown was the orvncr of all land in the United Kingdom, 
Besides, there could always be found instances where although the land is owned 
it could not be alienated^®. 

The Supreme Court further asserted that since quasi-permanent allotment was a 
grant, it would not constitute property because Article 19(1) (/) only contemplates 
■acquisition of property and the grant is not acquisition^^. The reasoning as given in 
the factual context, it is submitted, is equally wrong. It may be stressed here that 
acquisition does not necessarily mean acquisition for value. It could also be gratui- 
tous. Assuming for a moment that acquisition should be for value then also quasi- 
permanent allotments made in favour of displaced persons amount to an acquisition 
rather than a grant. The obvious reason is that the government made these allot- 
ments on the basis of quantum of property abandoned by allottees in West 
Pakistan^^. The allotments were not made gratuitously ; rather, the displaced 
persons acquired interest in evacuee property in India because they had left their 
properties in Pakistan. 

Nor will the quasi-permanent allotment cease to be property because the same 
■could be cancelled by the Gustodian^^. It is, undoubtedly, true that the allotment - 
could be cancelled but the same could be said about the tenant at will also. Does he, 
therefore, have no property during the period he holds a lease? Besides, if the Custo- 
dian’s powers witli regard to cancellation of leases were to be perused it would be 
found that the same are not to be arbitrarily exercised. The cancellation must be in 
•consonance with the rules framed under the Evacuee law^-^. In the circumstances, 
quasi-permanent allotment continues to be a valuable interest notwithstanding the 
■Custodian’s right to cancel or vary the lease. 

Finally , it may be submitted that the interest created by quasi-permanent allot- 
ment is not provisional or temporary as the Court has advised. 2® The very word 
‘quasi-permanent’ belies the Supreme Court reasoning and in addition, it w^as dec- 
lared by the Punjab Government that although the ‘allotments will confer no rights 
•of ownership or permanent occupancy. . . .the possession of allottees will be main- 
■tained’*^®. Added to this was the belief among the displaced persons that accor- 

■ - — — - — -- __ -- 

ig. State of Madras v. Narayanan, A.I.R. 1954 Mad. 394-5. .Also see Saghir Ahmed v. State of 
U. P., (1954) S.G.J. 8ig, In which case the Supreme Court has earlier held that property may be 
tangible or intangible. It, therefore, implies that a mere right may in certain circumstances consti- 
tute property wthin the meaning of the Indian Constitution. 

20. Until very recently, a Hindu -widow had very limited right of disposal of property; again, 
an Pakistan, Hindus were for a long time prohibited from disposmg of their properties. Hid these 
persons have no property ? 

21. Amarsingk v. Custodian, supra, 591-2. 

22. Ibid., p. 577. 

23. Ibid., pp. 590-1. 

24. Rule 102 of die Rules framed under the Evacuee Property Act relates to cancellation of 
leases and runs as follows : 

“ 102. Cancellation of allotments. — A Managing OfBcer or a Managing Corporation may in 
respect of the property in the comjjensation pool entrusted to him or to It, cancel an allotment or 
vary the terms of such allotment if the allottee — 

(а) has sublet or parted -with the possession of the whole or any part of the property allotted 
to him without the permission of a competent authority, or 

(б) has used or is using such property for a purpose other than that for which it v/as allotted 
to him without the permission of a competent authority, or 

(c) has committed any act which is destructive of or permanently injurious to the property, or 

{d) for any other sufficient reason to be recorded in writing. 

” Ibid, 590. 

25. Ibid., pp. 591-2. 
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ding to government scheme, quasi-permanent allotments will eventually be followed 
by permanent allotment to tire holding allottees by way of compensation or rehabili- 
tation grant for properties left by them in West Pakistan. This has been actually done 
and the land has been transferred to allottees in permanent o\smership by means of 
a sanad issued to them by the govermnent-h 

It is, therefore, humbly submitted that the svord ‘property’ in Article 19 (i) 
{f) means any proprietar)' right m rem ■which is capable of being acquii'ed, heldo! 
disposed of. It is immaterial whetlier such a right is temporary’’ or permanent ; no 
should the holder be necessarily an osmer 2®. It is sufficient if a person has a valuabi 
interest and may mei'ely be a licensee. Nevertlieless, he -will be deemed to have pro 
perty in that interest so as to invoke the protection under Article 32 or 226 if his sucl 
interest is threatened to be violated or actually sdolated. The above constnictio: 
of the -word ‘property’ svould also include a quasi-peimanent allotment under tli 
Evacuee law. 


«COMMON EMPLOYMENT IN INDIA” 

By 

A\tar Singh, Assisi am Professor of Law, Lucknow University. 

The doctrine of common emplojunent^ after an unpopular existence for over 
centur)^, -was abolished in England by the Lasv Reform (Personal Injuries) Act' 
1948®. 

Its appearance in the common law of England dates back to 1837. Prieslliy '' 
Fowler^, 'svas tire starting point. The plaintiff, a butcher boy, svas travelling in a s'a 
of his master. Due to negligent overloading tlie van broke down and the boy srt 
throsra to the ground and injured In liis suit against the master for damages Lor 
Abinger, C.B., pointed out that tlie action was unprecedented and since the seivai 
knew as much about the risk, as the master, to allow tliis sort of action to preva 
would not only encourage tlie sennnt to omit diligence and caution in his svork bi 
would also impose a new and indefinite liability on masters. 

The principle of this case ivas approved and rationalized by Aldemon, B., 1 
Hutchinson v. York, ?few Castle and Berwick Ry. Co.,®, ivhere he based the e.xemptio 
of the master from liablity on an implied term in the contract of seiwice. He put tl 
principle thus : 

26. Amersingh v. Custodian, (1957) S.G.J. 574, at page 577. 

27. Jbid., p. 589. 

28. Rilchfd V. Peojde. 155 Illinois g8 — It was held in the above case tliat property’ is ‘ not I 
phj'sical thing which may be the subject of ownership, but is the right of dominion, possession, a) 
power of dispossession which may be acquired over it Also see Buchnen v. tVarlcj. 245 U S. S.C . 
at p. 74 sv'herein tlie Supreme Court has held that ‘Propcrt>- is more tlian the mere thing vhicli 
person oiras. It is elcmentars' tliat it includes the right to acquire, use, and dispose of it. The Cons 
tution protects these essential attributes of propertj-. 

1. Under this doctrine an employer was not liable to an emploj ec for tlie damage caused I 
a co-serv’ant. 

2. II & 12 Geo. 6, C. 41. 

3. “ There can be few u-ho mourn tlic abolition of tlie doctrine of common cmplo>'mcnt by tl 

Law Reform (Personal Injuries) Act, 1948 ” Ed. in 66 L.Q.R. 281. 

4- (1837) 3 M. & I\‘. I : 150 E.R, 1030. 

5. The plaintiff knew or upon reasonable care ought to have knoiin about the overloading. 

6. (1830) 5 Ex. 343. But even before this case, the Chief Justice Shaw of the Supreme Cou 
of Mass., U.S.'V. had strengtlicned die principle of Pritstkj.' v. Fowler in an independent jucpmci 
The case before him v-as that of Farewell Boston and tVorecster Reaitroad Corpn.. (1840) 4 Mete, (hty 
40 , in wliich one railwaystnant was injuied by die negligence of another raiiis-ayservant. Hesai 
‘‘Tlie general rule, resulting from considerations as 'well ofjusticc as of polics , is. tliat he iiho rng.tg 

in the cmploiment of another for compensation takes upon himself the natural risks at 

perils incident to the performance of sucli services, and in legal presumption die compensatii 
is adjusted accordingl) .” 
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“He (the servant) knew when he engaged in the service, that he -was exposed to 
the risk of injury, not only from his own want of skill or care, but also from the want 
of it on the part of his fellow-servant, and he must be supposed to have contracted 
on the terms that, as between himself and his master, he ^vould run this risk.” ‘ 

These decisions firmly established the doctrine of common employment. The 
historical basis of the doctrine has been a matter of doubt and controversy. Widely 
different opinions have been expressed as to what prompted the Courts to introduce 
this exception to the established principle of vicarious liability. 

Bohlen® attributes the origin of the doctrine to economic conditions of the 
time. “Commercial and manufacturing conditions were in a state of transition at this 
time (1837-1842). It was an era of commercialism with high tide of industriali- 
zation. Commercial values -were considered to be the highest values. Courts made 
it their special duty to see that no intolerable burden rs’as put upon the development 
of business and manufacture.” In other rvords, shielding of tire manufacturer from 
extensive liability was the only compelling factor behind the introduction, of the 
doctrine. Similar is the opinion of Black, J., as expressed in Tiller v. Atlantic Coast 
Line, Co.^ 

“Assumption of Risk^o is a judicially created rule which was developed in 
response to the general impulse of common law Courts at the beginning of this period 
to insulate the employer as much as possible from bearing tire human overhead which 
is an inevitable part of the ost — ^to some one — of the doing of industrial business. 
The general purpose belfind this development in tire common law seems to have 

been to give maximum freedom to expanding industry (An) opposite doctrine 

would not only subject tlie employer to unreasonable and often ruinous responsi- 
bilities, thereby embarrassing all branches of business, but would also encourage 
carelessness on the part of employees.” 

Roscoe Pound and Francis M. Burdick have differedi^. In the opinion 
of Roscoe Pound the doctrine “was not a setting up of arbitraiy exception to the 
universally recognised principle of justice.” 

“ It was not something adopted wilfully in 1837 by a tribunal consciously ex- 
pressing in legal doctrine the self-interest of a dominant social or economic class- 
The conception of the employer-employee relation as a domestic relation, ^\-hich is at 
the bottom of tort liability of the employer for the tort of the employee is also at the 
basis of the fellow-servant rule^- ”. 

And in domestic relations a host is not bound to take more care of the guest 
than he takes of Irimself and his family. Even so, said Lord Abinger that “die mere 
relation of tire master and seix’-ant never can imply an obligation on the part of the 


7. Ibid., at p. 351. 

8. Bohhn : “Voluntary Assumption of Risk”, 20 H.L.R. 14, 30-31. 

9. 318 U.S. 54, 58. 

10. Doctrine of common employment is based upon an implied term in the contract ofservice 
to assume the risks of employment, what, in other words, is tlie “assumption of risk 

It. Roicoc Pound i “ Economic Interpretation of Torts.” 53 H.L.R. 365, 379; Francis M~ 
Burdick : “ Is Law the Expression of Class Selfishness ”, 25 H.L.R. 349 . 

12. Tne true basis of .vicarious Lability is stiU a matter of research. But one factor tliat is cer- 
tainly at the base of it is that the servant produces benefit for the master and at the same time derives 
his livelihood from tlie master’s business. To the extent to wliich there is interdependence bett^een 
master and servant they become one in the business adventure. Tneir relanonsliip becomes almost 
akin to that of host and guest. And law has never compelled a host to take more care of the guest 
than he reasonably takes of himself. It was probably this concept which the Court of Exclicquer 
\sas extending to tlie relationship of master and sersant in Priestly v. Fczi-lrr. That this tvas so should 
be borne out by Southcote v. Sicnlo', t H. St H. 427 (Ex. 1856). There a social guest tvas injured by a 
defective condition of the premises of which the owner had no knowledge and without his fault. 
Bollock, C.B.. applied the doctrine ol Priestly v. Frwltr and said: “ The same principle applies to the 
case of a \-isitor at a house; wltikt he remains there he is in the same position as any otlicr member of 
the establishment, so far as regards tlie negligence of the master or his servants, and he must take 
ins chance with the rest,” at p. 250. 

J— 27 
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master to take more care of the servant than he may reasonably be expected to do 
■of himself^®. 

Francis M. Burdick also refuses to accept as true the alleged charge of 
favouritism for the manufacturers. Aftpr a careful survey of all the leading cases in 
Anglo-American Law, he concludes ; “ It is clear that the dominant motive. . ..is 
to formulate a doctrine which should be as nearly just as possible to both employee 
and employer.” 

Even if it be accepted as true that the Court in Priestley v. Fowler was struggling 
for a just principle, it will have to be admitted that in doing so the Court leant 
heavily toward the manufacturers. Because it was an era of commercialism the 
interest of employer loomed large. That this was so should become clear from the 
decision of the same Court^® in Winterbottom v. WrighF^. It is this decision from 
■which originated the doctrine of “privity of contractual relationship.” This doc- 
trine left no room for liability in tort where there was privity of contract. It too 
worked in favour of manufacturers. But this was a fallacy which, in the language 
of Winfield, “was injected into our law in 1842, it was non sequitur destined to have 
expensive consequences for the English litigant and it died a hard death in 
Donoghue's'^’’ case^^. 

But the doctrine of common employment became binding upon the House of 
Lords by virtue of its own decision in Bartonshill Coal Co. v, McGuire^^ so that it 
could not be repudiated except by an Act of Parliament. As early as 1877 there was 
wide-spread agitation for a legislation. Even the Courts i-ealised that the doctrine 
had become morally unacceptable. “Morally speaking tliose who employ men on 
dangerous work without doing all in their power are highly represhensible . . . .The 
workmen who depends on his employment for the bread of himself and his family 
is thus tempted to incur risks to which, as a matter of humanity he ought not to be 
exposed 20”. Undoubtedly the doctrine was inherently inequitable. It placed the 
burden of industrial risks upon the injured servant whereas it ought to have been 
placed upon the enterprise itself. Employers’ Liability Act, 1880 2 2 was the outcome 
■of this criticism. But it was a timid measure. Firstly, it did not abolish the doctrine 
altogether. It only made the doctrine inapplicable in those cases in which the person 
■causing and the person suffering injury were not fellow-servants of the same grade. 
■Secondly, it did not prohibit contracts in contravention of the Act. Hence the 
number of employees benefited was very small 2 2. 

Harshness of the doctrine became more and more apparent with the constant 
ffow of cases. The doctrine met its most unsparing condemnation in the House of 
Lords in Radcliffev. Ribble Motor Service, Ltd^^. Lord Atkin said : “At present time 
this doctrine is looked at askance by Judges and text rvriters. There are none to 
praise and very few to love”. 2^ Referring to the grounds on which assumptiVn of 
risk by the seiwant was sought to be based, Lord Macmillan said^® ; “ Whe \ver 

validity these grounds may have possessed a hundred years ago, it is manifes^V*- 
in these present days of large-scale industry they have no foundation whateV^'.W 

13. 3 M. & W. 5 or 150 E.R. at p. 1032. 

14. Francis M Burdick ; “ Is Law the Expression of Class Selfishness,” 25 H.L.R. 349, 3 ^' 

15. The Court of Exchequer which decided V. Eoai/er. In Winkrbottom v. IVri^ht uho 

die important judgment was that of Lord Abingcr, C.B., with which odier Judges agreed. 

16. 10 M. & W. 108 (184a) : 152 E.R. 402. 

17. Donoghue v. Stevenson, L.R. 1932 A.C. 562, where the House of Lords overruled Winter- 
bottom V. Wright. 

18. Winfield on Tort, 6tli Ed., 1954, p. 482. 

ig. 3 Macq. 300. 

20. Woodley v. Metropolitan Distt. Ry. Co., (1877) 2 Ex. Div. 384, 

21. 43 & 44 Vict. C. 42. 

22. MarlandC. Hobbs: “ Statutory Changes in Employers’ Liability ”, 2 H.L.R. 212. 

23. L.R. (1939) A.C. 215. 

24. Ibid., at p. 223. 

25. Ibid., at p. 234. 
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fact. The assumed facts are nowadays a sheer fiction. Yet the rule of law persists 
tliough substantially mitigated by legislation notwithstanding tlrat its original ratio 
has long ceased to be regarded as tenable.” And of ‘ public policy’ upon which 
ShaWj G.J.j based his classical judgment in Farwellv. Bostcn, etc., Corporation"’^, Lord 
Wright said ; 

‘Tf the public policy which Shaw, G.J., had in mind was tliat the welfare 
of the community was best promoted by reducing charges on industry, or saving 
the master’s pocket .... he might at least have considered the other side of the 
picture, the crippled workman deprived by the injury of tire means of earning 
his living, the widow and the orphan bereaved of tlreir breadwimier.” - ‘ 

Incessant demands were made for legislation abolislring the doctrine altogether. - ® 
It "was then abolished by the Law Reform (Personal Injuries) Act, 1948. This Act also 
prohibited contracts in contravention of the Act. 

Since there is no analogous statute in India, the position of the doctrine deser- 
ves investigation. This requires an examination of the Indian cases, though the 
cases are few. 

Blanckett v. Secretary of St ate" is the first Indian case in which tire doctrine of 
common employment was raised as a defence. The plaintiff’s husband, an engine 
driver, was killed in a head-on collision caused by the negligent running of two trains 
as against each other. Richards, G.J., held : 

*' It is perfectly clear in this country where there is no legislation analogous to the 
Employers’ Liability Act that a servant has no cause of action against his master for 
the neglect of another servant in the common employment of the same master®®. 
It is apparent that in the opinion of the learned Chief Justice the doctrine has the 
same legal force in India as it had in England before the Employers’ Liability Act 
of 1880. 

The next case in chronological order is Abdul Aziz v. Secretary of Stak^'^. 
The plaintiff was working inside a wagon loaded tvith wine cases. On account of 
certain jerks caused by negligent shunting of the wagon by a fellow-employee, Uvo or 
three cases of wine fell dowm injuring the plaintiff’s leg. The Sind Court held : 

“It is no doubt true that the doctrine of common employment has met \vith 
condemnation in certain quarters and the outcome of the condeirmation is the work- 
men’s Compensation Act both the England and here. But as the law stands at 
present it must be given effect to in cases which do not fall wthin the Act.” 

It appears that the Court was applying the doctrine %vith regret, but it felt it 
was bound by it. 

Next comes the leading case of Secretary of State v. Rukhminibai^-. Plaintiffs’ 
husband, a time-keeper in the G.I.P. Ry., was travelling in a trolley rvith and under 
the orders of his superior officer. Their trolley was overtaken by a train in a tunnel. 


a6. Of the Supreme Court of Mass, in Farwell v. Boston and Worcester Railroad Corpn., (184a) 
4 Mete. (Mass.) 49, 

27. L.R. (1939) A.C. 215, 241. 

28. Lancaster v.^London Passenger Transport Board, (1946) 2 A.E.R. 612, [Ed. note], " There arc 
few unpopular doctrines to-day than that which is known as common emploj-ment. It is generally 
applied by the C^iuts ■with greatest regret, and there would seem to be a Ukehhood that at some not 
■distant date legislation wiU be introduced to remove it from -the pages of our law In Speed v. 
Thomas Swift & Co., L.R. (1943) K.B. 557, Mackinnon, J., said : “ It is a doctrine which lasvyers 
who are gentlemen have long disliked. I suppose I shall not live to see it, but I hope my successors 
in such tribunals will some day be able to hail tvith relief a short Act of Parliament that abolishes 
the doctrine of common employment altogether.” 

29. (1912) 9 A.L.J. 173 : 13 I.C. 417. 

30. Ibid., at p. 177 of 9 A.L.J. 

31. A.I.R. 1933 Sind 129 : 143 I.C. 334. 

32. A.I.R. 1937 Nag. 354. 
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In the resulting accident plaintiff’s husband was killed. The negligence was that of 
the superior officer. The case divided the Nagpur High Court. If this case had 
arisen in England the defence of common employment would have been defeated 
because of the Employers’ Liability Act. The question therefore \vas whether in 
India, where there was no analogous statute, the doctrine was to be followed in its 
original rigour or as modified by the Employers’ Liability Act. While Staples, A.J.C, 
was of the opinion that “the Common law followed in India is. . . . the unwritten law 
and English statutes have never been held to be in force in India”, Niyogi, 
A.J.C., differed. 

“ It is true that the Employers’ Liability Act has no statutory' force on India and 
no Court would be justified in extending its provisions to India ; nevertheless any 
Court in India rvhich takes recourse to the common law of England and seeks to apply 
its principles to India cannot afford to ignore the extent to which the common law 
stands abrogated by statute .... It therefore appears to me that it is manifesdy 
anomalous and illogical to apply, in the name of justice, equity and good conscience, 
to India a doctrine of common law which is no longer regarded at its source as fair 
and equitable and enforced as such”®*. 

Due to this difference of opinion the question was referred to the Judicial 
Commissioner for opinion®®. Pollock, J., and Stone, G.J., gave their opinions. 
Stone, G.J., said ;®®. 

“ When one in India considers whether a particular branch of the 

English common law should here be applied, one has to ask oneself whether it — 

in accordance with justice, equity and good conscience One cannot take the 

Gommon law of England divorced from the Statute law of England and argue that 
the former is in accordance with justice, equity and good conscience .... I am of thi; 
opinion that the doctrine of common employment would not apply, not because this 
case would fall outside the common law doctrine of common employment, hut 

because it would fall inside the Employers’ Liability Act What I desire to 

point out is that when one finds that a rule has been abrogated by legislation, that 
rule becomes an unsafe guide.” 

Pollock, J., said:®'^ “Even if I were to hold that the doctrine is equitable under 
modern conditions in England, I should not be prepared to extend it to India, as 
I consider that it would not be suitable to Indian conditions.” 

Next in time is T. & J. Brocklebank, Ltdv. JVoor Ahmode^^, ofGalcutta High Court 
The plaintiff, a deck crew in defendants’ ship was' incapacitated for life on account 
of an illness which developed due to the negligence of the master of the same sluP' 
The Court, however, held that, “as plaintiff and the master were 'engaged in different 
departments of duty unconnected with each other, the doctrine of common employ' 
ment did not apply .” 

Thus Secretary of Stale v. Jlukhminibai is the solitary Indian case in which thr 
Court not only refused to follow the doctrine but subjected it to criticism that il 
deserved and also demonstrated its unsuitability to Indian conditions. But at the 
same time it introduced an uncertainty about the position of the doctrine in Indiar 
law, that is, whether it was to be followed in its original rigour or as modified by the 
Employers’ Liability Act of England. To remove this uncertainty the Indiar 
Employers’ Liability Act was passed in 1938.®® It is based largely upon th( 
English Act of 1880. , 

;■ — — — ■ — — — ^ 

33. A.I R. 1957 Nag. 354. at p. 360. 

34. JbtJ., at p. 362. . 

35. Under Sec. 98 (2), C.P. Code. ■ 

36. A.I.R. 1937 Nag. at p. 368. 

37. Ibiii., at p. 363. 

38. I.L.R. (1938) I Cal. 216. 

39. X.XIV of 1938. 
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The last Indian case of Governor-General in Council v. Constance Z^na Wells^° 
•which went upto the Privy Council, could not come within the scope of this Act and 
the doctrine of common employment was held by their Lordships to be a complete 
defence. Plaintiff’s husband died in a railway accident caused by the negligence of 
n fellow- employee in the normal performance of his duties. She made her best efforts 
to bring her case within the meaning of tire Act and even won in the High Court of 
Lahore, but Privy Council reversed the decision of the Lahore High Court. The 
dispute was as to the interpretation of paragraph [d) of section 3 of the Act. That 
paragraph provides that the doctrine of common employment shall not be raised as a 

defence ; “Where personal injury is caused to workman {d) by reason of any 

act or omission of any person in the service of the employer done or made in obedi- 
ence to any rule or bye-law of the employer or in obedience to particular 

instructions given by any person to whom the employer has delegated authority in 
that behalf or in the normal performance of his duties” . The contention of the 
plaintiff as upheld by the High Court^i of Lahore was that paragraph {d) covered 
three categories of negligence — the act or omission of a fellow-servant done or made 
(i) in obedience to any rule or bye-law of the employer; (ii) in obedience to 
particular instructions given by a person to whom the employer has delegated 
authority in that behalf ; and (iii) in the normal performance of the fellow- 
servant’s duties. Their Lordships, on the other hand, held that it covered but 
two : “the act or omission of a fellow-servant done or made (i) in obedience to any 
rule or bye-law of the employer, and (ii) in obedience to particular instructions given 
by a person either by virtue of authority delegated by the employer in that 
behalf or in the normal performance of such person’s duties.” And they said : 
^Tt accords better witlr the grammatical structure of the paragraph and is 
the more natural reading of the language used. In addition it conforms better 
with the limited purpose of the Act which, as its title and the particularity of the 
several paragraphs of section 3 go to show, was intended not to abolish the 
doctrine of common employment but rather to reduce its scope.” 

Interpretation of paragraph (J) of section 3 is not, however, the only importance 
of this case. All the High Courts of India are bound by pre-Gonstitution Privy 
Council decisions The doctrine of common employment, except as modified by 
the Employers’ Liability Act, 1938, has, therefore become binding upon all the High 
Courts of India. Although the Supreme Court is free to examine the doctrine on 
its own merits and can refuse to follow it, but that will depend upon the accident of 
litigation. And in the meantime the doctrine may do mischief in the High Courts. 
It should therefore be abolished by legislation as early as possible. 


r ^ - ■ ■ — -I 

40. (1950) I M.L.J. i-jQ : (1949) L.R. 77 I. A. i. 

4:. Mrs. Wells V. Governor-General, A.I.R. (1946) Lah- 5 °. 52. 

42. “The fact is, as frankly conceded by the learned Judges they were puzzled by the decision 
in Anant Bhlhappa Patil {Minor) v. Shankar Rainchandra Patil, (1943) 2 M.L.J. 499 : L.R. 70 I. A. 232 : 
48 G.W.N. 94, as it was an authority binding on the Indian Courts, they could not refuse to follow 
it, and_ were obliged to discover a distinction. This Court, however, is not hampered bv any such 
limitation, and is free to consider the question on its m-rits.’" Ayyar, J., at p. 8g6 in Shrimvas 
Krishnarao Kango v. Pfarain Devji Kongo, (1954) t M.L.J. 630 : (1954) S.C.J. 408 : (1954) S.C.A. 878, 



•210 


the supreme court journal. 


[VoL. XXI 


jurisdiction are brought in the federal District Courts, of which there is at least one in 
every State, and reach the Supreme Court in its appellate jurisdiction. As a rule, 
no direct appeal lies from a District Court to the Supreme Court, by passing the 
intermediate stage of appeal provided by the Cireuit Courts. Exceptions to this 
rule are, however, made in the ease of some of the federal regulatory Commissions. 
The Supreme Court since 1 869 has consisted of nine members and does not sit in 
panels. One of the objeetions raised by the Judges against President Roosevelt’s 
plan in 1937 of increasing the size of the Court to a maximum of fifteen was that the 
Court would become unwieldy and would be forced to divide itself into panels. 
Independence of Judiciary is maintained by the provisions of the Constitution 
(Artieles II and III). They are appointed by the President with the concurrence 
of the Senate, hold office during good behaviour and receive emoluments which 
cannot be diminished during their continuance in office. Their retirement is 
optional, the usual age of retirement being 70. 

Organization of Judiciary in Australia. 

Although the provisions of the Australian Constitution permit the establishment 
of parallel system of Courts on both the local and national level, the Australian 
Parliament has not considered it expedient to do so. The Constitution provides for 
the High Court of Australia similar to the Supreme Court of the U.S.A. The Parlia- 
ment of Australia has been empowered to establish Courts inferior to the High Court 
(Sections 71 and 77 (4)) and in the exercise of this power it has established the Com- 
monwealth Courts of Conciliation and Arbitration, a Federal Bankruptcy Court and 
a Supreme Court of the Australian Capital Territory. Parliament has further invest- 
ed State Courts with jurisdiction in certain matters coming within the judicial power 
of the Commonwealth. Each of the States has a Supreme Court and also a State 
Court. The High Court serves as a general Court of appeal in all types of cases. ^ 

The High Court consists of a Chief Justice and six other Judges, all appointed 
by the Governor-General in Council, holding office during good behaviour for life, 
and are removable by the Governor-General in Council only on an address from 
both Houses of Parliament, praying for such removal on the ground of proved mis- 
behaviour or incapacity. Their emoluments cannot be diminished during their 
tenure of office. All these provisions ensure independence of the judiciary. 

The High Court is the highest judicial authority in the Commonwealth and 
enjoys wider powers than are enjoyed by the Supreme Court of the U.S.A. It has 
original jurisdiction in all matters, {a) arising under the Constitution or invol- 
ving its interpretation, {b) in all matters of admiralty or maritime jurisdiction, 
(c) afiecting consuls or other representatives of other countries, (d) in which the 
Commonwealth or a person suing or being sued on behalf of the Commonwealth is 
a party, {e) between States, or between residents of different States, or between a 
State and a resident of another State and (/) in which a writ oi mandamus or prohi- 
bition or an injunction is sought against an officer of the Commonwealth. 

Section 38-A further provides that in matters involving any question as to the 
limits inter se of the constitutional powers of the Commonwealth and those of any 
State, or of the powers of two or more States, the original jurisdiction of the High 
Court is exclusive. Appeals from the High Court to the Judicial Committee, are 
by leave of the Court appealed to. Section 74 of the Constitution expressly elimi- 
nates the appeal to the Judicial Committee in inter se questions unless the High 
Court itself refers such a question to the Committee for an opinion. 

Organization of Judiciary in Canada. 

In Canada there is a single unified system of judiciary. The provinces have 
no doubt established their own Courts and regulate their procedure but they are 
subject to Federal control. All the Judges of the provincial Courts arc appointed and 
paid by the Government of the Dominion. The Dominion has granted to provincial 
Courts jurisdiction in most matter of Dominion law and it regulates procedure in 
criminal matters. Frovincial Courts in Canada therefore adjudicate questions of 

_ 1 On Slaw and federal questions an appeal lies to the High Court from the decisions of Ihe 

state Supreme Court. 
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both federal and local import arising bet^veen any and all parties. Federal Courts 
are only two in number, established by Parliamentary enactment, under Section loi 
of the Constitution, namely the Exchequer Court and the Supreme Court. The 
Exchequer Court consists of a President and four other Judges and has exclusive 
original jurisdiction in admiralty, patent, copyright, and trade mark cases and in 
clahns against the government for tortious act of property taken for a pubhc use. 
In addition, it exer'cises concurrent jurisdiction with the provincial judiciary m all 
cases in which the Dominion Government is a plaintiff, in revenue matters, and m 
suits against an officer of the Federal Government. The Federal Supreme Court was 
established by Parliament in 1 875- now consists of a Chief Justice and eight judges 

appointed by the Governor-General in Council. It exercises general appeUate 
powers over both federal and local matters aud its original jurisdiction extends only 
to the issue of 'writs of habeas corpus in connection with commitments under Domi- 
nion criminal legislation and to the non-judicial task of giving advisory opinions. 
Independence of Judges has been guaranteed by the provisions of the Constitution. 
The Canadian Supreme Court is now the final Court of appeal because appeals to 
Privy Council were abolished by Parliament in 1950. 

The Swiss Judiciar.y. 

The Swiss Judiciary is less powerful than judiciaries in other countries. This is 
because of the fact that in Switzerland, there is sovereignty of people and not judicial 
supremacy. The Federal Tribunal consists of 26 to 28 judges appointed by the Fede- 
ral Assembly for a term of six years and are eligible for re-election. The Federal 
Tribunal stands as a Court of appeal over the Cantonal Courts which admin^ters 
the law of the canton as well as of the general government^. It has original jurisdic- 
tion over disputes betiveen the Confederation and the cantons ; between the confe- 
deration and coijDorations or individuals ^ between cantons themselves or between 
cantons or corporation. It has also power to try penal cases involving high treason 
against the Confederation Government and revolt against the Constitution. Curi- 
ously the Federal Tribunal has no power to declare upon the constitutionality of 
any federal law. It can, however, declare Acts passed by cantonal legislatures ultra 
vires if they are inconsistent with federal laws. 

Organization of Federal Judiciary in India. 

The demand for an All-India judiciary tribunal which might administer jus- 
tice throughout India as a final appellate Court was insistently made much earlier 
than the establishment of Federal Court of India in 1937 2 under the Government of 
Indian Act, 1935, which developed into a fuU-fledged independent Supreme Court 
of India in 1950 ivhen India declared herself a sovereign democratic republic. The 
main objection against filing of appeal to tlie Prity Council iras that it involved long 
delays and heavy cost. The Federal Court established on October i, 1937, consisted 
of a Chief Justice and two other Judges, although the maximum strength of the 
puisne judges was fixed at six. The judges w'ere appointed by His Majesty and could 
continue in office till they attained the age of 65. They continued in office during 
good behaviour and could be removed from office by His Majesty on the ground of 
misbeha\dour or infirmity of body or mind. Their salaries, allowances, etc., were 
fixed by His Majesty and could not be altered to their disadvantage during the term 
of their office. The Federal Court has both original and appellate jurisdiction. 
It could also function in an advisory capacity and render advice to the Govemor- 

I. The Federal Tribunal has jurisdiction in all civil cases involving a sum of 4,000 francs 
or'more, when they have been tried before a Cantonal Court of final appeal. 

2- It started with a resolution in the Central Legislative Assembly of India (March 26, 1921), 
urging the immediate establishment of a ‘ Court of Ultimate Appeal ’ for the whole of India. 
The consideration of this resolution was postponed, but Dr. Gaur renetved his resolution in 1922 and 
again in 1925. The establishment of such a Court was opposed by Pandit Motilal Nehru because 
the two pre-requisites for the establishment of the Supreme Court in India, namely responsible 
Government and separation of powers were non-existent. The Resolution of Dr. Gaur was defeated 
by a hea\Y majority of votes but the demand for an All-India Judicial Tribunal was again made 
Ly the .All Parties Conference in 1928. At the Second Session of the Round Table Conference 
held in London it teas unanimously agreed to establish the Federal Court ulth the establishment 
-of All-India Federation. 

J — 28 
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General on any matter involving the interpretation of the Constitution. The origin- 
nal jurisdiction of the Federal Court extended to (a) matters involving interpretation 
of the Constitution and (b) cases arising in a dispute between Federation and the 
imits or between units, in so far as the dispute involved any question of law or fact 
on which the existence of legal right depended. (Section 204 of the Constitution Act 
of 1935). The Federal Court in the exercise of its original jurisdiction could not 
pronounce any judgment other than a declaratory judgment. It had appellate 
jurisdiction also and was competent to hear appeals from High Courts of Provinces 
and federating States, if the latter certified that the case involved any question rela- 
ting to the interpretation of the Constitution or any order in Council or an Instru- 
ment of Accession, but not otherwise^ (section 205). In 1948 the jurisdiction of the 
Federal Court was extended to hear appeals from High Courts in Civil cases involving 
an amount of not less than Rs. 50,000. The Federal Court in spite of its extensive 
original, appellate and advisory powers was not a Supreme Court in India. Appeals 
from its decisions could lie to the Judicial Committee of the Privy Council in two 
types of cases by leave of the Federal Court, or even without leave : (a) In Civil 
mattei's if the subject-matter of the suit was not less than Rs. 10,000 and (b) in crimi- 
nal matters if it involved a question of law, as distinguished from merely one of fact. 
The Federal Court usually refused to grant special leave to appeal to the Privy 
Council where its decision is unanimous, the law clear and the interests involved 
not substantial. The Privy Council was empowered to grant special leave to the 
appeal to the Crown after refusal of such leave by the Federal Court. 

The Supreme Court of India : Its organization and jurisdiction. — Notwithstanding 
the fact that India has a Federal polity, it has a unified integrated judiciary for the 
whole country and a common system of law. At the apex of the judicial system lies 
the Supreme Court of India and below it are the High Courts established in consti- 
tuent States and the subordinate Courts. In the Federations of U.S.A. and Swit- 
zerland there is a dual system of Courts, namely the Federal Court and State Courts 
which interpret the Federal laws and State laws respectively. In India the funda- 
mental laws, civil and criminal, are included in the concurrent list of legislation and 
such laws are administered uniformly by the Courts throughout India®. 

The Supreme Court of India at present consists of a Chief Justice and ten other 
Judges. Under the Constitution (Article 124) the number of Judges was fixed at 
7 but Parliament was given the authority to increase the number of Judges, if consi- 
dered necessary. Under this clause the number of Judges was increased to 10 in 
1956. Every Judge of the Supreme Court is appointed by the President of India 
under ‘his hand and seal after consultation with such of the Judges of the Supreme 
Court and High Court as the President may deem necessary for the purpose and 
shall hold office until he attains the age of 65 years’. In the case of appointment of a 
Judge other than the Chief Justice, the Chief Justice of India shall always be consul- 
ted. To be appointed as a Supreme Court Judge a person must be a citizen of 
India and must have been of at least five years’ standing or, in the opinion of the 
President, a distinguished jurist. The Constitution ensures the independence of 
the Supreme Court Judges by providing that salaries and allowances of the Judges 
be adequate to maintain their status and dignity. They are charged on the Consoli- 

t — 

1 . The Federal Court lacked the power to grant special leave to appeal or direct the High Court 
to give tlic certificate as prescribfcd. In K. L. Gauba v. The Chief Justice and Judges of the High Court 
at Lahore, (igi-i) the Fcdcral Court held (i) that it could not question tlic refusal of a High Court 
to grant a certificate or investigate the reasons which had prompted tlie refusal ; (ii) tliat the matter 
was exclusively for the 1-Iigh Court to decide, (ni) that the Federal Court could not interfere witlt 
an order refusing a Certificate even if the High Court had acted perversely or maliciously in withhold- 
ing the certificate, (iv) that a certificate was a necessary condition precedent to every appeal in 
such a case ; and (v) that because tlic High Court had given no certificate no appeal lay to the 
Federal Court. 

2 . E.\plaining the nature of the Indian judicial system Dr. Ambcdkar said in the Constituent 
Assembly : “ The Indian Federation, though a dual polity, has no dual Judiciary at all. The High 
Courts and Supreme Court form one single integrated judiciary having jurisdiction and providing- 
remedies in all cases under the Constitutional law, tlic civil law, or the criminal law. This is due ta 
eliminate all diversities in a remedial procedure.” 
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dated Fund of India and are not subject to the vote of legislature and cannot be, 
varied to their disadvantage during their tenure of office, except in grave financial 
emergency. They shall enjoy security of tenure and cannot be removed from office 
except by an order of the President, and tliat also on the ground of proved mis- 
beh^iour or incapacity, supported by a resolution adopted by a majority of total 
membership of each House and also by a majority of not less than two-thirds of the 
members of that House present and voting. 

Powers and Jurisdiction of the Supreme Court . — ^The Supreme Curt of India enjoys 
wider powers than similar Courts in other federations. It is a Court of record and 
has all the powers of such a Court including the power to punish offenders for con- 
tempt of Court. It has original, appellate and advisory jurisdiction, and the powers 
to protect the fundamental rights of citizens. Under Article 131 of the Constitution 
the Supreme Court’s original jurisdiction extends, to the exclusion of any other Coiurt, 
to a dispute {a^ between the Government of India and one or more States , bet- 
ween the Government of India and one or more States, on the one hand, and one or 
more States on the other ; or (c) between States inter se. The dispute must be one 
involving a question of law or fact, on which the existence or extent of a legal right 
depends. The original jurisdiction of the Supreme Court of India does not extend 
to disputes between citizens of different States or between. a State and a citizen of 
another State, as in Australia. If a citizen has a claim against a State, he should 
fight .out his case in the first instance at the local Court. Such a dispute can come 
up to the Supreme Court only in appeal. The original jurisdiction of the Supreme 
Court is also excluded in disputes specified in Proviso to Article 131 and 361, i.e., 
(i) pre-Constitution agreements and covenants between Government of India and 
some Ruler of Indian State, (ii) post-Constitution agreements and treaties between 
Government of India and some Ruler. Parliament may also exclude the jurisdiction 
of the Supreme Court in disputes between States in respect to inter-State water 
supplies and may prescribe different modes of adjudication of such disputes. The 
Supreme Court also shall have no jurisdiction in matters referred to the Finance 
Commissioner regarding adjustment of certain expenses as between Union or 
States^. 

The Supreme Court’s appellate jurisdiction in constitutional matters applies 
to an appeal from a judgment, decree or a final order of a High Court in the ter- 
ritory of India, whether in a civil, criminal or other proceeding, if the High Court 
certifies that the case involves a substantial question of law as to the interpretation 
of the Constitution, (ii) In case of refusal by the High Court to give the certifi- 
cate the Supreme Court may grant special leave for appeal. In civil matters appeal 
will lie to the Supreme Court if a certificate is granted by the High Court fiilfilling 
three conditions; (i) The subject-matter of the suit is not less than that of Rs. 20,000 
(2) The decision of the High Court involves some claim or question regarding pro- 
perty of such value ; (3) the case is a fit one for appeal. It has already been stated 
earlier that tire Federal Court of India could not question the refusal of a High Court 
to grant a certificate. The Supreme Court may grant special leave to appeal if the 
High Court refuses to grant a certificate. In criminal cases appeal lies to the Supreme 
Court (i) where a death sentence has been passed by a High Court after setting 
aside an order of acquittal. Appeal also lies (2) if the High Court has passed a 
death sentence after withdrawing for trial before itself any case from a subordinate 
Court (3) if the High Court certificates that the case is a fit one for appeal. 

Parliament can, by passing an Act, further extend the jurisdiction of the 
Supreme Court in criminal matters. 

The appellate jurisdiction of the Supreme Court of India is wider than that of the 
American Supreme Court or any other Court in the world. The appellate powers 
of the Supreme Court of the United States of America are subject to regulations by 


I. During the last over eight years of the working of the Constitution there has been not a 
single case under Article 131. State of Seraikalla v. Union of India, (1950-51) was a pre-Constitution. 
case. 
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■Congress and is limited to constitutional cases’-. The Supreme Court of India’s 
right to grant special leave to appeal from decisions of all tribunals is practically unli- 
mited excepting from Court-martials®. Further, Parliament may further enlarge the 
jurisdiction of the Supreme Court. The Supreme Court’s authority to issue writs 
in the nature of habeas corpus, mandamus, prohibition, quo warranto and certiorari is 
confined to the enforcement of Fundamental Rights but Parliament may extend 
its scope to other matters also. 

The Supreme Court also advises the President on any question of law and fact 
referred to it®. There is no provision in the American and Australian Consti- 
tution for seeking advisory opinion from the Federal Judiciary and the Courts there 
have refused to give advice on abstract legal questions. The Canadian Supreme 
■Court gives advice to the Governor-General in Council on important constitutional 
questions referred to it. The Judicial Committee of Privy Council in England 
also discharges this duty. Keith favours this advisory jurisdiction of a Federal Court, 
because according to him beside settling a point, it saves time^. The above brief 
survey serves to show that there has been no uniformity among federations in 
organizing their Courts. In the United States of America and Switzerland there is 
duality of Courts, yet tlie powers of Supreme Court differ markedly. The Swiss 
Federal Tribunal can declare the cantonal law invalid if it conflicts with the federal 
law. But it must uphold the federal law, although there is coordinate status for 
the federal and regional Courts but there is overlapping of jurisdictions in most 
Jederations. In Canada and India in spite of federalism there is a single unified 
system of Courts which is a departure from the strict federal principle. However, 
the very fact that both in India, Canada, Australia and the United States of 
America there is constitutional division of powers, the federal principle is maintained 
and Courts have to function to preserve the autonomy of the units and to maintain 
•a State-federal relationships. 

Ill 

Federalism and Role of Supreme Court of the United States of America. 

The main features of federalism in the United States according to a leading 
authority® are : (i) Union of a number of autonomous political entities (the 

States) for common purposes ; (2) the division of legislative powers between the 
national government and the constituent States, a division which is governed by 
the rule that the former is a government of enumerated powers, while ffie latter are 
governments of ‘residual powers’ ; (3) the direct operation, for the most part, of 
each centre of government, within its assigned sphere, upon all persons and 
property within its territorial limits ; (4) the provision of each centre with the 
complete apparatus of law enforcement, both executive and judicial ; and 
(5) supremacy of national government within its assigned sphere over any con- 
flicting assertion of State power. 

The framers of the American Constitution provided for a division of powers 
between tlie national government and the States on the principle that the Federal 
Government is a government of enumerated powers, limited strictly to those de- 
legated to it in Article i, section 8. It was assumed that no additional powers could 
be vested in the national government except by the amending process. In order 
to assure the people of the States that residual powers would remain with them 


i_. In 1867 the Radical Republicans in control ofCongrcss rushed in a bill repealing tlie appellate 
jurisdiction of tlie Supreme Court, when the decision of the constitutionality of Ex parte McCardle 
case was pending in tlie Court. ^ 

2. The Supreme Court enjoys residuary and discretionary powers under Article 136. In 
Bharat Bank v. Employees of Bharat Bank, A.I.R. 1950 S.C. 108, the question raised was if the Supreme 
Court could hear appeal frorn the decision of an industrial tribunal set up under the Industrial Dis- 
putes Act, 1947. The majority of the Judges answered in die affirmative. 

3. So far there have been two references to the Supreme Court by the President, one regarding 
the validity of cerain provisions of the DclhiLau-s Act, 1912 (In re Delhi Laws Act, 1912) and the otlier 
on the constimuonal validity of certain provisions of the Kerala Education Bill under Article 143. 

4. Kcidi : “Responsible Government in India,” Vol. II, p, 750. ^ 

5. Corwin : The Consdtution of the United States of America, (1952) 
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the Tenth Amendment was adopted in 1791, which states that ‘ The powers not 
delegated to the United States by the Constitution, nor prohibited by it to the States,, 
are reserved to the States respectively, or to the people The autonomous States 
which form the federation surrendered only matters of common interest to the whole 
population to the national government and retained for themselves matters affecting 
their daily lives. This division of power between the national government and the 
State government in practice was dominated for long by the doctrine of Dual 
Federalism. The doctrine^ was based on the notion of two mutually exclusive 
centres of governments, sovereign and equal. Each of them had to confine itself 
within its respective sphere of authority and was not to overstep its bounds. This 
concept of federalism was based on the principle of competition between States and 
nation. According to this view federal system could be maintained only through 
strict demarcation of powers between the centre and the units. In actual practice 
complete cleavage of State and federal power has been difficult to obtain. The 
Constitution of the United States of America is exceedingly brief and it has not 
made an exhaustive list of distribution of powers. The line between State and 
national authority in the Constitution is not drawn with anything like mathematical 
precision. The resolution of conflicts between federal and State authority in 
America has been considered a judicial function to be exercised ultimately by the 
Supreme Court in Washington. 

The working of dual federalism can be seen in some of the decisions of the 
Supreme Court relating to the regulations of commerce by the Federal Govern- 
ment. (Article i, section 8) . Although Chief Justice Marshall in Gibbons v. Ogden^ 
gave a broad interpretation to the word ‘ commerce ’ including in the term not 
only traffic, buying and selling or exchange of commodities, but also intercourse, 
restrictive interpretation was made of the term ‘ commerce ’ in the case of Cooly v. 
Board of Wardens. ® The dispute related to State laws regulating pilotage, clearly 
a matter coming under foreign commerce, but at this time Pennsylvania had legis- 
lated under its police power and Congress had passed no laws relating to the same 
matter. The Supreme Court declaring the law valid made a distinction between 
inter-State and intra-State commerce. The Court was willing to permit the States 
to exercise their police power over matters indirectly affecting inter-State and foreign 
commerce, so long as Congress had not previously pre-empted the field by legis- 
lation. The Court formulated the doctrine of co-ordinate jurisdiction over 
commerce. 

Another case which upholds the doctrine of dual federalism is Hammer v. 
Dagenhar^ , also known as Child Labour case, which related to federal control of 
child labour. The question at issue was whether Congress could exclude from 
inter-State commerce all goods manufactured by child labour. The Supreme Court 
held that this was beyond the power of Congress. By enactment of this statute 
Congress was speaking primarily to regulate the manner in which manufacturing 
establishments were carried on. This was essentially a matter of local concern 
whose regulation was reserved to the States. ‘ In interpreting the Constitution ’ 
reads the opinion of the Court, ‘ it must never be forgotten that the nation is made 
up of States to which are entrusted the powers of local government. And to them 
and to the people the powers not expressly delegated to the national government 
are reserved. . . . The power of the States to regulate their purely internal 


term was used by Frankfurter, J., concurring, in Morgan v. Virginia, (1946) 328 U.S. 

2. (9 Wheaton i). In this case Ogden was operating in New. York waters under a licence 
from Fulton and Lingston. Gibbon, rival of Ogden, was also operating between New York and New 
^rsey under a coasting licence from the U.S. Government. Ogden gained an injunction against 
Gibbons who appealed to Supreme Court. The Court held the law of the State of New York giving 
exclusive right to Ogden unconstitutional because the federal law would prevail in case of conflict 
with the State law on the subject. 

3. 12 How. 299. 

4. (1918) 247 U.S. 251. 
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■affairs by such laws as seem wise to the locah authority is inherent and has never 
been surrendered to the general government’ 

The result of this decision rendered ineffective governmental regulation of 
child labour in the United States. This decision fitted in well with the doctrine 
of laissez-faire which dominated political and economic thinking in the United States 
before the great depression of 1930’s. In 1935, the Supreme Court declared invalid 
a basic law of the New DeaU in the case of Schechter v. United States^. This case 
had to do with the wholesale marketing of poultry in the metropolitan district of 
Nlew York. The Supreme Court declared the National Industrial Act ultra vires 
on two grounds : (i) because it attempted to delegate to the President a grant of 
discretion that was too broad and undefined ; (ii) because it tried to regulate 
mtra-State business. The Supreme Court also held the Agricultural Act of 1938 
invalid in United States v. Butler'^, which provided for the levying of floor taxes upon 
the existing stock of floor goods. The receiver for a Massachusetts Cotton mill, 
the Hoosic Mills Corporation, attacked the constitutionality of floor taxes assessed 
against it. The Supreme Court held improper exercise of the federal taxing power, 
beyond the power delegated to the federal Government. 

The other relevant cases illustrating the concept of dual federation relate to 
taxation cases, as McCulloch v. Maryland^, based on the doctrine of immunity 
of instrumentalities. In this case Chief Justice Marshall held that imposition 
of the tax on the note-issue function of the State of Maryland federal branch of bank 
was inconsistent with the proper functioning of the federal system because the Bank 
was a federal instrumentality. In Collector v. Day’', Justice Nelson, speaking for 
the Court, ruled that Congress could not tax the salary of a State Judge because 
the immunity from taxation of one government by the other was recipi'ocal. The 
learned Judge held that both the national and State governments were ‘separate 
and distinct sovereignties, acting separately and independently of each other, 
within their respective spheres 

The Passing of Dual Federalism. — ^During 1935 and 1937 the Supreme Court 
tore at the New Deal programme by holding successive statutes unconstitutional. 
President Roosevelt in order to protect the New Deal programme against judicial 
nttack, introduced into the State a Bill in February, 1937, which purported to em- 
power the President to appoint an additional Judge, in case a judge having attained 
the age of 70 and completed 7 years of service, did not resign. This is known as Court- 
packing device of the President. The bill was bitterly criticised in the halls of the 
■Congress. The Senate Judiciary Committee reported tire measure unfavourably 
and it never became law. However, through death and by resignation, the 
President was able to place new men on the Supreme Court in the light of their 
attitude to the programme. With the changes in the Supreme Court personnel 
which followed the critical period in 1937, the philosophy of the Court came more 
in harmony with the programme of the federal government. Early in 1937, the 
Court upheld a federal statute regulating labour relations, as against the contention 
that it conflicted with the authority reserved to the States {National Labour 
Relations Board v. Jones Laughlin Steel Corporation’’. In 1941 the ‘ New Court’ 
expressly overruled its decision in the Child Labour and Case sustained a Fair Labour 
Standards Act of 1938, which not only bars the inter-State commerce in goods pro- 
duced under sub-standard conditions but makes their production a penal offence 
■against the United States if they are ‘intended’ for inter-State or foreign commerce. 


1. (1918) 247 U.S. 251, at p. 275. 

2. President Roosevelt brought in his economic legislation to secure national control ovei 
•conomic legislation. 

3. 295 U.S. 495. 

4- (>935) 297 U.S. I ; 56 S.Ct. 312 ; 80 L. Ed. 477. 

5. 4 Wheat. 316. 

6. (1871) II 'Wallace 113. 

T- (>937) 301 U*S. I 
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{United States v. Darby^). The Court in the Darby case declared : ‘ The power of 
Congress over inter-State commerce is not confined to the regulation of commerce 
among the States. It extends to those activities intra-State which so affect inter-State 
commerce or the exercise of tire power of Congress over it as to make regulation 
of them appropriate means to the attainment of a legitimate end, the exercise of 
the granted powers of Congress to regulate inter-State commerce After Darby’s 
decision in 1941, the federal law regulating wages and hours of employees engaged 
in the operation of a building in -which large quantities of goods were produced has 
been sustained. Kirschbaum Co. v. Walling^, the same law has been held applicable 
to employees of a wdndow-cleaning company, which cleaned windows of people 
engaged in intei'-State commerce {Adarino v. Adich. IVhidow Cleaning Co.^, to employees 
of local newspapers with a limited circulation {Adabee v. White Plains Pub. Co.^, and 
to women doing embroidery work for pay in their own homes [Genes Co. In. v. 
Walling) ®. By liberal interpretation the Court has steadily expanded congres- 
sional control over trade Commerce now means everything connected -^vith 
manufacturing, buying and selling, even if it involves intercourse between the States 
only remotely. 

The concept of dual federalism has passed away giving place to co-operative 
federalism. The authority of the federal Government has greatly expanded due 
to impact of social and economic changes and Court opinions have sanctioned a 
considerable concentration of power in the Federal government with a corresponding 
diminution in the authority and prestige of State governments. One factor which 
helped the expansion of the national government is the liberal interpretation of the 
* necessary proper clause’ Article i, section 8, clause 18, by the Supreme Court. 
If a power is not granted to Congress, it may still be one ^vhich is necessary and 
proper for carrying into execution one of its express powers. In AdcCulloch v. Adary- 
land’’, the Court held that the power of the Congress to establish a bank was 
implied in the ‘ necessary and proper clause ‘Let the end be legitimate’, said 
the Court, ‘ let it be -within the scope of the Constitution, and aU the means wliich 
are appropriate, which are plainly adapted to the end, which are not prohibited, 
but which consist with the letter and spirit of the Constitution are constitutional.’ 
This is called the doctrine of implied powers. The authority of the federal govern- 
ment has been further expanded in recent years by the use of the Congressional 
power ‘to lay and collect tax for the common defence and general welfare as men- 
tioned in Article i, section 80 the Constitution’. James Madison, who interpreted 
the Constitution in a narrow way asserted tliat the grant of power to tax and spend 
for the general welfare under this clause must be confined to the enumerated fields 
vested in the Congressional power. Alexander Hamilton construed tlie clause 
as a comprehensive grant of power to the federal government and not limited to 
the carrying out of its enumerated powers. Mr. Justice Robert, speaking for 
the Supreme Court, in United States v. Butler^, held tire Hamiltonian construction 
of the clause correct and obsen^ed : ‘ the power of the Congress to authorize 
expenditure of public moneys for public purposes is not limited by the direct grants 
of le^slative power found in the Constitution.’ One use of this taxing power finds 
culmination in the Social Security Act of August 14, 1935. This Act brings the 
national tax-spending power to the support of such States as desire to cooperate in 
the maintenance of old-age pensions, unemployment insurance, material welfare 
work, vocational rehabilitation and public health work, and in financial aid to old 


I- (1941) 312 U.S. 100. 

2. Ibid, at p . n8. 

3. {1941) 310 U.S. 517. 
4 - (1946) 327 U.S. 173. 
5. (1946) 327 U.S. 178. 

U945) 324 U.S. 244. 
7. 4 Wheat. 316. 

8- (1936) 297 U.S. 66. 
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age, dependant children and the blind. Grants-in-aid given to States for maintain- 
ing such welfare schemes has been sustained by the Supreme Court as a proper 
exercise of the national spending power of the Congress. {Steward Machine Co. v. 
Davls^, Helveiing v. Davis'^°. The Court held that nation-State cooperation visualised 
by the statute was not contrary to the Constitution and embodied a co-operative 
legislative effort by State and national governments, for carrying out a public pur- 
pose common to both, which neither could fully achieve without the cooperation 
of the other. The Constitution does not prohibit such a cooperation. {Carmichael 
V. Southern Coal and Coke Co^. Federal provision of grants-in-aid to the States has 
grown by leaps and bounds and they are today part of the warp and woof of 
die American governmental system®. These grants-in-aid are being used by States 
in the field of education, public health and social services. 

Another change in the concept of federalism is that the doctrine ofinter-govem- 
mental immunities has been abandoned. The power to tax, as Marshall said, does 
not involve the power to destroy. The role of McCulloch v. Maiyland^ that States, 
may not impose any tax upon a federal agency, has been altered by the rejection 
of dual federalism. The present situation is well illustrated by the case 
New York v. United States^. This case arose out of an action by the Federal Govern- 
ment to recover taxes assessed against the State of New York on the sale of mineral 
waters taken from a spring and bottled and sold by a State agency. The State 
claimed immunity from such taxation but this claim was rejected by the Federal 
Supreme Court. The present situation is that State enjoys immunity from 
taxation in activities which are considered basically governmental in nature. 
If the State engages in an activity not so essential to the government, it can be taxed 
by the nation. However federal agencies enjoy immunity from taxation {Carson 
V. Roan Anderson Co.®) 

Another aspect of ‘ cooperative federalism ’ which is at work in inter-State 
compacts which are important devices in promoting uniform legislation and 
administration. They are expressly provided for in the Constitution. (Article i, 
section lo, para. 3). There are two restrictions on such compacts. First, no 
political compacts are permitted. The second restriction is that consent of Congress 
is required to make such compacts valid. They are frequently used in connection 
with the allocation of water-rights and other resource development projects. 
Besides this regional inter-State cooperation has been a marked phenomenon in 
recent yea’-s such as conference, committees with federal representation and federal 
leadership. 

Future of American Federalism. — The present centripetal trend operating in 
American federalism as noticed above is the result of integrating forces released 
by modern science and technology. The Supreme Court by liberal interpretation 
of the commerce power, taxing spending powers and war powers of Congress and 
by sustaining broad delegation of powers to the Executive has helped in the steady 
expansion of powers of the national government.^ Indeed, long ago, Dicey declared 
the United States to be a ‘nation concealed under the form of a federation’ ®. The 
total impact of the federal government on the States leads one to re-examine the 
position of the States. Are they to be completely overborne by the advancing 
supremacy of the national Government and to be reduced to mere local areas of 
administration ? The answer to this question is tliat tire States will, in the foresee- 
able future, continue to retain the vigor and vitality as important units of govern- 
ment. Each State has its OAvn particular features and distinctive way of life. There 
are emotional ties that bind the affections and loyalties of citizens to their States. 
They still possess an initiative in law-making and in problems of local adminis- 


(1937) 301 'U-S., 495 . 526 ; 57 Sup. Ct. 868. 

а. Hoover Commission Report on Organization of the Executive Branch of the Government, 
(1949), P. 493 - 

3. 4 Wheat 316. 

4 - (1946) 326 U.S. 57a. 
p- (1952) 342 U.S. a3a_ , 334. 

б. Lass’ of Oie Constitution (gth Edition, 1939), p. 604. 
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tration. It' is in the interest of national Government to preserve the autonorny of 
the States in the interest of democracy. The Supreme Court should not utilize 
its centralizing authority to destroy the diversity of the States which is only possible 
in federalism. Justice Frankfurter declared' in 1947 “ To construe federal legis- 
lation so as not needlessly to forbid pre-existing authority is to respect our federal 
system. Any indulgence in construction should be in favour of the States, because 
Congress can speak with drastic clarity whenever it chooses to assure full federal 
authority, completely displacing the States”^. An over-centralized adminis- 
tration may be efficient but it will lack democratic strength of a federal system. The 
basic dangers inherent in such centralized administration were expressed more than 
a century ago by Alexis de Tocqueville in a celebrated passage. He wrote ; “ I 
cannot conceive that a nations can live and prosper without a powerful centralization 
of Government. But I am of opinion that a centralised administration is fit only 
to enervate the nations in which it exists, by incessantly diminishing their local spirit. 
Although such an administration can bring together at a given moment, on a given' 
point, all the disposable resources of a people, it injures the renewal of those re- 
sources. It may ensure a victory in the hour of strife, but it gradually relaxes the 
sinews of strength. It may help admirably the transient greatness of a man, but 
not the durable prosperity of a nation 2. 

IV 

Federalism in Australia and the High Court. 

Australian federalism is based on the American pattern and the principle in res- 
pect of division of powers between the Federal Government and the States resembles 
in the main that followed in U.S.A. (i) The powers of the Federal Government are 
enumerated (some exclusivley federal and others concurrent) ; (ii) there are some 
prohibitions on the Federal Government and on the States ; (iii) the residue is left 
with the States. The exclusive powers of the Federal Government include power to 
make laws for the peace, order and good Government of the Commonwealth with 
respect to ; (i) the seat of Government of the Commonwealth, and all places 
required by the Commonwealth~for public purpose ; (ii) matters relating to any 
department of the public service transferred by the Constitution to the Common- 
wealth Government; (iii) other matters declared by the Constitution to be within the 
exclusive power of the Commonwealth Parliament^ other matters declared exclusively 
federal are naval and military affairs and coinage*. Two more exclusive powers 
have been added — one in 1929 (section 105-A) enabling the Commonwealth to make 
agreements with the States with respect to the public debts of the States, and another 
in 1946 granting the Commonwealth wide range of power over social services (5 I XX 
iii A). The concurrent subjects include foreign and inter-State trade ; postal, 
telegraphic, telephonic, and other like services ; census and statistics ; banking and 
insurance, other than state banking and state insurance ; weights and measures ; 
bills of exchange ; copyrights ; naturalization ; marriage and divorce ; immigration ; 
conciliation and arbitration for the prevention and settlement of industrial disputes 
extending beyond the limits of any one State. When a law of a State is inconsistent 
with a law of the Commonwealth, on a concurrent subject, the latter shall prevail. 
The Commonwealth is not pennitted to impose any tax on property of any hind be- 
longing to a State (section 114). It is prohibited in the exercise of its power over 
inter-State trade and commerce, from abridging the right of a State or its residents to 
the reasonable use of the waters of its rivers for conservation or irrigation. Prohibi- 
tions on the States includes the issue of coinage and the raising of military or naval 
forces (sections 1 15 and 1 14). The States possess residuary powers over such matters 
as public lands, irrigation and doser settlement, public health, mining, trade within 
state bounda ries, railways, education, police, local self-government, industrial and 

I. Dissenting in Bethlehem Steel Co, v. State Labour Relations Board, 330 U.S. at page 780. 

, Q.uoted, in T.Vanderbilt, The Doctrine of the Separation of Powers and its Present- 

Day aignmcance. (Lincoln : University of Nebraska Press, 1953), page 56. 

3. Section 52. ' 

4. Section 51. ■ ' , ' ' 
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labour relations so far as these were not covered by the arbitration power of the 
■Commonwealth. 

From the above enumeration of list of powers it would appear that the framers 
of the Constitution granted to tlie Commonwealth only those powers which were 
essential in national interests and in other fields the States were considered competent 
to legislate and administer. The potential strength of the Commomvealth remained 
in section log under which States laws inconsistent with Commonwealth were to be 
invalid and in section g6 which made provision of financial assistance to any State 
under any terms and conditions as the Parliament thinks fit during a period of lo 
years after the commencement of the Constitution. 

Extension of Commonwealth power through Judicial Interpretation. — Judicial interpre- 
tation has greatly influenced federalism by developing and unfolding the Constitu- 
tion and by clarifying the distribution of legislative powers between the Common- 
wealth and States according to the exigencies of economic and political situation in 
the country. The High Court of Australia for all practical purposes has the last 
word in the interpretation of inter questions, because appeal from the High Court 
to the Privy Council on such issues is permitted only with the assent of the latter. 
The High Court in its earlier period from igoi to ig20 was dominated by the influ- 
ence of its three original Justices Sir Samuel Griffith, Sir EdmundBarton and Richard 
O’ Connor. As Constitution-makers and as lawyers they were greatly attracted by 
the nature, functions and precedents of the United States Supreme Court and took a 
strict, even a narrowly ‘federal’ view of the Constitution. The High Court emphasis- 
ed that the Constitution should be looked upon as a compact between the six colonies, 
by which they voluntarily agreed to surrender some of their powers to the Common- 
wealth while deliberately retaining others. It declared that to maintain the federal 
equilibrium the powers conferred on the Commonwealth should be so construed as 
not to encroach on the fields reserved to the States. The Court imported from 
American precedents the doctrine of immunity of instrumentalities according to 
which each set of the Government was not to interfere with the free exercise of power 
by the other or its instrumentality. This principle of mutual non-interference 
was applied by the Court in £)’ Emden v. Pedder^ when it held that the State 
of Tasmania was powerless to tax the receipts of a federal officer for payment of 
salary from his Government. In Railway Servant’s case" a majority of the High 
Court decided that the jurisdiction of the Commonwealth Court of Conciliation 
and Arbitration did not cover the railway authorities of New South Wales ; in 
other words the Commonwealth was prohibited from interfering with an instru- 
mentality of a State, as conversely in D’ Emden v. Redder'^ a State was prohibited 
from interferring with an insti'umentality of the Commonwealth. The inevitable 
effect of the application of this doctrine was to sustain State porvers and to restrict 
Commonwealth powers. 

After the First World War the trend of judicial interpretation underwent a 
change. Isaacs and Higgins who dissented in the earlier Court and were in favour of 
broad construction of national powers were in majority in the Court by 1920. They 
responded to the nationalism of the post-war era and reversed in the Engineer case 
of I g20 {Amalgamated Society of Engineers v. The Adelaide Steamship Co. Ltd. ® the posi- 
tion taken in tire Railway Servant’s case" and others prior to 1914 by rejecting the 
doctrine of immunity of instrumentalities and holding that the States arc prima facie 
subject to federal powers, and in particular are subject to federal industrial arbitra- 
tion po'wer in respect of their industrial activities*. The Engineer’s case^ established 

1. (1904) I C.L.R. gi. 

2. (igo6) 4 C.L.R. 458. 

3. (1920) 28 C.L.R. 129. 

4. In this o-isc the issue was whether the Federal Court of Arbitration had power to arbitrate 
M industrial dispute bchvecn the Union and the Western Australian Minister for State Trading 
Concerns m respect of conditions of work at State owned saw mills. 



1958] ' ' THE SUPREME COURT JOURNAL. 221 

two main itiles of interpretation : firstly, the sections of ihe Constitution giving powers 
to the Commonwealth be given a broad interpretation, and cannot be restricted in 
ndvance by any presumptions as to the powers to be retained by the States ; second- 
ly, Commonwealth may bind the States and their instruments of government, and 
5 tate laws may bind the Commonwealth, but the Commonwealth may render such 
■State laws inoperative by inconsistent provisions of Commonwealth la-w. After 
this decision a number of other decisions were given applying tliis principle which led 
to the expansion of federal powers. In Davoren v. Commonwealth Commissionei's of 
Taxation^, the High Court held tlrat state officers should pay federal income-tax. 
In Australian Railways Union v. Victorian Railway Commissioners”, the Court held tlrat 
the awards of the Commonwealtlr Court of Conciliation and Arbitration were bind- 
ing on Commissioners operating railways orvned by a State. In A.R.U. case^, 
federal industrial arbitration power was held to apply to inter-State disputes invol- 
ving State-owned railways. In Huddard Parker Ltd. v. Commonwealth‘s, federal com- 
merce power was held to extend to licensing of rvaterside workers for work on inter- 
state and oversea shipping, and to granting of preference to unionists in such employ- 
ment. The trend towards federal domination of States reached its peak in the 
•Garnishee cases New South Wales v. Commonwealth^, (three cases) when federal legis- 
lation authorising seizure of State assets to meet defaults in tire 1928 Financial 
Agreement by a State, and consequential extensive action by the Commonwealth 
was held valid by a very wide interpretation of section 105-A (inserted in 1929). In 
■South Australia v. The Commonwealth^, the Court even held that the Commonwealth 
■could impose an income-tax so large as to deprive the States of the power of levying 
income-tax’. This decision very largely destroyed the independence of the States. 
During the Second World War Commonwealth powers were further expanded to 
meet the challenge of total -war and drastic legislation relating to defence, acquisi- 
tion, conscription and compulsory regulations were adopted and readily upheld by 
tire High Court Andrews v. HowelP, Reid v. Sinderberry^s, Stenhouse v. ColemanS°. 

The modern economic and social developments bring about fresh Common- 
wealth action by giving to old clauses a new meaning. The power pertaining to 
‘postal telegraphic, telephonic, and other like serrdees’ is now more important and 
it is interpreted to embrace radio broadcasting R. v. Brislan, Ex parte 
Other factors which have helped in extension of Commonwealth power is the 
system of grants-in-aid under section 96. Section g6 has been used on many occa- 
sions to help states to meet special difficulties. Grants are made subject to condi- 
tions which require money to be spent in a particular manner and subject to some 
sort of supervision by Commonwealth authorities. ^2. 


L (1923) 29 A.L.R. lag. 

2. (1930) 44 C.L.R. 482. 

3. (1931) 44 C.L.R. 81. 

4. (1931) 44 C.L.R. 492. 

5- (1931) 46 C.L.R. 155, 235, 246. 

6. (1942) 64 G.L.R. 373. 

7. Assumption of this power by the Commonwealth was upheld under sections 51 (it) and 96 
of the ConsUtuUon. Section 51 of the Constitution enables the national Parliament to make 
■laws for the defence of the Commonwealtlr and of the several states. During war time it may 
undertake a totalitarian control over every phase of life of the community. 

(1941) 64 C.L R. 255. 

9. (1944) 68 C.L.R. 504. 

10. (1944) 69 C.L.R. 

(1935) 54 C.L.R. 262. 

12. In 1927 a financial agreement was solemnised between the Commonwealth and the 
btates. It made the Commonwealth assume the debts ofthe states andformanagement of the debt 
-and control of tuture borrosving established. An Australian Loan Council, which -was consist of a 
irepresentative lor each state, the Commonwealth having two votes and a casting vote and each state 
-a single vote. This agre^ent u'as approved by the electorate in 1928. Tlie Loan Council is em- 
^svered to emorce the Financial Agreement and has strengthened the position of the National 
•Government still further. -- 
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However, some modern judgments of the High Court run counter to the trend, 
of decisions that favour centralization. In Ciij> of Melbourne v. The Commonwealth^ ^ 
known as State Banking case, the High Court declared invalid a provision of the 
Banking Act of 1945 which prohibited the private trading banks from 
handling the accounts of States and their instrumentalities. The Court 
argued that an implication from the general nature of federalism requires 
that the Commonwealth should not be permitted, under the banking power to 
deny the services of private banks to State Governments as attempted in 
section 48 of the Commonwealth Banking Act, 1948. Thus the doctrine of implied 
immunity of instrumentalities was revived in a modified form after its supposed 
abolition in the Engineer’s case. In Essendon Corporation v. Criterion Theatres Ltd. ^-o, 
the Court examined the history of the doctrine of the immunity of instrumentalities 
in the United States of America, showing that it had been entirely abandoned. But 
the Court speaking through Dixon, J., held that, though any general principle 
of mutual non-interference could no longer be maintained, it was a necessary conse- 
quence of the system of government established by the Constitution that the States 
could not tax the Commonwealth in respect of any thing done in the exercise of its 
powers. In the famous Bank Nationalization case-, the High Court held invalid 
the Commonwealth Bank Act of 1947, seeking to nationalise the assets of the private- 
trading banks of Australia and to prohibit the corporations concerned from carrying 
on the business of banking. The main ground of the decision was that prohibi- 
tion of the carrying on of banking by private trading banks whose operation 
extended across State boundaries was in conflict with section 92. 

It would appear from the above survey that the trend of decision in the consti- 
tutional field has not been either consistent or logical. The High Court has still to 
recognise the basic distribution of powers which is the essence of federalism and to 
maintain balance between the Commonwealth and the States. It is true there has 
been an obvious trend towards greater Commonwealth powers, but this is mainly 
attributable to the responsibility of the Commonwealth for defence and national 
development of the country. The High Court has not stood in the way of the deve- 
lopment of Australia on a national scale but at the same time it has jealously safe- 
guarded the constitutional powers of the States as far as possible. 

The future of federalism in Australia. — ^There are two schools of thought in Austra- 
lia : One, favouring over-centralization of national powers and the other, demand- 
ing restoration of state autonomy. Professor Greenwood says that the present distri- 
bution of powers has prevented and still prevents that amount of centralised direc- 
tion of economic affairs which is necessary for the efficient administration of the 
economy. Because of federal structure, protected by a rigid constitution, Australian 
Governments neither separately nor together are able to meet the social and econo- 
mic needs of the Australian community. This is the official view of the Australian 
Labour Party also. Opponents of expanded Commonwealth powers point out that 
any further grant of power to the Commonwealth would destroy the States and will 
jeopardise individualities. The virtue of the federal system is that it ‘does provide 
an effective check upon the exercise of powers by both Commonwealth and State 
Government®.’ In their view checks and balances are needed to restrain the govern- 
nicnt. Federalism according to them allows experimentation, promotes a various 
civilization, prevents a deadening uniformity in administration, and in 
all these ways makes individual liberty easier to defend. The truth how- 
ever lies midway between the two extreme view points. The ti'end today 
is towards expansion of Commonwealth powers and limitation of State 
powers. This development was necessitated to enable the federal government 
to deal with changing economic and political situations arising during depres- 
sion and war. There is no likelihood of the States practically disappearing 

»• (1947) 74 C.L.R. 31. " 

i-o. (1947) 74 C.L.R,. I at page 19. 

2. (1948) 76 C.L.R. I. 

3- Failure of Federalism in Australia. 
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and the Commonwealth becoming a unitary State as some people thi^i. The 
States possess exclusively their own guaranteed fields of administration. The 
High Court has favoured expansion of Commonwealth powers in national interests 
but recently it has resisted attempts at encroachment on State autonomy. ^ This 
attitude of the High Court and the opposition of the electors to sweeping extension of 
Federal powers indicates the persistence of the federal spirit and of the federal system. 
The overall direction and leadership of the Commonwealth in essential national 
matters is to continue but this should be accompanied by substantial measure of 
devolution of powers to existing State and smaller regional units. Federalism as a 
system seems to have the quality of permanence and has been operating successfully 
in the peculiarly favourable environment in Australia. Institutions of co-operative 
federalism as the Loan Council, the Premiers Conference, the Commonwealth Agri- 
cultural Council and the Council for Scientific and Industrial Research are also 
functioning to bring about fruitful collaboration of the Commonwealth and 
States in different fields. 

V 

Canadian Federalism and the Courts. 

The Canadian Fathers sought to create a federation with a centralist bias 
There are a number of reasons which explain the modification upon the strict federa 
principles followed by U.S.A. and Australia. Canada originally was a unitary State. 
Its component provinces were made autonomous and then welded into a fede- 
ration. Secondly, the Canadians needed a strong national government to safeguard 
themselves against the aggressive designs of the neighbouring American Republic. 
The principle of division of power in Canada is the opposite of the one followed in 
the U.S.A. or Austraha. The British North America Act, 1867, gives enumerated 
powers to the provinces and the residue is left to the Dominion. The grant of powers 
to the federal government is set forth in section 91 of the British North America Act. 
These run into 29 items. Among the important federal subjects are trade and com- 
merce, postal service, the militia, naval and military services, defence, navigation 
and shipping, currency and coinage, banking, naturalization and treatment 
of aliens, marriage and divorce, and criminal law and procedure. The federal 
government has residual power to make laws for the peace, order and good govern- 
ment of Canada, in relation to all matters not coming within the classes of subjects 
by this Act assigned exclusively to the Legislatures of the Province. Section 92 
mentions 16 items which are exclusively assigned to provinces. These include, among 
others, the amendment of provincial Constitutions (except as regards the office of the 
Lieutenant-Governor) municipal institutions, hospitals, asylums and like bodies, 
local works and undertakings, property and civil rights in the province and the 
administration of justice. Section 95 empowers both the Dominion and the provin- 
ces to pass laws dealing with agriculture and immigration ; but federal law will pre- 
vail over the provincial law in respect to these in case of conflict. The legislatures 
■of the Dominion and the provinces are distinct in personnel from each other ; 
neither has the power to alter the constitutional distribution of legislative powers. 
The federal judiciary is competent to declare Dominion or provincial law a/fra vires 
if they ever exceed their jurisdiction. 

The unitary features in the Constitution are : (i) The executive of the 

Dominion has the power to veto any law passed by the provincial legislature; {ii) The 
Dominion Government makes the appointment of the Lieutenant-Governor of a 
province; {Hi) All important judicial appointments in the provinces are made by 
the Dominion Executive; {iv) The powers of disallowance and veto extend to 
financial legislation also. All these provisions seriously restrict the autonomy of the 
provincial governments. 

\ — — 

, h succep of the federal regime in welding th.e six colonies of 1900 in the nation will have 

the effect of shortening its own life. Thegro^vth in the sense of unity in turn facilitates the forces which 
centohze power, including that of judicial inteipretation. Many landmarks of the early federalism 
are disappearing under the imifying drive of the democracy for equality in services throuErhout the 
Commonwealth— Brady. 
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In legal theory the Canadian Constitution is quasi-federal ; in constitutional 
practice it is a federation. The power of disallowance and veto of provincial 
legislation has been used sparingly A convention has been established that the 
appointment of the Lieutenent-Governor of a province is made by the Dominion 
Cabinet and the Lieutenant-Governor appoints only such persons as ministers who 
can command a majority in the pi'ovincial legislature. The federal judiciary has 
interpreted the Constitution in such a way as to preserve the autonomy of the 
provinces. 


Judicial interpretation of the Constitution. — The major task before the federal 
judiciary in Canada has been to reconcile the words of the sections gi 
and 92 of the Constitution. The Judicial Committee of the Privy Council 
until 1950 had been the Court of final appeal for Canada in all but criminal 
cases and it decided disputes relating to the distribution of powers between 
the Dominion and the provinces embodied in sections 91 and 92 of the British 
North America Act. When these two sections are placed S’de by side difficulties 
arise. If the Dominion makes a law Tor the peace, order and good government of 
Canada’, such a law is bound to affect in someway matters exclusively assigned to 
the provinces in section 92. Similarly laws made by the provinces on their exclusive 
field may affect peace, order and good government of Canada. The Privy Council 
in case of such conflict had to decide which power was to prevail. The intention of 
the framers of the Constitution was to create a strongly centralized federation and 
with this end in view they granted substantial authority to the Dominion, giving it 
a residual power of making laws Tor the peace, oi'der and good government of Cana- 
da’ in relation to matters not assigned exclusively to the provinces, in addition to 29 
specified powers. As Kennedy observes : “The federal powers are wholly residuary 
for the simple reason that the provincial powers are exclusive ; and the 29 ‘enumera- 
tions’ in section 91 cannot add to the residue, they cannot take away from it. . . .They 
have no meaning except as example of the residuary power, which must be as exclu- 
sive as is the grant ofthe legislative powers to the provinces^”. Thejudicial Committee 
for over 20 years after the Confederation interpreted the provisions of the Constitu- 
tion relating to distribution of powers in accord with tire original intention. The 
leading case was Russell v. The (^een^. In this case the Court held that Parliament to 
secure public order throughout Canada, could, in the interest of temperance through- 
out Canada, prohibit the sale of intoxicants, notwithstanding that civil rights in 
the provinces were interfered with. The Judicial Committee observed ; ‘Few, if 
any, laws could be made by Parliament for the peace, order and good government 
which did not in some incidental way affect property and civil rights, and it could 
not have been intended, when assuring to the provinces exclusive legislative authority 
on the subjects property and civil rights, to exclude the Parliament from the exercise 
of this general power whenever any such incidental interference would result from 
it.’* In short, the Court took the view that the Dominion could legislate on a 
matter of nation-wide importance under the peace, order, and good government 
clause even if it incidentally encroached on the property and civil rights of the 
provinces. The same view point was expressed by Lord Hobhouse in the case of the 
Bank of Toronto v. Lambcf that the sections of the Federation Act, relating to the 
distribution of legislative power, ‘exliaust the whole range and whatever is not 
thereby given to the provincial legislatures rests with the Dominion Parliament.’ 


In 1880, in the case of Cushing v. Dupuy*^, the Court declared constitutional the 
provision of the federal law on bankruptcy, limiting the right of appeal in spite of its 
impingement ofthe civil rights. Sir Montague Smith said : ‘It would be impossible 


It was used in 1937 by the 
•ml • Government of 


I . The use of die power of disallowance has been made sparingly. 

Dominion to destroy legjfelation by the province of Alberta where a ‘ social credk 
unordiodox economic vic^\•s was in power. 

" ^mriirmation ^Bri^h North America Act : Cambridge Law Journal, 1943, pages 150-1 
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to advance a step in the construction of a scheme for the administration of insolvent 
estates wthout interfering^vith and modif^-ing some of the ordinary' rights of property 

and other civil rights ’ It is therefore to be presumed, indeed it is a necessary 

implication, that the Imperial statute, in assigning to tire Dominion Parliament the 
subjects of bankruptcy and insolvency, intended to confer on it legislative power to 
interfere with propert>% civil rights, and procedure within tire provinces so far as a 
general law relating to those subjects might affect them : Sir Montague Smith 
described dre federal enactment as an essential part of the insolvency law and expressly- 
held that this would not infringe prordncial porvers. The theory enunciated in 
Cushing V. Dupuy'^ was again admitted in the of T.ennant v. Union Bank of Canada^, 
when Lord "Watson said : “section 92 assigns to each prordncial legislature the exclu- 
sive right to make laws in relation to the classes of subjects therein enumerated 

But section 91 expressly declares tlrat 'tire exclusive legislative autlrority of the Parlia- 
ment of Canada shall extend to aU matters coming within the enumerated classes; 
W'hich plainly indicates that the legislation of that Parliament, so long as it strictly 

relates to these matters is to be of paramount authority The power to legislate 

..... .may be fully exercised, although w’itlr tire effect of modifying civil right in the 

p'rornnce.” 

Had the above line of interpretation been foUorved by the Judicial Committee 
of the Privy' Coimcil the powers of tire Federal Government W'ould have expanded 
much wider than in the U.S.A; and in. Austi-alia drrouglr interpretation by their 
supreme tribimals. But the trend of interpretation was soon reversed. The Court 
made a narrow interpretation to tire so-called residuary- clause in section 91 and a 
broad interpretation to the general expression ‘properW and civil rights in the pro- 
vinces’. In Citizens’ Insurance Co. v. Parsons^. Sir Montague (at page 107) pointed 
out that general potvers of Parliament over trade and commerce must be restricted 
to preserv-e autonomy of the proNunces. In Attorney-General of Ontario v. Attorney- 
General of Canada^, the validity' of an Act passed by' the legislature of Ontario which 
regulated the liquor trade in similar terms to that passed by the Dominion W'as im- 
pugned. The Court upheld the Ontario ’Act and in tite course of its judgment 
took a different view of the general words ‘peace, order and good government’ in 
section gi. It decided that die Dominion W'hen legislating imder the ‘peace, order 
and good government’ clause ‘has no authority' to legislate upon any' class of subjects 
ivhich is exclusively assigned to the provincial legislatures by' section ga’. It is only 
in die emmerated heads of section gi that the Dominion legislature enjoy'S exelusive 
legislative authority affecting subjects assigned exclusively to the provinces in sec- 
tion 92 . The Court held diat Parliament's authority to legislate in regard to matters 
not enumerated in section 91 ought to be ‘striedy confined to such matters as are un- 
questionably of Canadian interest and importance, and ought not to enroach upon 
provincial legislation W'ith respect to any of the classes of subjects enumerated in 
section 92’. ‘To attach any odier construction to the general pow'er w’hich, in supple- 
ment of its enumerated pot vers, is conferred upon the Parliament of Canada by section 
91’, obsen-ed "Watson, J., speaking for the Court ‘ivould not only' be contrary to the 
intendment of the Act, butivould practically destroy the autonomy'’ of die provinces. 
If it ivere once conceded that the Parliament of Canada has authority to make laivs 
applicable to the W'hoie Dominion, in relation to matters which in each province 
are substantially of local or private interest, upon the assumption that these matters 
also concern the peace, order and good government of the Dominion, there is hardly 
a subject enumerated in section 92 upon ivhich it might not legislate, to the exclusion 
of the proi'incial legislatures®. A similar view' was expressed by Lord Haldane 


1. L.R. 5 .AC. 408. 

2. L.R. (1894) A-G- at pages 45 and 47. 

3. L.R. (1881) 7 A.C. g6. 

4. L.R. (1896) .A.C. 348. 

5. A. G,, Ontano y. A. G., Cmada, L.R. (1896) .A.C. 348 at 360. Lord tVatson in the same case- 
enunciated the ‘dimensions doctsrine, namely, that provinci^ matter may attain such dimensions as- 
to affect the body politic of the Dominion as a whole, so as to justify Parliament in enacting law. 
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speaking for the Court in Snider v. Hydro-Electric Commission of Toronto'^. He con- 
tended that the residual power of the Dominion could not be employed to encroach 
upon the ‘property and civil rights’ power granted to the provinces except in the 
case of an extraordinary national emergency. Again, in the Insurance Reference 
Case"^, Viscount Haldane laid down, categorically, that the general authority to make 
laws for the peace, order and good government of Canada which the initial part of 
section 91 confers, does not, unless the subject-matter of the legislation falls within 
some area of the enumerated heads which follow, enable the Dominion Parliament 
to trench on the subject-matters entrusted to the provincial legislatures by the 
enumeration in section 92. 

The result of the above decisions was that the powers of the Dominion enumera- 
ted in section 91 were restricted while ‘property and civil rights in the province’ in 
section 92 were widely interpreted and the general power to make laws for peace, 
order and good government was confined to occasions of emergency legislation in 
the stress of great national crises. During 1930 to 1935 the Privy Council upheld 
naional power to regulate aeronautics and die radio. In the Aeronautics case^. 
Lord Sankey speaking for the Privy Council said ; “But while the Courts should be 
jealous in upholding the Charter of the Provinces as enacted in section 92 it must no 
less be borne in mind that the real object of the Act was to give to the Central Govern- 
ment those high functions and almost sovereign powers by which uniformity of 
legislation might be secured on all questions which were of common concern to all 
the Provinces as members of a constituent whole.” In the Radio case^, 
the Court held that the control of radio transmission was within the exclusive juris- 
disction of Parliament because of the need of uniformity in such matters of common 
concern to Canada. However, the Privy Council took a narrow view of scope of 
residuary power of the Dominion and held the Bennet New Deal legislation of 
1937, namely, the Weekly Day of Rest in Industrial Undertaking Act, the Minimum 
Wages Act, the Limitation of Hours Act, ultra vires, affecting ‘property and civil 
rights in the province’ and beyond the powers of the Dominion Parliament to enact. 
The Court held the economic dislocation with which the Bennet legislation purported 
to deal did not amount to an emergency of such extremity that the general power 
could be validly invoked to justify the legislation. ‘Temporary evils of great magni- 
tude may be grappled with by Dominion legislation under the general clause of 
section 91 but an enduring and deep-rooted social malaise, which requires the mobi- 
lizing of efforts on a nation-wide scale to deal with, is beyond the power of the Domi- 
nion unless it is comprised in the enumerated heads of section 91 . 

The broad consequence of the past trends in interpretation has been a very 
large increase in provincial powers at the expense of the Dominion. After the aboli- 
tion of the appellate powers of the Privy Council in 1949 expected that Supreme 
Court of Canada would be able to interpret the provisions of the Constitution in 
tune with contemporary needs. But it also is fettered by the traditional rules of 
strict construction and by the doctrine of stare decisis. Residual power clause of the 
Dominion has been seriously restricted and the scope of property and civil rights has 
been enlarged, converting it into a true residuary power. The Dominion government 
at present finds itself helpless in regulating economic affairs because according to 
Courts, national action in such matters involves an interference with ‘property and 
Civil rights in the province.’ The legal interpretation checks efforts at administra- 
tion and political co-operation attempted by devices such as delegation of powers. 
Much has been achieved, however, through Premiers’ Conference, Dominion — Pro- 
vincial Conferences and Governors’ Conference in securing inter-provincial co-opera- 
tion. The expanding forces of ccconomics and technology' and the compulsions of 
welfare and security introduce to the federation centralizing drives. The dependence 


1. LU. (1925) A.C. at page 410. 

2. L.R. (1916) I A.C. 588. 

3. LR. (1932) A.C. 54. 

4- (1932) 2 D.LR. 8: L.R. (1932) A.C. 304- 
'5. Rowell — Sirois Report Book I, page 249. 
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of provinces on the Dominion for financial aid to maintain and run social services 
is bound to weaken the traditional federalism. At present national action to deal 
with social and economic problems is only possible on the basis of political persuasion 
and compromise. ' Such compromises take time and economic malaise which needs 
concerted action on a national scale can brook no delay. However, with all 
difficulties and disharmonies, federalism is regarded in Canada as the most appro- 
priate constitutional device for ‘administering a democratic State continental in 
expanse and marked by regional diversities and a cultural dualism’ 1. Any other 
administrative structure might collapse by its sheer weight. 

VI 

Federalism in India and the role of the Court. 

' Federalism is essentially a governmental system involving a distribution of 
co-ordinate and independent powers between a Central Government on the one 
hand and regional governments on the other. As stated earlier no two federations 
are alike in the mode of the distribution of legislative powers. In different federations 
the balance of power is differently tilted, in some cases, as in Canada, in favour of the 
■Centre, and in others as in U.S.A. and Australia, in favour of the states^ . That does 
not detract from the federal character of the Constitution. The true test of a 
iederal Constitution is that the general and regional Governments should exercise 
co-ordinate and independent po^vers within their respective spheres subject to the 
Constitution and no alteration in the constitutional division of powers is possible 
unilaterally by the general Government or vice versa except through the process of 
constitutional airiendment. Professor Kennedy rejecting Lord Haldane’s argument 
that Canada’s Constitution is not federal observes^ ; “The real question to decide, 
shorn of all theories are these; Are the national and provincial Governments related 
to one another as principal and delegate? What is the real and precise nature of the 
authority which they may exercise within their spheres ? We have seen that the 
various Parliaments in Canada are sovereign within the orbit of their established 
jurisdictions, and that they compel obedience as such. Lord Haldane’s opinion, 
therefore, cannot be accepted as overthrowing the federal essence of the Canadian 
'Constitution”. 

In the light of the above criterion Indian Constitution conforms to the federal 
pattern. In no sense are the national government and the States related as principal 
and delegates. Both derive their authority from the Constitution which is the 
supreme law of the land. The Union Government and the States have been cloth- 
ed with plenary powers within their respective spheres of jurisdiction and neither the 
national government nor the States are competent to alter unilaterally the provisions 
•of the Constitution relating to the scheme of the distribution of powers, which can be 
amended by a different process^. In case of dispute arising between the Centre 
'and the Unit the last word lies with the Supreme Court which is at once tire guardian 
-and interpreter of the Constitution and the arbiter of nation-State disputes. It will 
be pertinent to our present purpose to discuss the provisions of the Constitution rela- 
ting to Union-State relationship in order to form a correct idea of the nature of 
Indian Federalism. 


1. “Democracy in the Dominions” : Brady, page 66. 

2. In Canada the British North America Act makes a tvvo-fold enumeration of powers. The 
provincial legislature are assigned exclusive legislative powers on i6 items enumerated m section 92 
and the Dominion Parliament on 29 items enumerated in section 91. The concurrent list consists of 
-agi-iculture and immigration. Residuary power is vested in the Dommion. In U.S A. the powers 
of Congress are enumerated in Article 1, section 8 The States are vested with residuary powers. 
In .Australia, tlie Commonwealth Parliament is assigned only enumerated powers (sections 51, 52, 
90,111,114 and 115). There is no separate list enumerating concurrent powers. They have 
become concurrent by construction. Residuary powers belong to the States. 

3. IV. P. M Kennedy: ‘ Tlie Constitution of Canada,’ page 412. 

4. Article 368 states that amendment to Part XI (Relations behveen tlie Union and the 
"States) requires two-thiids Parliamentary majority and also approval of one half of the States. 

J— 30 
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Union-State Relationship : Legislative Field. 

The Constitution of India draws up an elaborate list classifying powers under 
three heads: Union, State and concurrent and vested residuary powers in the Centre. 
The scheme of distribution of powers is practically the same as in the Government 
of India Act, 1935, with slight differences. Against 59, 54 and 36 entries in the Union 
State and Concurrent lists, in the Government of India Act, 1 935, the corresponding 
figures are 97, 66 and 47 1. Under the Government of India Act the residual powers 
were vested neither in the Federation nor in the States but were placed in the hands 
of the Governor-General; in the present Constitution the residuary powers of legisla- 
tion vest in the Union. In this matter the Indian Constitution has followed the Cana* 
dian pattern and not American and Australian where the States have the residuary 
powers and the federal government is one of enumerated powers. In the case of re- 
pugnancy between the law of a State and the law of the Union in the concurrent 
sphere, the latter will prevail. The State legislation, may, however, prevail notwith- 
standing such repugnancy, if the State law was reserved for the President and has 
received his assent. Another innovation not to be found in the Act of 1935 is the 
authority of tire Union Parliament under Article 249 to legislate in respect of matters 
enumerated in State list, if by a special majority {i.e., 2/3) the Council of States dec- 
lares that this is expedient in national interest. A resolution like this shall remain in 
force for not more than one year but this resolution can be renewed by successive 
resolutions for an indefinite period. A like provision but quite distinct is to be found in 
the Canadian Constitution empowering Parliament to legislate under residuary 
power for the ‘peace, order and good Government of Canada’ to make law as regards 
local matters when they assume national importance, irrespective of any emergency 
or peril to national life 2. It has, however, no power to legislate on a matter which 
comes directly under the Provincial list (Section 92).® 

Another provision. Article 250 analogus to section 102 of the Government of 
India Act, 1935^, refers to the power of Parliament to legislate with respect to any 
matter in the State List if a ‘Proclamation of Emergency’ is in operation. The 
different kinds of emergency provided for in the Constitution are (i) Emergency due 
to external or internal aggression, (ii) Failure of constitutional machinery in the 
States, (iii) Finance emergency. The proclamation of emergency will have to be 
approved by both Houses of Parliament and will normally cease to operate six 
months after the Parliamentary approval. It can be extended by Parliamant, sub- 
ject to a maximum of three years. These emergency provisions convert the federa- 
tion into a virtually unitary State. In other Constitutions the exercise of emergency 
powers is permitted in time of war and grave emergency and not in peace. Emergency 
does not increase the powers granted to tlie Federal legislature nor diminish restric- 
tions imposed on it by the Constitution. Other significant provisions relating to Union- 
State relationship in the legislative sphere are : (i) Power of the Union Parliament 
to legislate in State matters at the request of States (Article 252). The State Legis- 
lature is not empowered to amend or repeal such law passed by Union Parliament 
at their request; (ii) Parliament’s authority to legislate with respect to centrally 
administered territories (Article 245 (4))? (ih) Parliament’s power of legislation in 
any part of the territory of India, for implementing any international treaty obli- 
t — 

1. The Union list of powers include defence, foreign affairs, banking, currency, coinage, Unio”^ 
duties and taxes. The State list comprises public order, police, local self-government, forest, 
public health, agriculture, industry, fisheries, etc. TJic concurrent list includes criminal law and 
procedure, civil procedure, marriage, contract, torts, welfare oflabour, social insurance, economic 
and sociiil planning, etc. 

2. A. G.for Ontario v. Canada Temperance Federation, 1946 P.C. 88 (to combat an epidemic 
of pestilence both for tlie cure and prevention or to control the sale of intoxicating liquor) Fnssel 
V. The Qjieen, (1882) 7 A.C. 829. 

3. See obscn'ations Toronto Electric Commissioner v. Snider, (1925) A.C. 296 ; In re Board of 

Commerce Act, (1922) 1 A.G. 191. ’ 

4. The Act of 1935 empowered the Federal Legislature to legislate with respect to any of the 
matters enumerated in tlie State list durmg the period of emergency declared by the Governor- 
General. 
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gation or convention. (Article 253) ; and Parliament’s power to legislate with 
respect to any matter not enumerated in the Concurrent or State List, also known 
as residuary power. (Article 248) . 

Administrative Relations Between The Union and States. 

The administrative relationship between the federal and State Governments 
is governed by Articles 256 to 261. The executive power of a State is to be so exer- 
cised as to ensure compliance with die laws made by Parliament. No State shall 
exercise, Muthin its territory, its powers in such a \s'ay as to impede or prejudice the 
exercise of tlie executive power of the Union. The Union can also give directions 
to the States for these purposes. (Article 257.) The federal executive power in- 
cludes giving directions to a State as to the construction and maintenance of means 
of communication which are declared to be of national or military importance, such 
as, national highways, national waterways, railways, or those connected uuth naval, 
military or air-force works. Where the State has to incur excessive costs, and tliese 
may be fixed by agreement between the Government of India and State Govern- 
ments concerned. If there arises any dispute with regards to such a matter, it -will 
be determined by an arbitrator appointed by the Chief Justice of India (Article 258). 
The Constitution also lays down diat full faith and credit must be given throughout 
the territory of India to public acts, records and judicial proceedings of the Union 
and of every State (Article 261). This provision is based on Article IV, section i of 
the American and section 118 of the Australian Constitution^. Without this 
clause the ‘ judgments of one State ’ would have been regarded foreign judgments 
in every other State. 

The Constitution also provides for inter-State disputes relating to waters of 
inter-State rivers or river valleys. The Constitution-makers having experience of 
unending inter-State disputes on this matter in the United States of America thought 
it proper to give Parliament exclusive autliority to deal with such matters and ex- 
clude the jurisdiction of the Court, including the Supreme Court. The Consti- 
tution provides for the establishment of Inter-State Council to enquire into and 
advise upon disputes between States and to advise means of promoting common 
iilterests of the Union and the States 2. It is also provided that any failure on the 
part of a State to carry out the laivful executive directions of the Union may be 
regarded by the President as a failure of the constitutional machinery in tlie State 
and an occasion for supersession by him of the powers of the State authorities. Thus 
an attempt has been made by the framers of the Constitution to solve inter-State 
problems, Avhere delicate questions are involved, Mutliout using the judicial machi- 
nery of the Courts. 

Financial Relationship Between The Union and the States. 

The Constitution of India makes fairly detailed provisions to regulate the finan- 
cial relationship between the States and the Union. These provisions are more 
or less similar to tliose of the Government of India Act, 1935. It gives certain heads 
of income exclusively to the Centre, and some to the States. Some taxes will be 
levied by the Union but collected by the States ; some other taxes will be levied and 
collected by the Union, but their proceeds will be handed over to the States. Other 
tax proceeds will be distributed between the Union and the States. The Constitu- 


1. Artide 4, section i of the Constitution says ; ‘ Full faith and credit shall be given in each 
State to the pubUc acts, records and judicial proceedings of every other State Section 1 18 of the 
Australian Constitution provides; ‘Full faith and credit shall be given throughout the Commonwealth 
to the laws, public acts, and judicial proceedings of every State.’ 

2. Under, the States Reorganization Act, five Zonal Councils have been set up in each of the 
five Zones. They are U) the Northern Zone, comprising the States of Punjab, Rajasthan, Jammu & 
Kashmir, Dellu and Himacial Pradesh j (ii) the Central Zone — comprising States of Uttar Pradesh 
and Madhya Pradesh ; Jiii) The Eastern Zone — comprising States of Bihar, IVest-Bengal, Orissa 
Assam, Manipur and Tripura, (iv) Tne Western Zone — comprising Bombay and My^sore, and (v) The 
Southern Zone— comprising the States of Andhra, Mysore and Kerala. These Councils will provide 
for^ for inter-State co-operation and strive with the co-operation of the Centre, for the settlement 
of inter-State deputes and formulation of inter-State development plans. In the States of Andhra 
and Punjab regional committees of the Legislatures have been set up for looking after special needs 
of the re^on. 



THE SUPREME COURT JOURNAL. 


[VoL. XKI 


230 

tion thus lay down a broad scheme for distribution of resources, between the Union 
and the States, but leaves the task of detailed allocation to the Finance Commission 
to be set up by the President every fifth year. The Finance Commission will deter- 
mine the exact proportions in which the proceeds of taxes would be distributed bet- 
ween the Centre and the State Governments and also enumerate the principles for 
the giving of grants-in-aid to the States. The grants fixed by the Finance Commis- 
sion may differ from State to State but the Constitution makes it obligatory on the 
Union Government to pay such grants-in-aid to cover the schemes of development 
undertaken by a State with the approval of the Union for the purpose of promoting 
the welfare of the Scheduled Tribes in that State or raising the level of administra- 
tion of the Scheduled Areas 

The great problem of a federal structure is to prevent the growth of sectional 
and local interest which are inimical to the interests of tlie country as a whole. 
Inter-State barriers must be minimised as far as possible and there should be free- 
dom to every citizen to reside, settle and trade in any part of the country. Freedom 
of inter-state trade and commerce is governed by Article 301 of the Constitution. It 
provides for free movement of persons and goods from one place to another, within 
the territory of India, whether inter-State or intra-State". Freedom of inter-State 
trade and commerce is not a fundamental right and cannot be enforced by a peti- 
tion under Article 32. It is subject to the exceptions contained in Articles 302-304; 
(i) Parliament may impose non-discriminatory restrictions in public interest 
(Article 302) ; (ii) Even discriminatory or preferential treatment may be made by 
Parliament on freedom of trade and commerce between one State and another for 
the purpose of dealing with a scarcity of goods arising in any part of India (Article 
303 (2)) ; (iii) A State Legislature may impose reasonable retrictions on the freedom 
of trade and commerce within . the State in public interest (Article 304(6)); 
exemption from State sales taxes arise where such sale or purchase takes place (i) 
outside the State ; or (li) in the course of the import of the goods into, or export 
of the goods out of, the territory of India (Article 286), Ai’ticle 287 provides for 
exemption from State taxes on the consumption and sale of electricity used by the 
Government of India. There is a provision in Article 307 of the Constitution 
authorising the Parliment to appoint an autnority for carrying out the provisions 
dealing with the inter-State commerce and trade. The authority envisaged in this 
section is similar to the Inter-State Gpmmission set up in the United States 
Commission. There is a provision for a similar Commission with Australian 
Constitution also. 

The scheme of distribution of powers as stated above shows a centripetal trend. 
The Centre in addition to 97 exclusive powers is also vested with residuary powers. 
The Central Government also enjoys precedence in the concurrent field. The Cons- 


1. Tlie two Finance Commissions have recommended the divisible pool of income-tax at 55% 
and 40% ofthe proceeds of the Union excise duties to be recommended among the States. Parliament 
is empowered to make grants-in-aid to any State which is in need of financial assistance. A grant-in- 
aid is ‘ general ’ when the grant does not specify the purpose for which tlie grant is to be appro- 
priated. It is specific when the granting authority earmarks the grant for a specific purpose. The 
Consritution provides for specific grants on two matters (1) The first provides foi paj-ment from the 
Consolidated Fund of India (without vote in Parliament) of sums necessary for schemes of develop- 
ment, for the welfare of Scheduled Tribes and for raising the lc\cl of administration of Scheduled 
Areas. (2) The second proviso makes provision for similar pa>Tnents to the State of Assam, for the 
development of Tribal Areas in that State. Annual grants-in-aid under .ArUcle 273 are presided 
for jutc-growmg States of Assam, Bihar, Orissa and \Vcst Bengal in heu of assignments of share of 
export dutv on jute products 

2. Similar provisions exist in other Constitutions. Section 92 of Australian Constitution 

prosidcs : “ On the imposition of uniform duties of customs, trade, commerce and intercourse among 
Skates shall be free”. Secton 121 of die Bri'Lsh Noith America Act provides : “ All articles of die 
growth, produce, or manufac'urc of any one of the Provinces .shall, from .and after tlie Union, be 
admitted free into each ofthe other Provinces.” Ar’iclcgi ofthe Constitution of Switzerland provides 
“ Tiic freedom of trade and industrv is guaranteed throughout the Confedera'ion.” Section 
13(1 of the South African Constitution provides : “ Tiicie shall be free trade throughout the Union. 
sVrticlc I, section 8 (3) of the Constitution of U.S A., provides power to Congress to ‘ regulate com- 
merce : .among the sevcr.al States. This power to regulate inter-State commerce is plenary and 
exclusive and free from regulation or restraint by States.” ’ 
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titution also authorises tire Centre to make incursions into the legitimate sphere of the 
States under Article 249 when the Council of States resolves by a two-third majority 
that a subject in State list is of ‘national interest.’ In emergencies the Union Parlia- 
ment and the Union Executive can exercise extensive and sweeping powers of control 
of the administration of the States. In the financial sphere as well, the local States 
are to a considerable extent dependent on the Centre. The States in view of their 
limited resources have to look to the Centre for financial assistance and to follow the 
lead of the latter. It is this which leads certain critics to characterise our Constitu- 
tion as ‘unitary with subsidiary federal features’ or ‘quasi-federaP Such an attitude 

is highly unrealistic, because it is a doctrinnaire approach. Federalism is not a rigid 
formula but a practical principle. Transplanted from U.S.A., it shows marked 
variations in otlier countries where it is adopted, adj usting itself according to changing 
political and economic conditions. Even in the U.S.A. there has been marked trend 
towards centralization and the present federation of the U.S.A. has considerably 
deviated from its original concept. Indeed in all federations there has been a general 
tendency to entrust more powers to the Central Government. India’s federation is 
of a flexible tj^pe. In spite of the many modifications in the application of the fede- 
ral principle in our Constitution, by and large, the federal principle is predominant 
in it. As suggested earlier in a federation proper the member-States enjoy a fair 
measure of internal sovereignty. The States in India enjoy internal sovereignty 
which is maintained by the system of parliamentary government in the States. The 
existence of an All-India Civil Service (Article 312), a unified judiciary and a single 
citizenship (Article 5) for all India, subjects quoted in support of quasi-federalism 
do not change one basic fact, i.e., the existence and functioning of parliamentary 
form of government in States. The position of local States is strengthened by two 
other recent developments, one connected with the formation of opposition or coali- 
tion governments in a number of States, and the other, with the reorganization of the 
Union on linguistic lines. Another important test of a Federation is that States should 
enjoy minimum of financial autonomy. It has been already mentioned earlier how 
‘mutual immunity of instrumentalities’ between Centre and States (subject to certain 
exceptions) has been secured in Articles 285, 287, 288 and 289. The States in India 
enjoy substantial powers to impose taxes enumerated in entries 45 to 63 and have 
power to vote autonomous budgets of their respective States. In the words of Dr. 
Ambedkar ‘The Provinces (States) are as sovereign in their field which is assigned 
to it^’. The centripetal features in the Constitution were introduced by the fra- 
mers of the Constitution to combat fissiparous forces inherent in Indian society like 
commxmalism, casteism, sectionalism and linguism which are raising their ugly 
heads after attainment of freedom and threaten to disintegrate the unity and stability 
of the State. However, the danger of excessive centralization leading to ‘apoplexy 
at the centre and anaemia at the circumference’ has also to be guarded against, parti- 
cularly in a vast country like India. 

The Court’s role in the interpretation of federal-st.ate relationship 

IN India. 

It has already been stated elsewhere that both the Government of India Act, 
i 935 > the present Constitution Act go to great length and detail in the allocation 
of pourers between the Centre and the units. Further the Constitution has excluded 
the jurisdiction of the Supreme Court in settling inter-State disputes relating to waters 
of inter-State rivers or river-valleys or border disputes. Such disputes are proposed to 
be resolved in accordance with any law passed by Parliament for the purpose®. 
The beneficial result of such detailed provisions has been the elimination of a good 


1. Wheare : ‘ The Constitution does not indeed claim to establish a federal Union, but the 
Kderm prmciple has been introduced into its terms to such an extent that it is justifiable to 
describe it as quasi-' federal Constitution ’—“Federal Gowmment’’, p. q8. 

2. CAD. IX 133. 

'. ' 3 - Zon^ Council have been established to negotiate peaceful and amicable solution of all 

inter-otate aisputesj already referred to in footnote 2, psge 229. 
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deal of litigation. The number of cases relating to federal-State relationship 
consequently have been astonishingly small. 

Principles of Interpretation. 

In performing its essential function of adjudicating disputes between the States 
and the Centre the federal judiciary is guided by certain well-recognised principles 
of interpretation. Both the Federal Court and the Supreme Court of India laid down 
that the Constitution must be construed as an entire instrument and all the parts 
must be harmonised if possible i. This is because the Court presumes that it was 
not the intention of the framers of the Constitution that conflict of jurisdiction should 
arise. In case of apparent conflict in the Central and Provincial list endeavour 
should be made to solve it by having recourse to the context and scheme of the Act 
and a reconciliation attempted between apparently conflicting jurisdictions by 
reading the two entries together and, where necessaryj modifying the language of tlie 
one by that of the other. If indeed such a reconciliation should prove impossible, 
then only the non-obstante clause operates and the Federal power prevails (In Re 
C. P. Motor Spirit Act^.) The Court also leaned on the presumption of validity; 
If two constructions are possible, the Court should adopt that which will imple- 
ment and discard that which will stultify the apparent intention of the makers of 
the^^Constitution ®. 

The Court has laid down that provisions of the Constitution should not be 
interpretea in a narrow and pedantic sense. In State of U. P. v. Atiga Begum^, and in 
State of Bombay v. Balsara^, the Court observed that the various items mentioned in 
the different legislative lists should be liberally interpreted. It said that each general 
word should be read as to extend to all subsidiary matters which can fairly and reason- 
ably be said to be comprehended in it. In order to ascertain the ambit of different 
items of the legislative list the Court invoked tlie doctrine of pith and substance accord- 
ing to which the Court must look behind the names, forms and appearance to dis- 
cover ‘the true character and nature of the legislation’ {Sttbramanyan Chettiarv. Muthu- 
swami Goundan^, Dwarka Das v. Sholapur Spinning df Weaving Co., Ltd’’.) Further the 
Court laid down that if the impugned Act substantially falls within the powers of the 
legislature which enacted it, then it cannot be held invalid, merely because it inci- 
dentally encroaches on matters which have been assigned to another matter {State of 
Bombay v. Balsara^, Ram Narain Sons Ltd. v. Assistant Commissioner of Sales Tax^). 

The Court also laid down the doctrine of severability according to which valid 
provisions could be separated from invalid provisions of the Act if they were distinct 
and separate from the other, but not when the provisions were inextricably mixed 
up. {R. M. D. C. V. Union of India^). Finally the Court laid down that the Consti- 
tution is to be interpreted according to its language ;md not acording to any supposed 
spirit of tlie Constitution. {Gopalan’s case^°}. The Court has nothing to do with the 
policy, ^visdom, expediency, or propriety of the aots of Legislature. Such matters 
are for legislative determination and do not belong to the judiciary 


1. Governor-General in Council v. Province of Madras, L.R. ^2 I.A. gi : (1945) i M.L.J. 235 : 1945 
I'.L.J. 69 : 1945 F.G.R. 179. 

2. (1938) 2 F.L.J. 6 at page 21. 

3. Stale of Bihar V. Kameshwar Singh, (1952) S.G.J. 354 } A.I.R. 1952 S.G. 252. 

4. (1940) F.L J. (F.G.) 97 : (1941) i M.L.J. (Sup.) 65. 

5. (1951) S.G.J. 478. 

6. (1940) F.L J. (F.G.) 137 ; (1941) I M.L.J. (Sup.) i. 

7 - (i 95 t) S.G.J. 175. 

8. (1955) S.G.J. 808. 

9 - (>957) S.G.J. 593. 

10. 1950 S.G.R. 88 : 1950 S.G.J. 174. 


II. Tlie Supreme C^urt held sccuon 2 (i) (</) of Bombay Lottery & Prize Competition Control 
T.vx Act, i948,va id on the assumption diat the legislature knosvs its hmib and that it is only Icgis- 

of Bombay v. Chamarbaugwala, A.I.R* 
1957 S.G. 699 (712) ; (1957) S.G.J. 607. U 
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Federal Court and Federal-State Relationship. 

The Federal Court during its period of existence since 1937 till it was ti'ans- 
formed into a full-fledged Supreme Court after attainment of independence had to 
■decide a number of cases relating to Federal-State relationship. In all such cases 
it interpreted the rules liberally and prevented the Centre from encroaching upon 
the rights of autonomous provinces. 

In the first reference Case (Inre C. P. and Berar Sales of Motor Spirit and Lubi leant 
T axation Act'^.) The Court was called upon to render its advisory opinion as to whether 
the C.P. and Berar Act No. XIV of 1938 which sought to levy a tax on retail sales 
on motor-spirit and lubricants at the rate of 5 per cent, on the value of such sales was 
ultra vires the Provincial Legislature. The Government of India’s contention 
was that in pith and substance section 3 of the impugned Act was, an indirect tax on 
motor-spirit and lubricants in relation to commercial dealings. It was a duty of 
excise on home product goods, which was entry No. 45, List i of the 7th Schedule 
to the Constitution. The Provincial Government’s view was that sales-tax and excise 
duties were different from the other. The essence of a duty of excise on manufactured 
articles is that the right to levy it accrues by virtue of their manufacture. It is im- 
material whether the goods are actually sold or consumed by the o\vner or even des- 
troyed before they can be used. Sales-tax is a tax on a transaction and the excise 
duty is a tax on the commodity. In the present case the tax on the retail sale of 
motor spirit was a tax on the sale of goods within the meaning of Entiy No. 48 in 
List II of tlie Seventh Schedule to the Constitution, and was not a duty of excise 
witlrin the meaning of entry No. 45 in List I of the Schedule. The Court upheld the 
contention of the Provincial Government and held that on reasonable and practical 
construction of the language of the sections of the t%vo lists, it was possible to reconcile 
the respective po^vers they contained. The power to tax sale of goods was quite 
distinct from the right to impose taxes on use or consumption of such goods. The two 
could co-exist without overlapping. The C.P. and Berar Sales of Motor Spirit and 
Lubricant Taxation Act was therefore intra vires the Provincial Legislature. In 
Province of Madras v. Messrs. Boddu Paidanna^, and in Governor-General in Council v. The 
Province of Madras^, the validity of Madras General Sales Tax Act 1939 (Madras Act 
No. IX of 1939) was challenged. The first case was heard in appeal by the Federal 
Court against the decision of the High Court of Madras which held that a tax on the 
first sale of goods manufactured in the Province of Madas was a duty of excise which 
the Provincial Legislature was not competent to impose. The Federal Court held 
tliat the power of a Provincial legislature to levy a tax on the sale of goods extended 
to sales of every kind, whether first sales by the manufacturer or producer, or not and 
the provisions of the Madras General Sales Tax Act, 1939, imposing such a tax were 
not ultm vires the Provincial Legislature. It was also held by the Court that the 
expression' duty of excise’ was wide enough to include a tax on sales, but M^here power 
was given expressly to the Provincial Legislature to levy a tax on sales, the expression 
must necessarily be given a more restricted meaning. In the other case the G.G. in 
Council brought an action against the Province of Madras for a declaration that 
the Madras General Sales Tax Act, 1939, was an enroachment over the rights of the 
Central Legislature in so far as it purported to levy a tax on first sale. It was contend- 
ed on behalf of the Government of India that, so far as sales by a producer or manufac- 
turer were concerned, the tax was a duty of excise within the exclusive competence 
■of the Central Legislature to impose by virtue of entry 45 of List I. The Madras 
Government contended that the tax was on the sale of goods within the competence of 
Provincial Legislature by virtue of Entry No. 48 of List II in tlie Seventh Schedule. 
The Court in the exercise of its original jurisdiction decided that the decision of the 
earlier Madras case governed the present case .also and therefore the Madras General 
Sales Tax Act was within the competence of the Madras Legislature. 


I- 1939 F.C.R. 18 : (1939) F.L.J. 6 : (1939) i M.L.J. (Sup.) i. 

2. 1942 F.G.R. go : 1942 F.L J. (F.G.) 61 : (1942) 2 M.L.J. 327. 
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In A. L.S. P. M. Subramanyan Ckettiar v. Miithuswami Goundan^, the validity of 
Madras Agriculturists Relief Act of 1938 was challenged. It was contended that the 
impugned Act was beyond the competence of the Madras Legislature because it 
dealtwithdebtswhich in a great number of cases would be debts based on promissory- 
notes over which federal legislature had an exclusive power. The Federal Court 
held that the Madras Agriculturists Relief Act was within the express powers of the 
Madras Legislature and the fact that in particular cases it may operate to reduce 
liability on contracts evidenced by negotiable instruments cannot affect its validty. 
In pith and substance the Madras Act could not be said to be legislation 
with respect to negotiable instruments and so the Act could not be challenged as 
invading the field of List I. In a subsequent case Hulas Narain v. Province of Bihar” y 
the same principle of interpretation was followed. The Federal Court held that the 
Bihar Agricultural Income-Tax Act 1938 was not ultra vires the Bihar legislature as the 
tax imposed by the impugned Act was, within the limits of the power vested in the 
province (Entry No. 41 of List II) and did not derogate from the assurances given to 
the Zamindars by Regulation I of 1 793 and the latter could not cut down the authority 
of the Bihar legislature in respect of such lands. 

Another case in which the Court protected the autonomy of provinces from 
Federal encroachment was Bhola Prasad v. King Emperor^, in which the validity of 
Bihar Excise (Amendment) Act of 1940 was challenged. It was contended by the 
appellants that Bihar Act of 1940 was invalid because it offended against 297 (i)(a) 
of the Constitution^. It was also contended that by the wording of Entry 31 of List II 
the framers of the Constitution had in view that Provincial Legislature should legislate 
with respect to intoxicating liquor only in regard to their manufacture, production 
and sale and not to prohibit the sale also. Sir Maurice Gwyer speaking for the Court 
held that the Bihar Excise Amendment Act was a valid Act and within tire power: 
conferred upon Provincial legislatures by section 100 (3) of the Constitution Act and 
Entry No. 3 1 of the Provincial Legislative Act. The learned Chief Justice emphasised 
by citing the case of the Queen v. Bur ah f that Indian legislatures had within their own 
sphere plenary powers of legislation as large as those of Parliament. The learned 
Judges observed: “Every intendment ought therefore to be made in favour of a Legis- 
lature which is exercising powers conferred on it. Its enactments ought not to be 
subjected to the minute scrutiny which may be appropriate to an examination of the 
bye-laws of a body exercising only delegated powers, nor is the generality of its powers 
to legislate on a particular subject to be cut town by the arbitrary introduction of 
a far-fetched and impertinent limitation.” 

The Court made a reasonable construction of the plenary powei's of the provin- 
cial legislature and held that the power of the provincial legislature to legislate with 
respect to production and manufacture of intoxicating liquors included the powers 
to prohibit also. In U. P. v. Atiga Begum^ the Court also expressed the view that the 
power to legislate with regard to collection of rent by virtue of entry No. 21 in the 
Provincial list included the power to legislate with regard to the remission of rent. 

The Court was anxious to allow as much scope to the powers of the Provincial 
and Federal legislatures as could be legitimately allowed. In The United Provinces v. 
G.G. in CounciP, the Court refused the declaration prayed for by the U.P. Govern- 
ment that certain provisions of tlie Cantonment Act, 1924, -were ultra vires the Indian 


1. 1940 F.CR. 188 : 1940 F.L.J. 157 : {1941) * M.L.J. (Sup.) i. 

2. (1942) F.G.R. I. 

3. (1942) F.G.R. 17 : 1942 F.L J. 17 : (1942) 2M.L J." 6 

4 - Under section 297 (i) it was provided that the Provincial Legislature or Government 
shall_ not, by vipue of the cntr>- in tlic Provincial Legislative list relating to ‘ Trade and Gommcrce ’ 
yitliin the Province, make any law or take any executive action prohibiting or restricting the entry 
into or export from the Province ofgoods of any class. The Amending Act purporting to be a legis- 
lation with respect to into.xicants, related to trade and commerce u-ith provinces and tlicrcforc, it 
was alleged contravened the provisions of section 297 (i). 

5 - (tCgCl A.G. 348 at 363. 
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legislature and that all the fines realised by Criminal. Courts for offences committed 
with the Cantonment area in the U.P. ought to be credited to provincial revenues. 
The Court held that by Act 3 (i) of the Devolution Rules, 1920, ‘Criminal Law’ was 
declared to be a Central subject and accordingly section 1 06 of the Cantonment which 
directed that certain fines in respect of offences committed within a Cantonment 
area should be paid into the Cantonment fund was not ultra vires the Indian legisla- 
ture not\vithstanding the fact that receipts accruing to ‘ administration of Justice ’ 
was a provincial subject. 

The Court tried as far as possible to reconeile the powers of the federal and pro- 
vincial legislature. The Court took tlie view that mere incidental encroachment 
would not amount to transgression of the prohibition imposed on the provincial 
legislature. In Bank of Commerce Ltd. v. Amulya Krishna Basil Roy^, where the 
appellant’s claim , though arising out of a promissory note, had passed into a claim 
under a decree before the Bengal Money-lenders Act was passed, the Court held 
that the Bengal Act, taken as a whole, must be held to fall within the description 
‘money-lending and money-lenders’ (Entry 27 in list 2 of Schedule 7, Constitution 
Act) . The fact that among the documents on which moneys may be lent promissory 
notes form an important class will not justify the view that the regulation and control 
of money-lending have to the extent been taken out of the purview of provincial 
legislation. In a subsequent case Bank of Commerce Ltd., Khnlne v. Kung Behari Kar 
and others”, the Court held that sections 30, 36 and 38 of the Bengal Money-lenders 
Act could not be regarded as merely amounting to incidental encroachment to the 
law relating to promissory notes as they affected the Negotiable Instruments Act 
substantially and so they were ultra vires. 

In deciding the above case relating to federal-state relationship the Court 
interpreted the provisions of the Constitution according to their true nature and 
character and helped the provincial Governments to enjoy autonomy granted to 
them by the Constitution. 

The Supreme Court of India and Federal-State Relationship. 

As stated earlier, the Supreme Court’s jurisdiction does not extend to pre-Cons- 
titution agreements and covenants between Government of India and rulers of 
former Indian States and to post-Constitution agreements and treaties between the 
Government of India and some ruler. The jurisdiction of the Supreme Court has 
also been excluded by Parliament from disputes between States in respect of inter- 
state water supplies or boundaries of territories. Consequently the Supreme Court 
did not hear dispute so far between one State and other in the exercise of its original 
jurisdiction. A few cases decided by it however relate to interpretation of distri- 
bution of powers between the Union and the States or trade or Commerce cases 
relating to inter-state discriminations. 

The Supreme Court heard a suit State of Seraikella v. Union of India^, which 
was originally brought in the Original Jurisdiction of the Federal Court by the 
State of Seraikella as an ‘Acceding State (under section 204 of the Government of 
India Act, 1935), against the Dominion of India and the Province of Bihar, for a 
declaration, inter alia, that the alleged merger of the plaintiff State in the Province of 
Bihar by virtue of the States Merger (Governor’s Province) Order, 1949, was illegal 
and not binding on the plaintiff state. During the pendency of the suit, the Consti- 
tution of India came into force, and the suit was automatically transferred to the 
Supreme Court of India under Article 374 (2). It was argued that the Supreme 
Court in respect of such suits had a wider jurisdiction as compared with the 
jurisdiction of the Federal Court. The Court by a majority of opinion rejected the 
argument and held that Article 363 of the Constitution barred original jurisdiction 
of Supreme Court over a dispute arising out of any treaty entered into by a Ruler, 
provided tlie instrument was executed before the commencement of Constitution,, 

1. (1943) F-LJ- (F-C.) 221: (1944) I M.L.J. 178: 1944 F.G.R. 126. 

2. (1945) I M.L.J. 24; (1944) F.C.R. 3701 (1944) 7 F.LJ. 269. 
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The plaintiff state had no legal existence under the Constitution and were not 
entitled to sue in the Court for the enforcement of their political rights 

Another recent case affecting federal-state relationship was the Kerala Educa- 
tion Reference Bill on the constitutional validity of some of its clauses; the President 
sought the advice of the Supreme Court under section 143 of the Constitution. The 
Bill aimed to provide for the better organization and development of educational 
institutions in the State. The President asked the Supreme Court if certain provi- 
sions of the bill relating to establishment and recognition of schools and the taking 
over of the managements of schools and nationalization of any category of schools 
offended Article 30 (i ) of the Constitution which guaranteed the rights of the minori- 
ties to establish and administer institutions of their choice. It was contended before 
the Court that the Bill was a deliberate attempt to indoctrinate the minds of theyoimg 
with the tenets of communist philosophy and its anti-religious bias and bring about a 
regimentation of education in the States. The Supreme Court refused to deal with 
this main objection to the Bill and observed that it was not entitled to go into the 
merits or otherwise of the policy of the Government which sponsored the legislation. 
It added that the Court could only deal with the question of how far the clauses of the 
Bill referred to it by the President were consistent with the provisions of the Consti- 
tuion . Giving its opinion the Court again reiterated the principle that the Direc- 
tive Principles of State Policy when in conflict with fundamental rights must give 
way to the latter. Nevertheless, in determining the scope and ambit of the funda- 
mental rights the Court might not entirely ignore them but adopt the principles of 
harmonious construction and would attempt to give effect to both as far as possible. 
The Court observed that Anglo-Indian Schools established prior to 1 948 were consti- 
tutionally provided grants for a period of ten years under Article 337. Therefore 
clause 3 (5) of the Kerala Education Bill which restricted this constitutional right 
under Article 30 (i) of the Constitution was invalid. In regard to other minorities 
educational institutions, in so far as clause 3 (5) sought to make such institutions, 
subject to clauses 14 and 15, authorizing the taking over of the management of 
schools and power to acquire any category of schools also offended Article 30 (i) of 
the Constitution because It will make it impossible for other minorities to establish 
and administer such institutions. Furtlier, clause 3 (5) in so far as it made the new 
schools established after the Bill came into force, subject to clause 20 which 
prohibited the charging of fees in all Government and private primary schools as 
a condition for recognition, also offended Article 30 (1) of Constitution because in 
effect it would make it impossible for an educational institution established by 
a minority community being carried on. 

The Court, however, expressed the view that other clauses of the Bill 6, 7, 9, 10, 
II, 12, 14, 15 and 20 /elating to the management of aided schools were reasonable 
regulations for the grant of aid. Parts of clauses 9, 1 1 and 12 were designed to give 
protection and security to ill-pained teachers w^ho were engaged in rendering service 
to the community. The Court also held that certain clauses of the Bill did not 
offend Article 14 of the Constitution which guaranteed equal protection of law to all, 
because the Bill was applicable to all sections. Again, the Court expressed the view 
that clause 33 of the Bill which took away the power of the Court to grant temporary 
injunctions or interim orders restraining any proceeding taken under the Bill was 
subject to Article 226 of the Constitution and did not offend the said article. 

The net effect of the opinion expressed by the Court is that Anglo-Indian 
Schools would continue to enjoy grants as they have been doing at present under tlic 
Constitution. The Government cannot take over management of certain schools and 
certain categories of school and condition of free education for recognition cannot 
be laid down so far as new schools arc concerned. The Kerala Education Bill will 
have to be reviewed in the light of the opinion expressed by the Supreme Court, 
otherwise it will not receive the assent of the President. 

t — — 
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Interpretation of the distribution of the legislative po%ver of the 
Federation between the centre and the States : Although the Constitution 
makes an elaborate enumeration of powers on ■which the Centre and the State 
should legislate some overlapping of fields of legislation is inewtable. Clauses (2) 
and (3) of Article 246 of the Constitution lay down the principle of federal 
supremacy in case of conflict between Un.ion and State powers as enumerated 
in List I on the one hand and tliose in Lists II and III on the other. The 
Supreme Coiut has held that where there is a seeming conflict between an 
entry in List II and an entr\' in List I an attempt should be made to see 
whetlier the two entries cannot be reconciled so as to avoid a conflict of juris- 
diction. The non-obstante clause in Article 246 (i) shall operate only if 
such reconciliation should prove impossible. In State of Bombay v. F. X. Balsara\ 
the Coiut had to decide whether tlie Bombay Prohibition Act was an encroachment 
on the field which had been assigned exclusively to the Central Legislative under 
Entry 19 of List I. In deciding this the Supreme Court invoked the pith and 
substance rule, i.c., ascertained the true nature and character of tlie impugned 
statute for determining -whether the statute referred to possession and sale of 
liquor or to import and export of intoxicating liquors. The Court held that there 
was no conflict between Entr^' 3 1 of List II and Entr\' 1 9 of List I and the Bombay 
Prohibition Act, in so far as it purported to restrict the possession and sale of 
foreign liquors, did not enroach upon the field of die Dominion legislature. Even 
assuming that the prohibition of piuchase, sale, possession, transport and sale 
of liquor ivfll affect its import, the Bombay Prohibition Act was in pith and sub- 
stance an Act falling within Entry 31 of List II and the fact diat the law inci- 
dentally encroached upon the powers of the Dominion Legislative under Entry 
19 of List I would not affect its validity. The same principle was applied by the 
Supreme Court in .d. 6'. Krishna and otheis v. State of Madras-, in -which the con- 
stitutional TOlidity of certain prolusions of Madras Prohibition Act X of 1937 
was challenged. It was contended that sections 4 (2) and 28 to 32 of the 
impugned Act dealt i\idi matters pertaining to Criminal Procedure, such as 
warrants, seizure and arrest, and had no connection widi the intoxicating liquors. 
It was accordingly argued that sections 4 (2) and 28 to 32 ivere legislation imder 
Entries 5 and 2 of List III, and tliat their validity must be tested under section 107 
(i). The Court held that the Madras Prohibition Act, both in form and in 
substance, is’as a laiv relating to intoxicating liquors. The presumptions in section 
4 (2) were not presumptions to be raised in the trial of all criminal cases. They 
were to be used only in the trial of offences under section 4 (i) of the impugned Act. 
They were tlierefore purely ancillary to the exercise of tlie legislative power in res- 
pect of Entry 31 in List II. The provisions relating to search, seizure and arrest 
in sections 28 to 32 were only pro\usions relating to offences committed or suspected 
to have been committed under the Act and had no operation to offences falling out- 
side the Act. They must be held to be wholly ancillar)- under Entry 31 in List II. 
The Court held that the Madras Prohibition Act ivas in its entirety a law itithin the 
exclusive competence of the Prowncial legislature, and so tlie question of repugnancy 
(with Evidence Act and Criminal Procedure Code) under section 107 (i) did not 
arise. 

In another case Tika Ramji v. State of U.P.^, the Supreme Court had to decide 
the question of repugnancy of U.P. Sugarcane Act, 1953 -when there -was also a 
Union Law relating to the same subject. The U.P. Sugarcane Act, 1953 pro-vided 
for a rational distribution of sugarcane to factories, for its development on organised 
lines, to protect the interests of the cane growers. By enacting the Industries 
(Development and Regulation) Act, 1951, Parliament declared the industry engaged 
m the rnanufacture or of production of sugar as one of the industries the control of 
the Union over which \vzs expedient in the public interest : Act XXVI of 1953 
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introduced section i86 in tlie Act empowering the Central Government to make 
orders for regulating the supply and distribution of ‘any artiele or class of articles re- 
latable to any Scheduled industry’, and this expression was explained as including 
‘any ai'ticle or class of articles imported into India ^vhich is of the same nature or 
description as the article or class of articles manufactured or produced in the Sche- 
duled industry’. Sugarcane being one of the scheduled industries, it was contend- 
ed that sugarcane was an article relatable, to the sugar industiy and therefore, witliin 
the scope of section i8-C and consequently the U.P. Act became lepugnant to the 
Central Act after the commencement of 1953. It was claimed on behalf of tlie 
State of U.P. that artieles relatable to scheduled industry comprised only those finish- 
ed goods which were of the same nature as articles produced in tlie scheduled indus- 
try’- and did not comprise die raw materials for the scheduled industry. After the 
tiiird Constitutional amendment of 1954 amending Entry 33 of List III the Central 
legislature ivas operating all along on what became in effect the concurrent field even 
in regard to sugareane. The Supreme Court upheld the view of the State Govern- 
ment and held that the legislative powers of the State legislature in regard to sugar- 
cane was not affected by the Central Act in any manner ivhatever. Parliament ivas 
well within its powers in legislating in regard to sugarcane and the Central Govern- 
ment was -well within its powers in issuing die sugarcane conti'ol order because all- 
diis was in exercise of the concurrent power of legislation under Entiy 33 of List III. 
The exercise of such concurrent jurisdiction ivould not deprive the provincial legis- 
latures of similar powers which they had under the Provincial Legislative List and 
tiiere would, therefore, be no question of legislative competenee of provincial legisla- 
ture in regard to similar pieces of legislation enacted by the latter. The Court ex- 
plained that before sugar industry became a controlled industiy, both sugar and 
sugarcane fell vdthin Entry 27 of List II, but after a declaration was made by Parlia- 
ment in 1951 by Act LXV of 1951, sugar industry became a controlled industry and 
sugar was comprised in Enti'y 33 of List III taking it out of Entry 27 of List II. 
Even so, the Centre as -well as provincial legislatures enjoyed concurrent powers of 
legislation in regard to the same subject. The Central Act had exclusive control 
over sugar and the provincial legislatures’ sphere of authority was confined to sugar- 
cane. There was no question whatever of the impugned Uttar Pradesh Act ti'en- 
ching upon tire jurisdiction of the Centi'e because both the larvs dealt witli separate 
and distinct matters though of a cognate and allied character. The Court there- 
fore held the Uttar Pradesh Act valid. 

The Court laid down another principle that repugnancy which is alleged must 
exist in fact and not depend merely on a possibility. As Bhagrvati, J., in Tika Ramji 
V. Slate of Uttar Pradesh'^ observed : ‘ Even assuming that sugarcane was an 

article or class of articles relatable to sugar industiy within the meaning of section 
18-G of Act LXV of 1951, it is to be noted that no order was issued by tlie 
Central Government in exercise of the powers vested in it under that section and no 
question of repugnancy could ever arise because, repugnancy must exist in fact and 
not depend merely on a possibility. The possibility of an order under section 
18-G being issued by the Central Government svould not be enough. The 
existence of such an order would be tlie essential pre-requisite before any 
repugnancy could ever arise. 

The Supreme Court however held in ^averbhai v. State of Bombay-, that a 
State law svill be void if it conflicts with a law of Parliament witli respect to the 
same matter. The point for decision in this case sras -whether contravention of 
section 5 (1) of the Bombay Food Grains Order, 1949 was punishable under 
Bombay Act XXXVI of 1947 or punishable under section 7 of the Essential 
Supplies Act, as amended by Act LII of 1950. The Court held that Act LI I 
of 1950 was a law made by Parliament relating to ‘the same matter’ as the 
Bombay Act of 1947 ; that the prowsions of the Act of Parliament were in 
conflict with those of tlie Bombay Act in such a manner as would have given 
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rise to the doctrine of. ‘ implied repeal Hence, the provision in the Bombay 
Act became void on the enactment of Act LII of 1950, so far as the matter 
of punishment for contravention of an order under section 3 of the Essential 
Supplies Act was concerned. The Supreme Court not only declared invalid 
legislation which transgresses its constitutional powers but also legislation in a 
‘ colourable ’ exercise of its po\ver. This means diat a legislature cannot under 
the guise or tlie pretence of an exercise of its owm powers, carry out an object 
which is beyond its powers. In State of Bihar v. Kdmeshwarsingh 1, the validity of 
section 23 (/) of Bihar Land Reforms Act, 1950, was challenged on the ground 
that it was a colourable piece of legislation. The Court held that the impugned 
provision did not lay down any, principles of paying compensation but in truth was 
designed to deprive a number of persons of their property without payment of com- 
pensation. The State of Legislature was authorised to pass an Act in the interests 
of persons, deprived of property under Entry 42 of List III. They could not be 
permitted to pass a law under that power, making deductions of 4 per cent, to 12J 
per cent, out of the net income on account of costs of works for the benefit of raiyats. 
This deduction was arbitrary and its enthe object was to bring about non-payment 
of compensation. This rvas a colourable or fraudulent exercise of legislative power 
to subtract a fanciful sum. from the calculation of gross assets and amounted to 
naked confiscation. In the words of Mahajan, J., “ Under the guise of legislating 
for acquisition, the Legislature cannot enable the State to perpetrate confiscation; 
and if it does so, the Act to that extent has to be declared unconstitutional and void-” 

The principle of immunity of the property of one government from taxation 
by another inherent in a federal system as mentioned earlier is embodied in Articles 
285 and 289. This docti'ine is confined only to governmental functions and does 
not exempt trading or commercial functions of the Government. However, 
Article 289 of the Indian Constitution empowers Parliament to declare by law that 
any trade or business carried on by a State shall be deemed to be incidental to the 
ordinary functions of Government. Upon such declaration the Union cannot im- 
pose taxes on such trade or business. There has been very little litigation on tax- 
ation by one State on another. This is because exclusive authority has been given 
by Parliament by law to permit a State to impose a tax on Union property, Article 
285 (i). Further it is also provided by clause (2) of Article 285 that properties 
which were liable or treated as liable to tax before the commencement of the Consti- 
tution will continue to be so liable. In Corporation of Calcutta v. Union of India^, 
the Court rejected the contention of the Government that Government was not liable 
to pay the tax in as much as the ownership of the premises of the Bengal Telephone 
Corporation did not belong to the Government on ist April, 1937. It held, that 
Article 285 (2) of the Constitution, read with section 154 of the Government of India 
Act, 1935, did not require that property must have been assessed to the tax as Govern- 
ment property on ist April, 1937. Since the property belonged to the Govern- 
ment at the commencement of the Constitution and was actually assessed to the 
tax on that date, it was treated as liable within the meaning of Article 285 (2) and 
accordingly, the levy must be valid so long as Parliament does not legislate other- 
wise. 

In a federal system there should be no undue restriction on the free movement 
of commodities and goods from one State to another except in the public interest. 
The Supreme Court had to decide a number of cases on the imposition of tax on 
the sale or purchase of goods where such sale or purchase takes place (i) outside 
the State (2) in tire course of the import of the goods into, or export of the goods 
out of, the territory of India. In the State of Travancore-Cochin and others v. The 
Bombay Co., Ltd., Alleppey^, the Supreme Court held that sales and purchases which 
tltemselves occasion the export or import of the goods, as the case may be 
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out of or into the territory of India, come within the exemption under Article 286 
(i) (6) and rejected the contention of the tax authorities that sales were com- 
pleted before the goods were shipped and therefore could not be considered 
to have taken place in the course of export. The Court observed that a sale by 
export involves a series of integrated activities commencing from the agreement 
of sale with a foreign buyer and ending with the delivery of the goods to the common 
carrier for transport out of the country by land or sea. Such a sale cannot be dis- 
sociated from the export without which it cannot be effectuated, and the sale and 
the resultant export form part of a single transaction. Assuming that the pro- 
perty in the goods passed to the foreign buyer and the sales were thus completed 
witliin the State before the goods commenced their journey, the sales must neverthe- 
less be regarded as having taken place in the course of the export and are not, there- 
fore, liable to any tax by the State. 

The Supreme Court, however, maintained a distinction between a contract 
of sale, which has as its object the export of goods from the country, and a contract 
of sale of the same goods, which is not directly and immediately connected with 
export. In State of Travancore-Cockin and others v. The Shanmugha Vilas Cashewnut 
Factory, Qiiilon and others'^, the Supreme Court held that export sales of commodities 
to foreign buyers and import purchases are exempted from sales-tax, but the exemp- 
tion contemplated in Article 286 (i) (6) does not extend to purchases in the States by 
the exporter for the purpose of export, or the sales in the State by tire importer after 
the goods have crossed the customs frontier. As the Supreme Court pointed out, 
a purchase for export is not a transaction so integrated with export that the former 
could be regarded as done in the course of the latter. The same consideration 
applies to the first sale after import which is a distinct local transaction effected 
after the entry of the goods into the country has been completed, and which has 
no integral relation with import as such. 

The scope of Article 286 sub-clauses (1) and (2)’ and of Explanation" to Article 
286 (i) was considered in State of Bombay and another v. United Motors and Others^, 
and Bengal Immunity v. State of Bihar^. In the former case tlie constitutionality of 
the Bombay Sales Tax Act was challenged by the respondents in as much as it pur- 
ported to tax sales and purchase of goods regardless of the restrietions imposed on 
State legislative power by Article 286 of the Constitution. The Court held that 
the Explanation to Article 286 (i) (a) was a legal fietion determining the situs of 
the sale and authorised only that State to tax a sale where actual delivery for the 
purpose of consumption took place. Article 286 (i) {a) read with the Explanation 
prohibited taxation of sales or purehases involving inter-State elements by all States 
except the State in which the goods are delivered for the purpose of consumption 
therein. Clause (2) of Article 286 did not affect the power of the delivery State to 
tax inter-State sales or purchase and stood excluded as the result of the legal fiction 
enacted in the Explanation. The Court held that the State of Bombay was not 
competent to impose or authorise the imposition of sale tax in inter-State sales. This 
decision was overruled by the Supreme Court in the Bengal Immunity case^ which 
had to reconsider whether the Delivery State was competent to levy sales-tax on 
inter-State trade and whether Bihar Sales-tax was intra vires the Bihar legislature. 
The majority of the Court held tliat the object of the Explanation was to fix tlic 


I- (1953) S.G.J. 471. 

2. ‘ Explanation . — For the purpose of sub-clause (a), a sale or purchase shall be deemed to 

have taken place in the State in which the goods havc_ been actually delivered as a direct result of 
such sale or purchase for the purpose of consumption in that State, notwithstanding tlie fact that 
under the general law relating to sale of goods the property’ in the goods has by reason of such sale 
or purchase passed in another State’. 

As there was difference of opinion among tire Judges as to the interpretation of this Explanation 
the Constitution (sixth .Amendment) Act, 1936, omitted the Explanation and inserted a new clause 
(3) to the Article which gives Parhament the right to determine ‘ when a sale or purchase of goods 
takes place in the course of inter-State trade or commerce.’ 
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situs of the sale and to eliminate the claims of the States to tax sales or purchases on 
the basis of the nexus theorj'. Once the transaction becomes an ‘ outside sale ’ 
within the meaning of the Explanation, a State outside which such sale takes place 
is debarred from taxing at by reason of clause (i) (c). The Comi; held that the 
Explanation did not govern clause (2) of Article 286. It limited itself in express 
terms to sub-clause (a) of clause (i). Clause (2) had a different purpose, i.c., its 
object ^s’as to prohibit taxation on s^es and purchases "which took place in the course 
of inter-State trade or commerce. The Comrt further obser\-ed that Article 286 
(2) put an absolute ban on the taxing power of tlie States where transactions of 
sale or purchase took place in the course of inter-State trade or commerce unless 
and until the ban "was lifted by Parliament within the terms thereof and imtil such 
ban was lifted no deliver)- State M-ithin the meaning of the Explanation to 
Article 286 (i) (a) was in a position to impose a tax on traitsactions of sale or pur- 
chase covered by the Explanation. Jagaimadhadas and Venkatarama Ay)-ar, JJ., 
however, did not agree that the Explanation is controlled by Article 286 (2) and that 
the sa\*ing clause under the Explanation can come into operation rvhen there is 
Parliamentar)- legislation lifting the ban under Article 286 (2) . The Goiut by a 
majority held that the Bihar Sales-tax Act imposed tax on subjects di^^sible jn 
their natrue but did not exclude in express terms subjects exempted by the Consti- 
tution. In such a situation the Act "was not wholly itlira vires for it "was feasible 
to separate taxes le\-ied on exempted subjects and to exclude the latter in the 
assessment of tax. The Court accordingly issued directions to State of Bihar to 
refrain from taxing the sales or purchases of goods which took place in the 
course of inter-State trade or commerce even though the goods as a direct result of 
such sale or purchase tvere actually delivered in Bihar for consumption in that State 
until Parliament otheiv\-ise protided within the meaning of that expression in 
Article 286 (2). 

Again in Mohan Lai Har Govindas v. The State of Madhya Pradesh'^, the consti- 
tutioniity of imposition of purchase tax on tobacco imported by manufacturers 
of bidi in Madhya Pradesh from State of Bombay "was challenged. The petitioners 
after blending indigenous tobacco t\-ith the imported one and rolling it into bidis ex- 
ported the same to t-arious States. They contended that the transactions in ques- 
tion had taken place in the com-se of inter-State commerce and so the State of 
Madhya Pradesh had no authority to impose or to authorise the imposition of 
such a tax and that the action of the State authorities contravened the provisions 
of Article 286 (2) of the Constitution. The Supreme Comt upheld the contention 
of the petitioners and issued orders restraining the respondents from enforcing the 
Central Provinces and Bihar Act, 1947, and its prot-isions against the petitioners 
and from imposing a tax on the transactions. 

It "^rould appear from above that the construction put by the Supreme Court 
on the Explanation to Article 286 (i) (a) in the Bengal Immunity case- tvas the 
reverse of the one put by it in the United Motors case^. According to the decision 
of United Motors case^ the Explanation to Article 286 (i) (a) authorised only the 
delivery State to tax inter-State sale. This interpretation was overruled in Bengal 
Immunity case- which did not autliorize a State to tax an inter-State transaction of 
sale or purchase unless the ban tvas lifted by Parliament. Prior to this decision. 
States acting on the decision of tlie United Motors case^ had collected large sums 
of money as sales-tax and were faced with huge claims for their restitution. This 
threatened their economic stability. In order to remedy this evil Parliament 
enacted acted the Sales Tax Validation Act, 1956, tvhich tvas in the beginning 
promulgated as Sales Tax V alidation Ordinance by the President. The operative 
pro\dsionofthe Validation Act prowded : '■ Nottvithstanding any judgment, decree 
or order of any Court no law of a State imposing, or autliorising the imposition of, 
a tax on the sale or purchase of any goods where such sale or purchase took place 
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in the course of inter-State trade or commerce during the period between the first 
day of April, 1951 and 6th day of September, 1955, shall, be deemed to be invalid 
or even to have been invalid merely by reason of the fact that such sale or purchase 
took place in the course of inter-State trade or commerce ; and all such taxes levied 
or collected or purporting to have been levied or collected during the aforesaid 
period shall be deemed always to have been validly levied or collected in accordance 
with law 

The validity of the Sales-tax Laws Validation Act was itself challenged in 
Simdaramier and Co. v. The State of Andhra Pradesh'^. In this case the petitioners who 
carried on business in cotton yarn in the city of Madras and sold goods to various 
persons in the State of Andhra challenged the right of the State of Andhra to tax 
sales under the provisions of the Sales-tax Act applying to its territories. The peti- 
tioners contended that tlie said sales were made in the course of inter-State trade, 
and that no tax could be levied on them by means of the prohibition contained in 
Article 286 (2) of the Constitution. Acting on the judgment in the State of Bombay 
v. The United Motors {India) and others^, in which the Supreme Court held by a 
majority that the sales falling within the Explanation to Article 286 (i) became by 
reason of the fiction introduced therein, invested with the character of intra-State 
sales and thus liable to be taxed by the State within which goods were delivered 
for consumption the Andhra State issued notices to the petitioners to file returns 
of turnover by July 15, 1955. While the case was pending the Supreme Court in 
the Bengal Immunity Company Ltd. v. The State of Bihar and othcts^, reconsidered the 
true scope of the &planation to Article 286 (i) (a) and held by a majority that the 
sales falling within the Explanation being inter-State in character, could not be 
taxed by reason of Article 286 (q) , unless Parliament lifted the ban, that Explanation 
to Article 286 (i) (a) controlled only that clause and did not limit the operation 
of Article 286 (2). The State of Andhra was willing to allow the petitions as the 
result of this decision but before final orders were passed on petitions the Sales- 
Tax Validation Ordinance of 1956 was promulgated and was later replaced by 
the Sales-tax Laws Validation Act which came into force on March 21, 1956. The 
State of Andhra now claimed that by reason of the Validation Act the State was 
entitled to impose a tax on Explanation sales, which had taken place during the 
period between ist April, 1951 and 6th September, 1955- 

The petitioners challenged the correctness of this position. They maintained 
that Validation Act was itself unconstitutional and void and even if valid did 
not validate section 22 of Madras Act IV of 1939 (as adapted in Andhra)'* : that 
it validated only levies and collection already made and did not authorise the ini- 
tiation of fresh proceedings for assessment or for realisation of the same. The peti- 
tioners contended that the power to make laws in respect of tax on sales under Entry 
54 in List II was vested exclusively in the States, tJrat the power which was con- 
ferred on Parliament under Article 286 (2) was only to enact a law directing or 
permitting the States to impose a tax on inter-State sales and not to itself enact a 
law with reference thereto, that the Validation Act rvas substantive in character 
and was not authorised by the terms of Article 286(2) and was thus unconstitutional. 


I. (1958) S C.J. 459. 

=• (1953) SC J. 373. 

3. (1955) S CJ. 672. 

4. Section 22 of t!\c Madr.-us .'Vet as adapted to Andhr.a rwids : “ Nothing contained in tliis 
Act sliall be deemed to impose or authorise the imposition of a tax on tlic sale or puicliasc of any 
goods, where such sale or purchase tahes pl.acc (a) (i) outside the slate of Andhra, or (ii) in the course 
of the impart of the goods, out of sucli territorj' ; or ( 6 ) txcept in so far as Parliament ma) by law 
otherwise provide, after the 31st March, 1951, in the comse of inter-State trade or commerce and 
the prov isions of tliis rVet shall be rc.ad and construed accordingly. 

E\>itnmnoii. — I'or the purposes of clau-^c (a) (i), a s.ale or purchase shall be deemed to h.avc 
taken place in die State in which goods ha.\c .actually been dtlucred tis a direct result of such sale or 
purchase for the puipjsc of consumption in that Stale, notwith.sianding the f.icl under the general 
las. relating to sale of goods, the piuperty in goods has bv rc.ason of such sale or puich.asc p.-'s cd in 
another State. 
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ThS Supreme-Court held that though the impugned Act was given the title ‘Sales 
Tax Validation 'Act’ but section 2 of the Act made no mention of any validation. 
It-only provided that no law of a State imposing tax on sales shall be deemed to 
be invalid merely because sUch sales are . in the course of inter-State trade or com- 
merce. The’ effect of this provision was to lift the ban imposed bn the States against 
taxing inter-State sales and to enable State tax laws to operate in their own terins. 
The Validation Act therefore was within tire authority conferred on Parliament 
by' Article 286 (2) and was not ultra vires. The Court also held the Madras Act 
legal.;! There was nothing unconstitutional in section 22 of the Madras Act be- 
cause it operated' only when Parliament so provided. The provisions of the Madras 
Act as adapted to Andhra Validating Act levies and collections made during the 
specified period and authorising initiation of fresh proceedings for collection of taxes 
during the' saihe period were held constitutionally valid. Sarkar, J., who gave k 
dissenting Judgment disagreed with the majority opinion. 'He observed that the 
pmpose of the Explanation was to explain ‘which sale is to be regarded as having 
taken place' outside the " State of Andhra The Explanation did not authorise 
taxation of a sale under which goods are delivered in Andhra but the property in 
them passed in 'Madras. - ' • n. 

As pointed out earlier in a Federal structure the great problem is to ensure free- 
clom of trade and commerce among citizens of different States ana to minimise 
^b'Wth of sectional and local interests which are inimical to the interests of the nation 
as a 'wholje. , Article 301 of the Indian Constitution regulates freedom pj inter-State 
traded commerce , and intercourse subject to restrictions in the public intef^t, made 
by.th'e,natiohal -Legislature, as well as by the State Legislatures. The Supreme Court 
has to decide 'vvhether restriction imposed on freedom of trade and commerce within 
the, State'is reasonable as required in the public interest. In Tika iRamji v.' State 
of Uttar Pradesh'^, the yalidiiy^p^ Uttar Pradesh Sugarcane (Regulation of Supply 
and Purchase) Apt, 1953, was challenged. The petitioners’ urged that the impugned 
^ct was destructive of .freedom of trade and commerce. They were not free '‘to 
sell their sugarcane, to ahy.body other than the occupier of a factory or even to hirp 
except through the agency of a Cane Growers’ Co-operative Society and were not 
at all entitled to sell their sugarcane to any one outside the State. They contended 
that the impugned Act was violative of Article 30'! of the Constitution. The Court 
held the: impugned Act valid and maintained that the restrictions imposed by the 
statute 'under the provisions of-Article 304 of the Constitution were reasonable res- 
trictions imposed on the petitioners in public interest. The Court also referred 
to the following passage from the Judgment of their Lordships of the Privy Council 
in Commonwealth of Australia Bank of New South Wales^, in support of this conten- 
tion : ‘ Every case must be judged on its own facts and in its o-wn setting of time and 
circumstance, and it may be that in regard to some economic activities and at some 
stage' of social deyelopirierit it might be maintained that prohibition with a ■view 
to' Stkte nionqpoly was the only practicable and reasonable manner of regulation,' 
arid ’that inter-State trade, commerce and intercourse thus prohibited and tlius mono- 
polised reinained absolutely free’. ' ' 

.Another interesting case relating to inposition of restrictions on lotteries and 
prize competitions was heard in appeal by the Supreme Court against the, judg- 
ment of the Bombay High Court in State of Bombay v. R. M. D. Charnarbaugwfila^. 
In this, case the High Court of Bombay had held that restrictions contained in the 
Bombay. Lotteries ,and Prize Competitions Control and Tax (Amendment) Act 
controlling, the ‘business’ of the respondents could not be justified as the requirement 
of .the, provisions of Article 304 (t) had not been complied with, i.e., tney suffered, 
from the infirmity of not having been assented to by the President. The’ High' Court' 
took the view .that altliough the activities of the petitioners was a lottery, it was not 
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an activity which was against public interest and therefore the provisions lof Part 
XIII of the Constitution (relating to trade, commerce and intercourse within 
the territory ofindia) applied to their business. The principal questionito be decided 
by the Supreme Court related to the validity or otherwise of the impugned 
Act. The Court held that the Bombay Lotteries and Prize Control Tax' Act was 
a law with respect to betting and gambling under Entry 34 of the State List^under 
Government of India Act, 1935, and the impugned taxing section was a law with 
respect to a tax on betting and gambling imder Entry 62 and it was within the legis> 
lative competence of the State Legislature to have enacted it. There was sufficient 
territorial nexus to entitle the Bombay State legislative to collect the tax from 
persons who carried on prize competitions through the medium of a newspaper 
printed and published outside the State of Bombay. The prize competitions (R.M. 
D.C.) were of a gambling nature. The Board of Adj'udicators picked up nine of 
the clues and selected only those competitors whose answers corresponded with 
the official solution of those nine clues. Those nine clues might be from the top, 
might be from the bottom or might be selecteo at random. A competitor might 
have given correct answers to eiarht of the nine selected clues and might have given 
correct answers to the remaining eight so that he sent in sixteen correct answers 
but he will not be considered for the first prize because his answers to the nine 
selected questions did not agree with official solutions of those nine clues. " The 
prize competitions thus could not be regarded as trade or comm6rce and' as sUch 
the petitioners could not claim any fundamental right under Article 19 (i) (g)^ in 
respect of such competitions, nor were they entitled to the protection of Article 
301. The Court further observed that controlling and restricting gambling Was 
not interfering with trade, commerce or intercourse as such but to keep the floW of 
trade, commerce and intercourse free and unpolluted and 'to save it from anti-social 
activities. The Court conceded that the amended bill was introduced in the'legis- 
latUre of the State without the previous sanction of the President and consequently 
the condition precedent to the validity of the resulting Act as laid down had not 
been complied with but the Court maintained that the defect was cured, unddf 
Article 255, by the assent given subsequently by the President to the impugned 
Act. 

Although the Indian Constitution has made express provisions. to curb mter- 
State preferences and discriminations against non-resident persons 'and economic 
interests, a number of conflicts of this nature have occurred requiring adj’udicatipn 
by the Courts. In P. P. Joshi v. The Stale qf Madhya Bharat and another'^, the peti- 
tioner a non-Madhya Bharat student who had been admitted to Gandhi i^Iemorial 
Medical College at Indore was according to rules relating to admission called 
upon to pay a sum of Rs. 1,500 per annum as capitation fee, in addition to the tuition 
fees and other charges payable by all students of tlie college in general. Bona fide 
residents of Madhya Bharat were exempted from the capitation fee. The petitioner 
contended that this was discriminatory and in contravention of Articles 14 and 15 (i) 
of the Constitution. The Supreme Court by a majority opinion upheld tlie yalidity 
of the State preference in fees charged to residents. The Court maintained that 
residence and place of birth were two distinct conceptions with different connotations' 
both in law' and fact, and when Article 15 (i) prohibited’ discrimination based or 
the place of birth, it could not be read as prohibiting discrimination based on rcSi' 
dcnce. The impugned rules made a classification based on residence within tin 
State and its object was to help students who were residents of Madhya Bliarat in 
the prosecution of their studies. The classification was thus based on a ground which 
had a reasonable relation to the subject-matter of legislation, and in cohscqucrtCC 
was not open to attack as contravening Article 14. Jagannadhadas, J., however gave 
a dissenting opinion that the concept of regional domicile would tend to the growth 
of claims of regional citizenship and would be entirely foreign to the^intendment 
of the Constitution. The distinction based on such domicile could not be 
considered reasonable and operated to the disadvantage of the petitioner by Xvay 
of unconstitutional discrimination. 
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State ' discriminations against nbn-residcntial individuals takes other -forms 
also. . One .such form is protecting local residents from out of State competition 
in’ utilising natural resources or in marketing conmiodities within the State. In 
MahdbirPraiad v; Gupta^, the minimum taxable income for imported goods was set 
at-Rs. 5,'ooo‘'and ’for othfer goods Rs. 12,000. The dealer imported cycle parts whose 
valuation did not reach the minimum taxable income but exceeded tlie minimuin, 
when' ' ,ad(^cd to , other . goods • dealt with by him. , 

, ' The' contention of the dealer was that he was not liable to tax as his total quan- 
tum' (lid hot exceed Rs. 12,000 and his import did not exceed Rs. 5,000. The word 
turnover according to him'in the context meant turnover of imported taxable goods 
aiid iiiiless’the,limit of Rs; 5,000 was reached in respect of such a turnover a dealer 
was notliaHe tp tax' at aU. It was also pleaded by the petitioner that setting a lower 
threshold for 'taxation with respect to extra-State goods as compared to minimum 
taxable ;tiunover -in .regard to other goods- was discriminatory. On behalf of the 
prosecution: it was contended that the dealer was an importer of goods and since 
his total; turnover including imported goods exceeded Rs. 5,000 he was liable for 
taxation. The, Court upheld the contention of the petitioners and held that in 
order, to bring' .thei business of selling cycle parts imported from outside the State, 
within' the 'Ihriits of taxability the .turnover, in respect of that business must exceed 
Rs. 5,000. It was not enough that, turnover in respect of imported cycle parts and 
other business .exceeded Rs. 5,000. The Court allowed the petition and held that 
the petitioner was not liable to pay tax in respect of the assessment made. 

"In Mohammad Siddiqv. State^, the Gazette Notification No. 57, S.R. Noi 546 of 
1952, dated 31st January, 1953, which exempted all handloom cloth manufactured 
at four places at Madhya Bharat from sales-tax for the period of ist April, 1952 to 
gistsMarch, 1953, worked discrimination and placed goods from outside at a dis- 
advantage and' hence it was in violation of Article 304. The High Court ruled 
that sales of. the- petitioners’ extra-State goods should be exempted during the 1952- 
I9’53 (period.' The fact. that goods produced within the State at places other than 
the four exempted localities had been placed at a disadvantage, as well as the goods 
brought, in from outside the State, did not mitigate the inter-State discrimination. 
Again in Bheru Lai v. Slate of Rajasthan^, the High Court held invalid, as a discrimi- 
nation against another State under Article 303, a State Government royalty imposed 
on (Stones, quarried within the State, where die State used a dual rate system and 
charged , the higher rate for stones intended for export. Similarly in Bharat 
Automobiles,, Gauhati. v. State of Assam^, the High Court held section 29 of the Assam 
Sales-tax'-Act^ulfra vires because it authorised levy of tax on goods which the dealer 
obtained for sale, from outside the State of Assam when otherwise they would not 
have ,bepii liable under section to tax for sale of similar goods, if manufactured or 
produced in the State. The Court held this provision discriminatory and violative 
pf), Article 394, of the Constitution. 

The 'States Re-organization Conunission Report mentions various forms of dis- 
crimiriatory ^treatment against non-residents®, especially in recruitment to public 
services. " It; also mentions discrimination against non-residents relating to adminis- 
trative practices that restrict the acquisition of property. Some States lay down 
the condition’ of proficiency in the language of the majority group of the State for 
entry "into public service. In Reghunadha Rao v. State of Orissa^, the High Court 
endoVsed the requirement that ’candidates be proficient in the language of the 
taajonty’ ^oup of the State, holding it to be consistent with Article 16, which pro- 
vides for equality of opportunity for all citizens in matters relating to employment 
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or appointment to any office under the State. However, exclusion of minority 
groups from State employment because they are not proficient in ,thc language group 
of the majority group is not consistent with the provision of Article 16. Therefore 
as suggested by the States Re-organisation Commission the test, of proficiency in 
the State language should be held after selection of candidates and not^ atjhe 
outset (p. 213). ... , , , ,r, , ,, ^ . 

A number of cases of discriminations against non-residents involving restriction 
of acquisition of property were decided by the High Courts. In Jangi Lai. v. Batj- 
tlie High Court held unconstitutional section 49 of the '_Rewa,jLan^ 
Reveinue and Tenancy Code, which prohibited a non-Rewa Resident /rom ' per- 
manently acquiring ceijtain land interests from the Rewa State except witl^ jthe 
permission of the Chief Revenue Authority. The Court held the Rewa statutory 
provision discriminatory and conflicting sharply with Article 19 (i), , ' 

A number of High Courts in their decisions have sustained restrictions against 
alienation of land to strangers on the basis of customary law of pre-emption; i.c., a 
preferential right to acquire land belonging to relatives of owners of neighbouring 
land upon the occasion of the transfer of land, s There is, however, a tendency 
recently on the part of some High Courts to deny their enforcement power to res- 
trsetions against alienation of land to strangers in view of provisions in the'new Consti- 
tution. In Panch Gujar Gaur Brahmans v. AmarSingh^, the High Court refused to 
enforce a pre-emption based on owrrership of adjacent property. In Babu 'Lal v. 
Gowardhandas*, the High Court characterised pre-emptive rights in general 'as 
‘ archaic ’ and ‘ an anchronism ’ in view, of the ‘ dynamic .nature of society 
contemplated under the present Constitution* (p. ii). , , ,, i ^ 

Another category of discrimination relates to non-resident 'criminals/ In* re 
Shaikh Hiisen Shalk Mahomed^, a discriminatory provision in the Bombay City, Police 
Act provided for externment of an ex-convict whose place of birth was determined 
to have been outside of Greater Bombay, in circumstances that would' not ipermit 
externment of .an ex-convict born in Greater Bombay. Since theisole ground for 
the difference in the treatment of the two categories of ex-convicts was the difference 
in place of birth, the High Court held that this was invalid under. Article I5'(i) 
which banned discrimination on . the ground of place of birth.' ' . ' . - . 

The above brief survey cases relating to federal State and ihter-Statc -relation- 
ship serves to show that the number of such cases is relatively small although' they 
vitally affect the interests of the citizens. Thisps because the framers of the Consti- 
tution have made controversies between States relating to boundaries;' water di- 
version and fiscal matters non-justiciable and have made provision for their ■'ami- 
cable settlement through the instrumentality of the Zonal Councils. They 'havd 
also made an elaborate and exliaustive division of powers between the Centre, and 
the States and have left nothing indefinite or vague which may become the sorircc 
of endless litigation. Nevertheless the Federal Judiciary in adjudicating' disputes 
has played the role of a true arbiter of the federal system. , It has allowed as .much 
scope to the powers of the State and Federal Legislatures as could legitimately, ,be 
allowed. It has interpreted the provisions of the Constitution in such a way as, to 
ensure freedom of trade and commerce among citizens of different States and to 
minimise growth of sectional interests harmful to the nation. Its decisions have 
curbed inter-State preference and discriminations and have provided equality ,of 
opportunity for all citizens in all matters economic, political, social and cultural. 
It has by its wise decisions fostered and promoted Federal State co-operation and 

1. A.I.R. 195a Vindh. Pra. 17. ' . _ . 

2. Ullam Singh v. Kartar Singh, A.I.R. 1954 Punj. 58. , • . •! , , 

(n) Punjab State v. Indar Singh, A.I.R. 1953 Punj. ao. 

(b) dJ'athi v. Palla, A.I.R. 1951 Punj. 445. • ■ ' " ‘ 

(c) Abdul Haf.im w Jasi Mhammad, A.I.K, AW. ,, ; ' 

3. A.I.R. 1954 Raj. joo. . ' I .' 

4. A.I.R. 1926 Madh. B. i. 

5. A.I.K. 195J Bom. 285. , , ' 
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contributed to national unity , and general welfare without sacrificing the auto- 
nomy of the Stat^. . , . > 

‘ > • ' - ■ ' ' ’ Future ‘of Federalism in India. 

'.in ail Federations’ there^ is'.manifest a tr^P^ towards greater centralization due 
to changes in social arid economic pattern m modem States requiring sufficient, con- 
centration of authority at the, , Centre to deal with problems on a nation-wide basis. 
In one of his .New, Republic papers.^ Harold Lasld.ejcpressed the view that feder- 
alism in the modern era had become obsolete. 'He declared : ‘The epoch of federa- 
lism is over. . ' .* ‘ It is insufficiently positive in character '; it does not provide 

for sufficient rapidity of action'; it inhibits the emergence of the necessary standarcR 
of uniformit)'-'; it relies upon compacts and compromises which 'take inefficient 
accotintof the' urgent category of time; it leaves the background areas a' restraint, 
at once parasitic arid poisonous, on those which seek to move forward ; at least, 
its psycholdgical'results, especially in an age of crisis', are depressing to a democracy 
thit needs thfe drama of positive achievement’ to retain itS' faith. It is maintained 
by critics o'f federalism that it'stands'in the wa'y of progress by inhibiting -action at 
every''§tep by- running against problerns- of •di'vided ‘jurisdiction, when economic 
and ‘social forces cutting:afcross State boundaries' demand Central action. In India 
particularly it is the -view of an influential section' of people that federalism should 
•be.scrapped and replaced by, a unitary G,oyemment wiA powers of decentralization. 
Disruptive, and fosiparous teiidencid pf 'casteism, coinmunalism and regionalwm 
me very stroiig in. Ii^dia .’and, they ffireateh to disintegrate the country. The pres- 
sure, of linquistic cornniunities calling for redrawing the federal map of In^a is 
anotKm, centrifugal factor. > For the purpose of all-round development, for meeting 
the threLtjfrom ect^al .aggression and, internal disorder, it is urged, the Centre 
should, have Imga: 'pp\yers,to act as .a single unit. .'The constitutional provisions 
:iwth in^d, system, of dt^ion , of poVvers built, up constitutionally and entrenched 
judicially,, it. is pointed out; stand in the way, of expeditious execution of national 
plans.;^ ,4s pointed out, by Dean H. Appleby “The constitutional effort to specify 

scopes, of national and State powers precisely would appear to raise the most serious 
barriers , before national needs to develop and execute national progranunes in the 
interest of national, economy and national public. It is not tooiunfair, I think, to 
sa,y, that except, for, the character ofitsleadership, the new national Government of 
India is given less basic resource in power than any other large and important nation, 
A\‘‘hile ht the same time having rather more sense of need and determination to establish 
programmes dealing tvith matters important to the national interest* ’ . It is suggested 
by critics of the Indian federal pattern 'that for 'effective, comprehensive, national 
planmrig and its effective implementation it is necessary that Education, Agriculture, 
Fisheries, Land Rights and Tenures which are exclusively under the jurisdiction of the 
'State Governments Should be v^ted in the control of the Centre. Effective planning 
and 'national development, it is pointed out, requires a good deal of administra- 
‘tive unity arid-cohesion, which is only possible' through a high degree of centraliza- 
'tiori.-' '’’It! is 'suggested by such critics- of Federalism that India should scrap up the 
federal pattern arid adopt a unitary system'vesting all authority in a single sovereign 
'Le'gislature, 'retaininguriits of administration in' the States which will function in 
the sphere of their allocated powers under the direction, supervision and control of 
'the' Central' Ee^lature. ■ - . . . 

_ • , , There is, another school of thought which is opposed to centralization of authority 
.and, wants. wide-scope of authority for States and , limited powers of national im- 
.portan,ce,to the, Centre. . These persons point out tiie dangers and risks involved in 
centralization.', A unitary government^ set.up, it is pointed out, cannot fulfil the 
meeds pf a large country operating on a democratic system. In a big country like India 
.tvdtha imitary. system the. national Government will become top-heavy, unweldy 


''il * Ob^Ieccnce of rederalisni. New Republic 'XGVlil 367.' - ‘ ' 

2. ' Dean H. Appleby — Report of a Survey ; Public Administration in India Cabinet Sccr 5 » 
tariafj'igsg,' , 
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and people will find themselves hopelessly overbilrdened with 'a ‘vast, ‘professionaliz- 
ed bureaucracy which will not be easily amenable to democratic fcbntrol'. Another 
danger involved in the concentration of power at, the Centre is growth of central 
dictatorship. Again, it is pointed put, that concentration of power at the Centre, 
will kill the spirit of self-reliance' and initiative in people, ’s6‘ necessary for tlie success- 
ful functioning of democfa'cy. Centralization has,’ it is pointed out,' other dangers. 
In many fields the State' Governnrifents are the more natural and’ efficient ' agencies 
of control, because of their proximity to the problems and 'the ped|)le concerned. | 

n An impartial view would, however, reveal that federalism is necessary to, the 
welfare of the Indian Republic and should, beiinaintained.irathefithan scrapped. 
A unitary form of Government can function efficiently in, a country if its population is 
small and. if its citizens are enlightened and politically maturcj as in England, , A 
federal form of Government is the only suitable form of Government for a country 
like India where linguistic, ireligiousj cultural .background of people inhabiting the 
Country are fundamentally different* but their common interests birtd them together 
and overcome their centrifugal tendencies. It is the, only device which reconciles 
national unity with the maintenance of State automomy. ^ A, certain amount of 
centralization of authority is inevitable with the expansion of governmental activi- 
ties administering 'public services in various fields of the /State. , , , * ,~;j 

This centripetal trend in thd case of India, as nientioned' earlier, is the result of 
a number of factors,' namely, the changed role of 'India as a "Welfare State, ‘economic 
planning on a unified basis, system of grants -in-aid' to 'States by the Centre and the 
dominance of the political'scene by a single party, the Indian hiational Cohgress. 
The influence* 'of the last factor is, however, on the' decline in the States, as is' evi- 
denced by Internal dissessio’jis and group rivalries in the ’C6h^ess''Earty in Stat« 
contributing to th'e ‘success of the opposition and enabling the formation of non-Cpn- 
gress Ministries in States, as in Kerala.' Another disintegrating 'factor is' the pres- 
sure of linguistic tninorities' dema'ffding re-drawing of ’the federal map'olf Irtdia. 
India needs national solidarity and cohesion for its planned 'develojiirient ■'and there 
is nothing to feel alarmed at the trend towards centralization,' ah inevitable fehture in 
all modern federations. What is necessary to 'e'nsuf^ is that k\l levels of government^ 
national. State and local are in a real sense sulyected to dem'ocratic’controll 'This' is 
only possible through growth of enlightened' citizferiship^ ahd spread ' of education. 

The classical view of dual federalism based' on rigid division, of powers |Can no 
longer be maintained now, In all federations, much less in India the [legalistic 
competitive federalism of the past has given, way increasingly fo the more, flexible 
co-operative federalism of the present. The Indian people at the present are using 
three levels of, Government, national. State and local in a compion endeavour to 
promote the common weal and to foster andpromote the ideal of a secular democ- 
racy. i No fundamental change is needed in, the relations between the national and 
State Government. There is no need for weakening of the national Government, no 
great shifting of function, no important re-allocation of revenues or of taxing power, no 
basic change in the federal-aid programmes or policy, and, no diminution,, of the 
autonomy of either the national or State Governments. 'The framers of, the Constitu- 
tion of India in the light of the difficulties encountered by modern federations in the 
working of their Constitutions incorporated such provisions in the Constitution which 
normally guarantee fullest autonomy to the units in the sphere of their authority but 
also vest in the Centre effective powers in nationhl matters and also powers to be exer- 
cised in national emergency when it can trench upon the normal domains of the States. 
The States in India enjoy the rights ofrcal Parliamentary Government whatever be 
the distribution of powers bettveen them ahd the Centre. ConStitutidnal provisions 
enabling the Central Government to assume poWers of ‘interference iiPthe adminis- 
tration and legislation of States can only be a'temporary measure and can eome into 
operation in national interests, i.e., for maintaining internal peace and tranquillity, 
preventing threat from external aggression and for proper functioning of national 
economy. The framers of the Constitution as stated earlier, were practical enough to 
take away from thcjurisdictionof theCourtinter-State disputes relating to waters of 
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inter-State rivers or river valleys or border disputes. Instead Zonal Councils have 
been established to negotiate peaceful and amicable solution of all inter-State dis- 
putes. These Councils provide forum for inter-State co-operation in plans of national 
development. Other devices for promoting inter-State co-operation, and Centre- 
State co-operation is the Governors’ Conferences or Ministers’ Conferences. These 
conferences meet for discussing common problems and evolve methods and plans for 
securing effective inter-State co-operation and for removing suspicions or rivalry 
among States. The result of these devices has been to eliminate a good deal of liti- 
gation and the Supreme Court had to decide only a few cases relating to inter-State 
problems. The Supreme Court and the High Courts as will be revealed from the 
survey made above vindicated themselves in deciding cases relating to Federal State 
relationship. They have interpreted the provisions of the Constitution in such a way 
as to promote the idea of single citizenship throughout India and to repress the growth 
of sectional interests. The trend of federalism in India has been in the same direc- 
tion as in other modern Federations, i.e., towards the ideal of co-operative federa- 
lism. Besides the Supreme Court which acts as the balance wheel of the Constitution, 
extra-constitutional forces are at work which are promoting the ideal of co-operative 
federalism. National action taken by the Centre in dealing with social and econo- 
mic problems to-day is facilitated not only by provisions of the Constitution but on the 
basis of political persuasion and compromise. Premiers’ Conferences, Governors’ 
Conferences, it is expected, will be able to secure inter-State co-operation and the 
entire resources of the country will be mobilised for solving the gigantic task of build- 
ing the economy of the country through the democratic process. 
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SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — S. R. Das, Chief Justice, T. L. Venkatarama Aiyar, S. K. 
Das, a. K. Sarkar and Vivian Bose, JJ. 

The Income-tax Officer, Bangalore , . . Appellant* 

V. 

R. N. Guruswamy . . Respondent. 

Income-tax Act {XI of 1922), section 34 — If within saving provision in section 13 (i) of the Finance Act, 

1950- 

The expression “ levy, assessment and collection of Income-tax in section 13 (i) ofFinance Act 
1950, is vride enough to comprehend re-assessment proceedings under section 34 of the Income-tax 
Act. Mysore Act (XXXI of 1948), section 5 (q) and Mysore Act (LVII of 1948), Schedule A (2) {b) 
are expressed in identical terms and they save section 34 of the Indian Income-tax Act with regard 
to re-assessment proceedings in the retroceded area (Bangalore Cantonment) of Mysore prior to 
Jidy, 1948. 

Appeals from the Judgment and Order dated the 22nd March, 1955, of the 
Mysore High Court in Writ Petitions Nos. 20 to 22 and 25 of 1954. 

H. ff. Sanyal, Additional Solicitor-General of India, R. Ganapathy Iyer and R. H 
Dhebar, Advocates with him for Appellant. 

A. V. Viswanatka Sastri, Senior Advocate, K. R. Ckoudhury, Advocate, and G. 
Gopalakrishnan, Advocate of Messrs. Gagrat & Co. with him for Respondent. 

The Judgment of the Court was delivered by 

S. K. Das, J. — ^These four appeals brought by the Income-tax Officer, Special 
Circle, Bangalore, on a certificate granted by the High Court of Mysore, are from 
the judgment and order of the said High Court, dated March 22, 1955, by which 
it quashed certain proceedings initiated, and orders of assessment made, against 
the respondent assessee in the matter of re-assessment of income-tax for the years 
1945-1946, 1946-1947, 1947-1948, and 1948-1949. 

The relevant facts are these. The respondent K. N. Guruswamy was carrying 
■on business as an Excise Contractor in the Civil and Military Station of Bangalore, 
hereinafter called the retroceded area, in Mysore. He was assessed to income-tax 
for each of the four years mentioned above under the law then in force in the re- 
troceded area by the Income-tax Officer having jiurisdiction therein. For 1945- 
1946 the original assessment was made on February 12, 1946, for 1946-1947 on 
January 21, 1949, for 1947-1948 on January 22, 1949, and for 1948-1949 also some- 
time in the year 1949. The tax so assessed was duly paid by the assessee. On 
January 5, 1954, more than four years after, the Income-tax Officer, Special Circle 
Bangalore, served a notice on the assessee imder section 34 of the Indian Income- 
tax Act, 1922, for tlie purpose of assessing what was described as ‘ escaped ’ or 
•‘under-assessed’ income chargeable to income-tax for the said years. The as- 
tsessee appeared through his auditors and contested the jurisdiction of the Income- 
tax Officer to issue the notice or make a re-assessment under section 34 of the Indian 
Income-tax Act, 1922. On February 19, 1954, the Income-tax Officer overruled 
tlie assessee’s objection, and made a re-assessment order for the year 1945-1946 
On February 25, 1954, the assessee filed four -writ petitions in the Mysore High Court 
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in which he challenged the jurisdiction of the Income-tax Officer to take proceedings 
under section 34 or to make an order of re-assessment in such proceedings ; he 
asked for appropriate orders or writs quashing the pending proceedings for three 
years and the order of re-assessment for 1945-1946, During the pendency of the 
cases in the High Court, the Income-tax Officer was permitted to make an assess- 
ment order for 1946-1947, subject to the condition that if the assessee succeeded 
in establishing that the Income-tax Officer had no jurisdiction, that order would 
also be quashed. The High Court heard all the four petitions together, and by 
its judgment and order dated March 22, 1955, allowed the writ petitions and 
quashed ffie proceedings in assessment as also the two orders of re-assessment, holding 
that the Income-tax Officer had no jurisdiction to initiate the proceedings or to 
make the orders of re-assessment. The High Court, however, granted a certificate 
that the cases were fit for appeal to this Court and these fom- appeals have beerr 
brought on that certificate. Before us, the appeals have been heard together and 
will be governed by this judgment. 

For a clear understanding and appreciation of the issues involved in these 
appeals, it is necessary to set out, in brief outline, the political and constitutional 
changes which the retroceded area has from time to time undergone ; because 
those changes had important legal consequences. Under the Instrument of Trans- 
fer executed sometime in 1881, when there was installation of the Maharaja of 
Mysore by what has been called “ the rendition of the State of Mysore ” the 
Maharaja agreed to grant to the Governor-General in Council such land as might 
be required for the establishment and maintenance of a British cantonment and 
to renounce all jurisdiction therein. Pursuant to that agreement, the retroceded 
area was granted to the Governor-General in Council, and jurisdiction therein 
was exercised by virtue of powers given by the Indian (Foreign Jurisdiction) Order 
in Council, 1902, made under the Foreign Jurisdiction Act, i8go. The laws ad- 
ministered in the area included various enactments made applicable thereto from 
time to time by the promulgation of notifications made under the aforesaid Order 
in Council, and one of such enactments was the Indian Income-tax Act, 1922- 

The year 1947 ushered in great political and constitutional changes in India, 
■which affected not merely what was tlien called British India, but also the Indian 
States, such as Mysore, etc. The Indian Independence Act, 1947, brought into 
existence two independent Dominions, India and Pakistan, as from August 15; 
1947. The Act, however, received Royal assent on July 18, 1947. Section 7 sel 
out the consequences of the setting up of the two new Dominions ; one such con- 
sequence was that the suzerainty of His Majesty over the Indian States lapsed, and 
with it lapsed all treaties, agreements, etc., between His Majesty and 
the Rulers of Indian States, • including all powers, rights, authority or jurisdiction 
exercisable by Flis Majesty in an Indian State by treaty, grant, usage, suffrage, etc. 

In view of the aforesaid provision — perhaps iu anticipation of it, the Retroceded 
Area was given back to the State of Mysore on July 26, 1947 by a notification made 
by the Crown Representative under tlie Indian (Foreign Jurisdiction) Order in 
Council, 1937* This did not, however, mean that the Mysore latvs at once came 
into force in the Retroceded Area. On August 4, 1947, the Maharaja of Mysore 
enacted 'two la%%^ ; the Retrocession (Application of Laws) Act, 1947, 'being Act 
XXIII of 1947, and the Retrocession (Transitional Provisions) Act, 1947, being 
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Act XXIV of 1947. The combined effect of these laws was this ; all laws in force 
in the Retroceded Area prior to the date of retrocession, which was July 26, 1947, 
continued to have effect and be operative in the Retroceded Area {vide section 3 
of Act XXIII of 1947) and the Mysore officers were given jurisdiction to deal with 
proceedings under the laws in force prior to the date of retrocession {see section 12 
of Act XXIV of 1947). This state of affairs continued till June 30, 1948, on which 
date was promulgated- the Mysore Income-tax and Excess Profits Tax (Application 
to the Retroceded Area) (Emergency) Act, 1948, being Act XXXI of 1948. Sec- 
tion 3 of this Act said : — 

“Notwithstanding anything to the contrary in section 3 of the Retrocession (Application of Laws) 
Act, 1947, 

(i) the Mysore Income-tax Act, 1923, and 

(ii) the Mysore Excess Profits Tax Act, 1946, except sub-section (4) of section 2, and all rules, 
orders and notifications made or issued under the aforesaid Acts and for the time being in force shall 
with effect from the first day of July, 1948, and save as otherwise provided in this Act, take effect ia 
.the Retroceded Area to the same extent and in the same manner as in the rest of Mysore.” 

Section 6 said — 

“ Subject to the provisions of this Act, the Indian Income-tax Act, 1922, and the Excess Profits 
Tax Act, 1940, as continued by the Retrocession (Appheatioh of Laws) Act, 1947, are hereby 
repealed.” 

The repeal of the Indian Income-tax Act, 1922, effected by section 6 aforesaid, 
was subject to other provisions of Act XXXI of 1948, and one such provision which 
is material for the dispute before us was contained in section 5, the relevant portion 
whereof was in these terms — 

“Section 5. Notwithstanding anything to the contrary in the Mysore Income-tax Act, 1923, or 
the Mysore Excess Profits Tax Act, 1946, — 

w , 

(i) in respect of the total income or profits chargeable to income-tax or excess profits tax in 
the Retroceded Area prior to the first day of July, 1948, but which has not been assessed until tlaat 
date, the provisions of the Indian Income-tax Act, r922, and the Excess Profits Tax Act, 1940, as in 
force in the Retroceded Area immediately before that date shall apply to proceedings relating to the 
assessment ofsuch income or profits until the stage of assessment, and the determination of the income- 
tax and excess profits tax payable thereon, and the Mysore Income-tax Act, 1923, or the Mysore 
Excess Profits Tax Act, 1946, as the case may be, shall apply to such proceedings after that stage; 

{c) 

(rf) 

(e) ” 

The effect of sections 3, 5 {b) and 6 of Mysore Act, XXXI of 1948, inter alia^ 
was that though the Indian Income-tax Act, 1922, stood repealed and the Mysore 
Income-tax Act, 1923 came into effect from July i, 1948, the former !Act as in force 
in the Retroceded Area prior to July i, 1948, continued to apply in respect of the 
total income chargeable to income-tax in the Retroceded Area prior to July i, 1948, 
but which had not been assessed until that date, and it further applied to all pro- 
ceedings relating to the assessment of such income until the stage of assessment and ’ 
the determination of income-tax but the Mysore Act, 1923, applied to such pro- 
ceedings after that stage. On August 5, 1948 was promulgated the Retroceded 
Area (Application of Laws) Act,' (LVII of 1948), which dame into effect from- 
August 15, 1948. Sections 3 and 4 of Act LVII of 1948, are material for our' 
purpose and may be quoted — ' ' ■ ' 
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“ Section 3. Except as hereinafter in this Act provided, — 

(3) all laws in force in Mysore shall apply to the Retroceded Area ; and 

{b) the laws in force in the Retroceded Area immediately before the appointed day shall not, 
from that day, have effect or be operative in the Retroceded Area.” 

“Section 4. The enactments in force in Mysore which are set out in the first column of Schedule 
A to this Act shall apply to the Retroceded Area subject to the modifications and restrictions speci- 
fied in the second column of the said Schedule and the provisions of this Act.” 

Schedule A, paragraph (2) , sub-paragraph {b) repeated in substance what was 
stated earlier in section 5 (b) of Act XXXI of 1948. It read — 

“2. Notwithstanding anything to the contrary in the Mysore Income-tax Act, 1923, or the 
Mysore Excess Profits Tax Act, 1946 — 

(«) 

(6) in respect of the total income or profits chargeable to income-tax or excess profits tax in the 
Retroceded Area prior to the first day of July, 1948, but whieh has not been assessed until that date, 
the provisions of the Indian Income-tax Act, 1922, and the Excess Profits Tax Act, 1940, as in force 
in the Retroceded Area immediately before that date shall apply to proceedings relating to the asses5» 
•ment of such income or profits until the stage of assessment, and the determination of the income-tax 
and excess profits tax payable thereon, and the Mysore Income-tax Act, 1923, or the Mysore Excess 
Trofits Tax Act, 1946 as the case may be, shall apply to such proceedings after that stage 

There were further far-reaching political and constitutional changes in 1949* 
1950. The Maharaja of Mysore had acceeded to the Dominion of India in 1947 ; 
this, however, did not empower the Dominion legislature to impose any tax or 
duty in the State of Mysore or any part thereof. By a proclamation dated No- 
vember 25, 1949, the Maharaja of Mysore accepted the Constitution of India, as 
from the date of its commencement, as the Constitution of Mysore, which superseded 
and abrogated all other constitutional provisions inconsitent therewith and in force 
in the State. On January 26, 1950, the Constitution of India came into force, and 
Mysore became a Part B State witliin the Constitution of India. On February 
28, 1950, there was a financial agreement between the Rajpramukh of Mysore and 
the President of India in respect of' certain matters governed by Articles 278, 
291, 295 and 306 of the Constitution. Under Article 277 of the Constitution, how- 
ever, all taxes which immediately before the commencement of the Constitution 
were being levied by the State continued to be so levied, notwithstanding that those 
taxes were mentioned in the Union List, imtil provision to the contrary was made 
by Parliament by law. Such law was made by the Finance Act, 1950, by which 
the whole of Mysore including the Retroceded Area became “taxable territory” 
within the meaning of the Indian Income-tax Act, 1922, from April i, 1950 and 
the Indian Income-tax Act again came into force in the Retroceded Area from the 
nforesaid date. Section 13 of the Finance Act, 1950 dealt with repeals and savings. 
As the true scope and effect of sub-section (i) of section 13 is one of the questions 
at issue before us, it is necessary to read it. 

“ If immediately before the ist day of April, 1950, there is in force in any PartB State other than 
Jammu and Kashmir or in Manipur, Tripura or Vindhya Pradesh or in the merged territory of Coocli- 
Bchar any law relating to income-tax or super-tax or tax on profits of business tliat law shall cease 
to have effect except for the purposes of the levy, assessment and collection of income-tax and super- 
tax in respect of any period not included in the previous year for the purposes of assessment under 
the Indian Income-tax Act, 1922, for tlte year ending on the 3:51 day of March, 1951, or for any 
subsequent year, or, as the case may be, the levy, assessment and collection of the tax on profits of busi- 
ness for any chargeable accounting period ending on or before the 31st day of March, 1949 ; 
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Provided that any reference in any such law to an officer, autlioritj’, tribunal or Court shall be 
construed as a reference to the corresponding officer, authority,tribunal or Court appointed or consti- 
tuted under tlie said Act, and if any question arises as to ^vho sudi corresponding officer, authority, 
tribunal or Court is, the decision of tlie Central Government tliereon shall be finali” 

Now, the legal effect of tlie constitutional clianges referred to above, so far 
as it has a bearing on tlie present dispute, may be briefly summarised as follows : 
tlie Indian Income-tax Act, 1922 remained in force in the Retroceded Area till June 
30, 1948 ; from July 1, 1948 tlie Mysore Income-tax Act, 1923 applied, subject ta 
tliis saving tliat tlie Indian Income-tax Act continued to apply in respect of tlie total 
income cliai'geable to income-tax in tlie Retroceded Area prior to July i, 1948 and 
tlie provisions of tliat Act as in force in the Retroceded Area prior to that date applied 
to all proceedings relating to the assessment of such income upto tlie stage of assess- 
ment and determination of income-tax payable thereon. This position continued 
till April I, 195O3 when the Finance Act, 1950, came into force and die Indian 
Income-tax Act, 1922, again came into force in tlie Retroceded Area, subject to tlie 
saving mentioned in section 13 (i) tliereof. 

The principal question before us, as it was before the High Court, is one of 
jurisdiction. Did tlie Income-tax Officer concerned have jurisdiction to issue the 
notice under section 34 of tlie Indian Income-tax Act, 1922, and to make a re-assess- 
ment order pursuant to such notice ? The High Court pointed out that tliough tlie 
notice did not clearly say so, tlie Income -tax Officer clearly acted under section 34 
of die Indian Income-tax Act, 1922, as it was in force in die Retroceded Area prior 
to July I, 1948, and die writ applications were decided on that footing. 

The four main lines of argument on which die respondent assessee rested his 
contention diat the Income-tax Officer concerned had no jurisdiction were diese : 
firsdy, it was urged diat section 34 of die Indian Income-tax Act, 1 922, was not saved 
by section 13(1)0! die Finance Act, 1950, because what was saved was the prior law 
“for die purposes of die levy, assessment and collection of income-tax”, ivhicli ex- 
pression did not include re-assessment proceedings ; secondly, it was argued that, 
even otherwise, die financial agreement made between the President of India and die 
Rajpraniukh of Mysore on February 28, 1950, whicli received constitutional sanctity 
in Article 278 of the Constitution, rendered the impugned proceedings unconstitu- 
tional and void ; thirdly, it ivas submitted diat die Indian Income-tax Act, 1922, as 
in force in die Retroceded Area stood repealed on June 30, 1948 by Mysore Act 
XXXI of 1948, and die saving provisions in section 5 (b) thereof or in paragraph 
(2), sub-paragraph {b) of Schedule A to Mysore Act LVII of 1948, did not save sec- 
tion 34 in so far as it permitted re-assessment proceedings in respect of years in which 
diere had been an assessment already ; and lasdy, it was contended diat after 
June 30, 1948 and until April I, 1950, the Income-tax Officer in die Retroceded 
Area could re-open die assessment under section 34 of the Mysore Income-tax Act, 
1923, widiin a period of four years specified dierein, but diere was no authority to 
re-open die assessment under section 34 of die Indian Income-tax Act. 

Following its ov\ti decision City Tobacco Mart and Others v. Income-tax Officer, 
UrbanCircle, Bangalore^, on certain earlier Writ Petitions (Nos. 52 and 53 of 1953 and 
105 and 106 of 1954), the High Court held in favour of die assessee on die construc- 
tion of section 13 (i) of the Finance Act, 1950 and also on die effect of the saving 
provisions in section 5 (6) of Mysore Act XXXI of 1948, and paragraph (2), sub- 
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paragraph {b) of Schedule A to Mysore Act LVII of 1948. On these findings, it 
held that the Income-tax Officer concerned had no j’urisdiction or authority to 
start the impugned proceedings or to make the impugned orders of assessment. 
It did not feel called upon to pronounce on the validity of the argument founded on 
the financial agreement, dated February 28, 1950. 

In Civil Appeals Nos. 143-145 of 1954, Civil Appeals Nos. 271030 of 1956 and 
Civil Appeals Nos. 161 to 164 of 1956 in which judgment has been delivered 
today, we have fully considered the arguments as to the true scope and effect of 
section 13 (i) of the Finance Act, 1950 and of the financial agreement of February 
28, 1950 taken along with the recommendations of the Indian States Finances 
Enquiry Committee. We have held therein that the expression ‘levy, assessment 
nnd collection of income-tax’ in section 13 (i) is wide enough to comprehend 
re-assessment proceedings under section 34 and that the financial agreement afore- 
said, on a true construction of the recommendations of the Enquiry Committee, 
does not render the impugned proceedings unconstitutional and void. That deci- 
sion disposes of these two arguments in the present appeals. 

The two additional points which remain for consideration depend on the in- 
terpretation to be put on the saving provisions in section 5 {b) of Mysore Act XXXI 
■of 1948 and paragraph (2), sub-paragraph {b) of Schedule A to Mysore Act LVII 
■of 1948. These provisions are expressed in identical terms, and the question is if 
they save section 34 of the Indian Income-tax Act with regard to re-assessment pro- 
ceedings. We think that they do. It is worthy of note that the saving provisions say 
that the Indian Income-tax Act, 1922 as in force in the Retroceded Area prior to 
July I, 1948 shall apply in respect of the total income chargeable to income-tax prior 
to that date and it shall apply to proceedings relating to the assessment of such income 
until the stage of assessment and determination of income-tax payable thereon. 
‘Total income’ means the total amount of income, profits and gains computed in the 
manner laid down in the Act, and there are no good reasons why the word ‘ assess- 
ment’ occurring in the saving provisions should be restricted in the manner sugges- 
ted so as to exclude proceedings for assessment of escaped income or under assessed 
income. On behalf of the assessee our attention has been drawn to the words “in 

respect of the total income chargeable to income-tax but which has 

not been assessed until that date’’ occurring in the saving provisions and the argu- 
ment is that those words show that there was no intention to permit re-opening of 
assessments which had been made already. We are imable to accept this argument. 
In its normal sense, ‘to assess’ means ‘to fix the amount of tax or to determine such 
amount’. The process of re-assessment is to the same purpose and is included in the 
connotation of the term “assessment.” The reasons tvhich led us to give a compre- 
hensive meaning to the word “assessment” in section 13 (i) of the Finance Act, 1950 
operate equally with regard to the saving provisions under present consideration. 
We agree with the view expressed in Hirjibhai Tribhuwandas v. Income-tax Officer, 
Rajnandgaon and another'^, that section 34 of the Income-tax Act contemplates different 
cases in which the power to assess escaped income has been given •, where there has 
been no assessment at all, the terra “assessment’ maybe appropriate, and where tiierc 
•was assessment at too low a rate or with unjustified exemptions the term ‘rc-asscss- 
ment’ may be appropriate , and it may have been necessary to use two different terms 
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to cover with clarity tlae different cases dealt with in die section ; but this does not 
■mean that the two terms should be treated as mutually exclusive or that the word 
‘assessment’ in the saving provisions should be given a restricted meaning. The 
■object of the saving provisions was obviously to make the prior law available in all 
•cases in which the income was assessed or was assessable according to that law be- 
fore July 1 5 1948, and it is difficult to see why only a part of the process of assessment 
should be saved and the other part repealed. 

We, therefore, hold that the saving provisions save section 34 of the Indian 
Income-tax Act, 1922, in its entirety, as it was in force in the Retroceded Area prior 
'to July 1, 1948 and the contention of the respondent that it stood repealed fi'om that 
date is not correct. As to the period of limitation, it would be the period laid down 
in section 34 of the Indian Income-tax Act as it was in force in the Retroceded 
Area prior to July i, 1948. 

The result, therefore, is that these appeals succeed and the judgment and order 
■of the High Court of Mysore, dated March 22, 1955, are set aside and the writ 
■petitions filed by the respondent assessees are dismissed. The appellant wiU get his 
costs in this Court and the High Court. 

Appeals allowed. 

SUPREME COURT OF INDIA. 

[CrviL Appellate Jurisdiction.] 

Present : — S. R. Das, C.J., T. L. Venkatarama Aiyar, S. K. Das, A. K. 
Sarkar and VrvTAN Bose, JJ. 

A. M. Lakshman Shenoy . . Appellant'^ 

V. 

The Income-tax Officer, Ernakulam and another . . Respotidents. 

Finance Act, (1950), section 13 (i) — Construction and scope — “Levy, assessment and collection of income- 
tax" — Includes “ reassessment" — Financial agreement with Rajpramukhs of Mysore and Travancore-Cochin — 
Jlot contravened by section 13 (i). 

Income-tax Act {XI of {as it stood before i^pS), section and corresponding sections of Travancore- 
Cochin and Cochin Income-tax Act — Applicability — Requisite conditions under — Definite information — “Discovery" 
— Construction. 

The expression “ levy, assessment and collection of income-tax " in section 13 (i) of the Finance 
Act, 1950, is wide enough to comprehend reassessment proceedings imder section 34 of the Income- 
tax Act (XI of 1922) and the financial agreement of the Rajpramukhs of Travancore-Cochin and 
Mysore do not render the reassessment proceeding imconstitution or void. 

The two requisite conditions for the application of section 34 of the Income-tax Act are (i) there 
must be definite information which has come into possession of the Income-tax Ofidcer and (2) in 
consequence of that information the Income-tax Officer discovers that income, profits or gains charge- 
able to income-tax have escaped assessment in any year, etc. The phrase “ definite information ” 
cannot be construed in a universal sense and its meaning must depend on and vary with the circum- 
stances of each case. There is no doubt, however, that the information must be definite, that is, more 
than mere guess, gossip or rumour. There must also be a casual connection between the information 
and the discovery, but “ discovery ” in the context of the section does not mean a conclusion of cer- 
tainty at the stage of notice. What is necessaiy^ at that stage is that the Income-tax Officer should 
have formed an honest belief upon materials which reasonably support such belief. 

Appeals from the Judgment and Order, dated the 14th September, 1953, of 
the former Travancore-Cochin High Court in Original Petitions Nos. 53, 56 
I 


* Civil Appeal Nos. 143 to 145 of 1954. 

(Civil Appeals Nos. 27 to 30 and 161 to 164 of 1956). 


28th April, 1958. 
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and 57 of 1952, Appeals Nos. 27 to 30 of 1956 from the Judgment and Order, dated 
14th December, 1954, of the Mysore High Court in C.P. Nos. 52 and 58 of 1953 
and W.P. Nos. 105 and 106 of 1954 and Appeals Nos. 161 to 164 of 1956 from 
the Judgment and Order, dated 22nd March, 1955, of the Mysore Pligh Court in 
W.P. No. 122 of 1954 and Orders, dated 7th April, 1955, in W.P. Nos. 35 to 37 
of 1955- 

K. S. Krishnaswaini Iyengar, Senior Advocate, {M. U. Isaac and Sardar Bahadur 
Advocates with him), for Appellant in C.As. Nos. 143 to 145 of 1954. 

H. jV. Sanyal, Additional Solicitor-General of India, {R. Ganapatky Iyer and 
R.H. Dhebar, Advocates, with him), for Appellants in C.As. Nos. 27-30 and 161-164 
of 1956. 

R. Ganapatky Iyer and R. H. Dhebar, Advocates, for Respondent in C.As. No. 
143-145 of 1954. 

A. V. Viswanatha Sastri, Senior Advocate, G. Gopalakrishnan, Advocate 
of Messrs. Gagrat & Co., for Respondents in C.As. Nos. 27-30 of 1956. 

A. V. Viswanatha Sastri, Senior Advocate, K. R. Choudhury, Advocate and 
Gopalakrishnan, Advocate of Messrs. Gagrat & Co., for Respondents in C.As. Nos. 
161-164 of 195b- 

The Judgment of the Court was delivered by 

S. K. Das, J . — This judgment relates to and governs eleven appeals which for 
convenience have been classified into tnm groups. The first group may be called the 
group of Travancore-Cochin appeals, and within this group fall Civil Appeals Nos. 
143 to 145 of 1954. The second group may be called the group of Mysore appeals 
and within this group are eight appeals, namely. Civil Appeals Nos. 27 to 30 of 1956 
and 16 1 to 164 of 1956. By reason of the circumstance that certain common ques- 
tions of law and fact arise in all these eleven appeals, they have been heard one after 
the other •, but it will be convenient and will avoid confusion if we state the facts 
relating to the Travancore-Cochin group first and then deal with the questions arising 
therefrom. We shall tlien state the additional facts of the Mysore group of appeals, 
and answer the questions arising therefrom in so far only as they have not been 
answered already in relation to the Travancore-Cochin group. It may be here added 
that in the Travancore-Cochin appeals (C.A. No. 143 to 145 of 1954) the appellant 
is the assessee, A. N. Laksliman Shenoy, of Messrs. New Guna Shenoy Company, 
Ernakulam, and the two respondents are, the Income-tax Officers of Ernakulam in 
Cochin and of Kottayam in Travancore. In the other group of appeals, namely, the 
Mysore appeals, the appellants arc the Income-tax Officers of certain income-tax 
circles in Bangalore and the respondents are assessees who carry on business within 
the jurisdictional area of the said Income-tax Officers. In the Travancore-Cochin 
appeals, the High Court of Travancorc-cochin came to a decision against the 
assessee, Nvhile in the Alysore appeals the High Court of Mysore came to an opposite 
conclusion on identical questions of law ; that is "vvliy in the first group of appeals 
tlie assessee is the appellant and in the second group the appellants arc tlic Income- 
tax Officers. 

Travancore-Cochin appeals . — ^We proceed now to deal tvith the Trav'ancore-Cochin 
appeals. The assessee, A. N. Laksliman Shenoy, is a hardware merchant ivho carried 
on his trade and business for several years in the then States of Travancore and 
Cochin, ^vitll his headquarters at Ernakulam in Cochin. He was assessed to income- 
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tax in both the States under the income-tax law in force there, namely, the Cochin 
Income-tax Act of 1117 M.E. (hereinafter refered to as the Cochin Act) and the 
Travancore Income-tax Act of 1121 M.E. (hereinafter referred to as the Travan- 
core Act) . He was so assessed by the Income-tax Officer at Ernakulam for the 
Cochin State and the Income-tax Officer at Kottayam for the Travancore State. 
It is a matter of history that Cochin and Travancore were formerly independent 
States, and till the lapse of paramountcy, the Crown as represented by and operating 
through the political authorities provided the nexus between those States and the 
Central Indian Government. The Indian Independence Act, 1947, released the 
States from their obligation to the Grown ; but in August, 1 947, the Rulers of the two 
States acceded to the Dominion of India. This was followed by a process of tw'o-fold 
integration — the consolidation of the States into sizeable administrative units and 
their democratisation. On May 27, 1949, the Rulers entered into a covenant which 
was concurred in by the Government of India. By that covenant the Rulers agreed 
that as from the first day of July, 1 949, the States of Travancore and Cochin should be 
united in and form one State with a common executive, legislature and judiciary by 
the name of the United State of Travancore and Cochin. The covenant further 
provided that 

“ there shall be a Rajpramukh for the United State and the Ruler of Travancore shall be the 
first Rajpramukh; the executive authority of the United State shall be exercised by the Rajpramukh 
and there shall be a council of ministers to aid and advise him ”. 

Article IX of the covenant said that 

the Rajapramukh shall within a fortnight of the appointed day execute on behalf of the 
nited State an instrument of Accession in accordance with the provisions of section 6 of the 
Government of India Act, 1935, and in place of the earlier Instruments cf Accession of the Cove- 
nanting States ; and he shall by such Instrument, accept as matters with respect to which, 
the Dominion Legislature may make laws for the United State all the matters mentioned in List 

I and List III of the Seventh Schedule to the said Act, except the entries in List I relating to any 
tax or duty.” 

There was a proviso to the Article which said that nothing in the Article 
shall be deemed to prevent the Rajpramukh from accepting any or aU of 
the entries in the said List I relating to any tax or duty as matters with respect to 
which the Dominion Legislature may make laws for the United State. On 
July 14, 1949, a supplementary Instrument was executed by the Rajpramukh 
by which he accepted, on behalf of the United State, all matters enumerated in 
ist I and List III of the Seventh Schedule to the Government of India Act, 1935, as 
matters in respect of which the Dominion Legislature might make laws for the 
United State, subject, however, to the proviso that nothing contained in the said 
lists or in any other provision of the Government of India Act, 1 935, shall be deemed 
-to empower the Dominion Legislature to impose any tax or duty in the territories of 
the United State. The result was that in spite of the intergation and accession of the 
United State to the Dominion of India, the Cochin Act continued to be in force in the 
territoiy formerly known as Cochin and the Travancore Act in the territory known as 
Travancore. On November, 24, 1 949, there was a proclamation by the Rajpramukh 
which stated that in the best interests of United State of Travancore and Cochin 
it was desirable that the constitutional relationship established between the United 
tate and the Dominion of India shall not only be continued, but the relation as- 
between that State and the contemplated Union of India shall be further strengthened; 
scT — 132 
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it was tlien stated that the Constitution of India as drafted by the Constituent 
Assembly of India which included duly appointed representatives of the United 
State provided a suitable basis for strengthening the relation between the two States. 
The proclamation then went on to say ; 

“ And whereas by virtue of the power vested in it under the Covenant establishing this State, the 
Legislative Assembly of the State has resolved that the Constitution framed by the Constituent 
Assembly of India be adopted by this State. 

I now hereby declare and direct — 

That the Constitution of India shortly to be adopted by the Constituent Assembly of India 
shall be the Constitution for the United State ofTravancore and Cochin as for the other parts of India 
and shall be enforced as such in accordance witli the tenor of its provisions 

That the provisions of the said Constitution shall as from the date ofits commencement, supersede 
and abrogate all other constitutional provisions inconsistent tlierewith which aie at present in force 
in this State.” 

The Constitution of India came into force on January 26, 1950 and on that date 
Travancore-Cochin became one of the Part B States within the Constitution of 
India. Under that Constitution the Subject of “taxes on income other than agricul- 
tural income” was included in the Union Legislative List and Parliament alone 
had exclusive power to make laws in respect thereof. All laws in force in the terri- 
tory of Travancore-Cochin became subject to the Constitution of India when it came 
into force ; but Article 277 of the Constitution enacted — 

“ Any taxes, duties, cesses or fees which immediately before the commencement of this Consti- 
tution, were being lawfully levied by the Government of any State or by any municipality or other 
local authority or body for the purposes of the State, municipality, district or other localjarea may, 
notwithstanding that those taxes, duties, cesses or fees are mentioned in the Union List , continue to 
be levied and to be applied to the same purposes until provision to the contrary is made by Parliament 
bylaw.” M 

The result of the aforesaid provision of the Constitution was that the taxes leviable 
under the Cochin Act or the Travancore Act continued to be so levied juntil provi- 
sion to the contrary was made by Parliament by law. Such provision was made 
by the Finance Act, 1 950 (XXV of 1950) . Section 3 of that Act extended the Indian 
Income-tax Act, 1 922, to the whole of India, except the State of Jammu and Kashmir, 
witheffectfrom April I, 1950. The interpretation of section 13 (i) of ythe Finance 
Act, 1950 is one of the questions argued in these appeals, and the relevant provision 
of that sub-section must be quoted in full : 

“ If immediately before the ist day of April, igSOj there is in force in any Part B State other than 
Jammu and Kashmir or in Manipur, Tripuia or Vindhya Pradesh or in the merged territory of Cooch- 
Behar any law relating to income-tax or super-tax or tax on profits of business, tlrat law shall cease 
to have effect except for the purposes of the lev>', assessment and collection of income-tax and super- 
tax in respect of any period not included in die previous year for the purposes of assessment under die 
Indian Income-tax Act, 1922, for the year ending on die 31st day of March, 1951, or for any subse^ 
quent year, or, as the case may be, the lc\y, assessment and collection of the tax on profits of business 
for any chargeable accounting period ending on or before the 31st day of March, 1949 : 

Provided diat any reference in any sueh law to an officer, authority, tribunal or Court shall be 
construed as a reference to the corresponding officer, authority, tribunal or Court appointed 01 consti- 
vtuted under the said Act, and if any question arises as to who such corresponding officci, audioriiy, 
ribunal or Court is, die decision of die Central Government thereon shall be final.” 

Sofarwchavc traced the constitutional history of the integration of Travancore- 
Cochin, its accession to the Dominion of India and finally its acceptance of the Consti- 
tution of India whereby it became a Part B State within the Constitution of India. 
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"We now go back to the story of the assessments made on the assessee. The income of 
the assessee for the two accoimting years, 112a and 1123 M.E. (corresponding to the 
years ending on August 16, 1947 and August 16, 1948, respectively) was assessed in the 
two assemssment years, 1123 and 1124 M.E. in accordance with the Cochin Act by 
the Income-tax Officer at Ernakulam by his orders, dated July 28, 1949 and January 
31,1 950, respectively. These assessments, the assessee alleged, became final and he 
paid the taxes accordingly. Similarly, the income of the assessee in Travancore 
for the accounting years 1122 and 1123 M.E. was assessed under the Travancore 
Act for the assessment yeai's 1123 and 1124 by the Income-tax Officer, Kottayam, 
by his orders, dated April 11, 1949 and July 30, 1949, and these assessments also, 
according to the assessee, became final and he paid the taxes accordingly. The 
income of the assessee for the accounting year 1124 M.E. was assessed under the 
Indian Income-tax Act, 1922 in the assessment year 1951-52 by the Income-tax 
Officer, Ernakulam, by his order, dated January 21, 1952. The account-books of the 
assessee were rejected as unreliable and the Income-tax Officer, Ernakulam, made a 
“best of judgment” assessment. This assessment order is Exhibit VIII in the record. 
The assessee appealed against it and, subsequently, on December 14, 1953, that is, 
subsequent to the decision on the three writ petitions filed in the High Court of 
Travancore-Cochin, the Appellate Assistant Commissioner, Trivandrum, passed an 
order which has been produced before us with an application for taking it on the 
record. We accepted the application and both the assessment order. Exhibit VIII, 
dated January 21, 1952 and the appellate order, dated December 14, 1953, will be 
duly considered by us. 

On February 12, 1952, the Income-tax Officer, Ernakulam, issued four notices 
to the assessee, two under section 44 of the Cochin Act and two under section 47 of 
the Travancore Act stating therein that in consequence of definite information 
which had come into his possession, he had discovered that the income of the assessee 
assessable to income-tax for the assement years 1123 1124 M.E. had been under- 

assessed and the Income-tax Officer, therefore, proposed to reassess the said income ; 
the cissessee was asked to submit a return in respect of his total world income for the 
two years in question. On March 14, 1952, the Income-tax Officer, Kottayam, 
issued two similar notices to the assessee under section 47 of the Travancore Act stating 
therein that he had discovered in consequence of definite information which had 
come into his possession that the income of the assessee for the two years 1123 and 1124 
assessable to income-tax had either escaped assessment or had been under-assessed or 
had been assessed at too low a rate and therefore he proposed to re-assess the said 
income. Presumably, the Income-tax Officer, Kottayam, issued the two notices, 
because it was doubtful if the Income-tax Officer, Ernakulam, had authority to issue 
notices to the assessee under the Travancore Act. Nothing, however, turns upon this, 
so far as the appeals before us are concerned. 

On June 16, 1952, the assessee filed a writ petition in the High Court of Travan- 
core-Cochin in which he challenged the jurisdiction of the Income-tax Officer, 
Ernakulam, to reassess his income for the two assessment years, 1123 and 1124 M.E. 
On the very day on which the assessee filed his writ petition, the Income-tax Officer, 
Ernakulam, made an “escaped income” assessment under section 44 of the Cochin 
Act for the assessment year 1123. This order was communicated to the assessee on 
June 17, 1952 and the assessee filed a second writ petition in the High Court of Tra- 
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vancore-Cochi'^ on June, ig, 1952, in which he again challenged tlie j'urisdiction of 
the Income-tax Officer, Ernakulam, to make tlie assessment under section 44 of the 
Cochin Act and further said that the assessment was made in spite of his application 
for adjournment and an order of stay passed by the High Court Court on June 17, 
^952* On June 20, 1952, the assessee filed a third writ petition in the Travancore- 
Cochin High Court in respect of the two notices issued to him by the Income-tax 
Officer, Kottayam. By this "VSTit petition the assessee challenged the jurisdiction of 
the Income-tax Officer, Kottayam, to issue the two notices m question under sec- 
tion 47 of the Travancore Act. These three writ petitions, numbered as original, 
petitions 53, 56 and ',7 of 1952, were dealt with together by the Travancore-Cochin 
High Court and a bench of three Judges of the said High Court held by their judg- 
ment and order, dated Septenrber 14, 1953, that the two Income-tax Officers con- 
cerned had jurisdiction to re-assess the income of the assessee for tlie two assessment 
years 1123 and 1124 M.E. They accordingly dismissed the writ petitions, 
but without costs. They, however, gave a certificate that the cases were fit for 
appeal to the Supreme Court under Article 133 of the Constitution and on thatcerti-- 
ficate the three appeals, which we have called Travancore-Cochin appeals, have been 
brought to this Court, from tire judgment and order of the High Court of Travan- 
core-Cochin, dated September 14, 1953. 

In the High Court three main points were urged on behalf of the assessee : tire 
first point taken was that with tire passing of the Finance Act, 1950, which made 
Travancore-Cochin a “taxable territory” witlrin the meaning of the Indian Income- 
Tax Act, 1922, income-tax laws of Travancore and Cochin became void and ino- 
perative and Parliament could not, under section 13, keep alive the Income-ta.x 
Acts of Travancore and Cochin, or any provisions thereof, inconsistent ■with tlie 
Constitution. Section 1 3 of the Finance Act, 1950, was, therefore, invalid in so far as 
it tried to keep alive the Cochin Act or the Travancore Act for the purpose of levy, 
assessment and collection of income-tax for the period referred to therein. Tlie 
second contention was tliat even if section 1 3 of tlie Finance Act, 1 950, was valid and 
kept alive the provisions of tlie Cochin Act and the Travancore Act, it did so only 
“ for the purpose of the levy, assessment and collection of income tax and super-tax 
in respect of the period mentioned in the section, and section 13(1) have tlie 

effect of saving the provisions of the Travancore Act or Cochin Act for the purpose of 
“re-assessment of income tax and super-tax.” The third contention urged was tliat 
neither of the two Income-tax Officers concerned had any definite information in 
consequence of which they came to any discovery that the income of the assessee for 
the tivo years in question had been under-assessed or escaped assessment or had been 
assessed at too low a rate. It was contended on behalf of the assessee that the state- 
ments in the notices with regard to definite information, etc., were only “a pretence to 
clutch at jurisdiction” and the very foundation of the action sought to be taken by the 
Income-tax Officers under section 44 of the Cochin Act or section 47 of the Trav.an- 
core Act was non-existent. The learned Judges of the High Court negatived the 
aforesaid contentions, and, as we have already stated, dismissed the writ petitions. 

Before us, the first point urged on behalf of the assessee in the High Court has not 
been pressed. The other two points, namely, (i) the true construction of section 13 
(i) of the Finance Act, 1950, and (2) the absence of any foundation for the action 
sought to be taken under section 44 of tlie Cochin Act or section 47 of the Travancore 
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Act have been pressed with great vehemence. A tliird point which was specifically 
raised in the Mysore appeals in the High Court there and which arises in the Tra- 
vancore-Cochin appeals also, has been taken before us, though it was not specifically 
taken in the High Court of Travancore-Cochin. We have allowed learned counsel 
for the assessee to raise the point, as it involves a pme question of law. The point 
is this. In the wake of accession and political integration of the States and Unions 
-of States witli India arose the problem of federal financial integration. The States 
and Unions of States, so long as they continued as separate units, had retained their 
own pre-existing public finance structures. They had one common feature, dis- 
tinguishing them from the Provinces of India, in that except in respect of certain 
matters covered by the Stand-still Agreements, the States were free to foUo^v their 
own policies in matters of federal finance and taxation, that is to say, in the field of 
public finance, such as customs, income-tax, central excise, railways, posts and tele- 
graphs, etc. When the question of integration of these States with India arose, 
naturally the question of extinguishing the special rights and obligations of the 
States in the field of federal finance and of making good to them the net gap in their 
revenues also arose. By a resolution, dated October 22, 1948, the Government of 
India appointed a committee of experts, referred to as the Indian States Finances 
Enquiry Committee, to consider the problem of federal finance. The Com- 
mittee’s terms of reference were, inter alia, as follows : — 

“ To examine and report upon : 

(1) the present structure of Public Finance in Indian States and Unions of States ; 

(2) the desirability and feasibility of integrating Finance in Indian States and Union of States 
•with that of the rest of India, to the end that a uniform system of Federal Finance may be established 
throughout the Dominion of India ; 

(3) whether, and if so, the extent to which the process of integrating Federal Finance in the 
Indian States and Unions with that of the rest of India should be gradual and the manner in which 
it should be brought about ; and the machinery required for this purpose, e^eciaUy as 
regards the legislative groundwork and the administrative organisation necessary' for the imposition, 
assessment and collection of federal taxes.” 

The Committee submitted a report in due course and made certain recommenda- 
tions. On the basis of those recommendations certain agreements were entered into 
between the President of India and the Rajpramukhs, including the Rajpramukh of 
Travancore-Cochin and the Rajpramxikh of Mysore. We shall refer in somewhat 
greater detail to these agreements, particularly the agreements entered into by the 
Rajpramukhs of Travancore-Cochin and Mysore. The contention on behalf of the 
assessee is that these agreements with Part B States witli regard to certain financial 
matters received constitutional sanctity in Article 278 of the Constitution (now re- 
pealed by the Constitution Seventh Amendment Act, 1956). Article 278, so far 
as it is relevant for our purpose, was in these terms : — 

278 (i). — ^Notivithstanding anything in the Constitution, the Government of India may, 
subject to the provisions of clause (2), enter into an agreement with the Government of a State qjecified 
in Part B of the First Schedule "with respect to — 

(a) the levy and collection of any tax or duty leviable by the Government of India in such 
State and for the distribution of the proceeds thereof otherwise than in accordance with theprot'i- 
sions of this Chapter: , 

ib) 

W 
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and, when an agreement is so entered into, the provisions of this Chapter shall in relation to such 
State have effect subject to the terms of such agreement.” 

The argument on behalf of the assessee is that the recommendations of the Indian 
States Finances Enquiry Committee which were accepted by the Rajpramukh of 
Travancore-Cochin in the agreement entered into by the Rajpramukh with the 
President of India on February 25, 1950, were designed to secure “legal continuity 
of pending proceedings” and “finality and validity of completed proceedings’’ 
under the pre-existing State legislation; therefore, section 13 (i) of the Finance Act, 
1950, should be so construed as to be in consonance with the aforesaid agreement, 
and, in the alternative, if section 13 (i) is construed to be at variance with the afore- 
said financial agreement, it should be held to be void by reason of the provisions 
of Articles 278 and 295 of the Constitution.- 

We proceed now to a consideration in detail of the arguments urged before us on 
behalf of the assessee in the Travancore-Cochin appeals. In logical sequence the 
point as to the absence of foundation for the action taken by the two Income-tax 
Officers of Ernakulam and Kottayam in the matter of the issue of notices for 
re-assessment comes first, and we propose now to deal with it. It is necessary at this 
stage to set out the two sections under which the Income-tax Officers proposed 
to take action against the assessee. The two sections are section 44 of the Cochin 
Act and section 47 of the Travancore Act. Section 44 of the Cochin Act, so far as 
it is relevant for our purpose, is in these terms : 

“44 (i)— 'If in consequence of definite information which has come into his possession tlie- 
Income-tax Officer discovers that income, profits or gains chargeable to income-tax have escaped 
assessment in any year, or have been under-assessed, or have been assessed at too low a rate, or have 
been the subject of excessive relief under this Act the Income-tax Officer may, in any case in which he 
has reason to believe that the assessee has concealed the particulars of his income or deliberately 
furnished inaccurate particulars thereof, at any time within eight years, and in any other case at any 
time within four years of the end of that year, serve on the person liable to pay tax on such income, 
profits or gains, or in the case of a Company, on< the principal Officer thereof, a notice con- 
taining all or any of the requirements tvhich may be included in a notice under sub-section (s) of 
section 27, and may proceed to assess or re-assess such income, profits or gains, and the provisions 
of this Act shall, so far as may be, apply accordingly as if the notice were a notice issued under 
that sub-section.” 

Section 47 (i) of the Travancore Act is identical in terms and need not therefore be 
quoted. It is worthy of note that the terms of the aforesaid tvt'o sections are similar 
to section 34 of the Indian Income-tax Act, 1922, as it stood after the amending Act 
of 1939 and before the amendments of 1948. The two requisite conditions for tlie 
application of tlie section arc contained in the first part, and tlicy are : firstly, ffiere 
must be definite information which has come into possession of the Income-tax Officer 
and, secondly, in consequence of that information, the Income-tax Officer discovers 
that income, profits or gains chargeable to income-tax have escaped assessment in 
any year, etc. It is only when these two conditions are fulfilled that the Income- 
tax Officer can take necessary action under section 44. The question before us is 
whether these two conditions were fulfilled in the cases out of which the Travancore- 
Cochin appeals have arisen. 

As in the High Court so also before us, the only document on which the Income- 
tax Officers relied for this part of their case is Exhibit VIII. This document, accor- 
ding to the Income-tax Officers, furnished the definite information in consequence of 
which they made the ncccsjary discover)'. Learned counsel for the assessee has 
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taken us through Exhibit VIII, Exhibit A (statement of the case submitted by the 
assessee to the Appellate Assistant Commissioner) and the order of the Appellate 
Commisioner, dated December 14, 1953, and he has contended that (i) Exhibit VIII 
does not relate to the years in question and cannot, therefore, constitute definite 
information for those years ; (2) it gives certain highly speculative grounds for dis- 
crediting the account-books of the assessee, which grounds have not been accepted 
by the Appellate Assistant Commissioner ; and (3) in any view, it contained no 
information on which the Income-tax Officers could be said to have made any &- 
covery. As to (i) above, the High Court rightly pointed out that Exhibit VIII con- 
tained information of a kind which disclosed a definite and systematic pattern of 
transactions for avoidance of tax not only in respect of the year covered by the order 
but spread over years anterior to it. Secondly, Exhibit VIII disclosed, according to 
the Income-tax Officers concerned, a systematic suppression of cash sales, a regular 
trade in purchase and sale of controlled commodities at profiteering rates, passing 
bogus bills for purchases, understating stocks, segregating stocks for clandestine sales, 
and selling goods to the branches at artificial book losses. There can be no doubt that 
all this information, if honestly believed, would reasonably support the opinion of 
the Income-tax Officers that there is discovery of “escaped” income, etc., within the 
meaning of section 44 of the Cochin Act and section 47 of the Travancore Act. 
But learned counsel for the assessee argues that while it may be right to say that Exhi- 
bit VIII prima facie contains the kind of information which will satisfy the condi- 
tions of section 44 of the Cochin Act and section 47 of the Travancore Act, we must 
take note of the fact that according to the Appellate Assistant Commissioner, as 
shown by his order, dated December 14, 1953, the so-called information contained 
in Exhibit VIII was really non-existent, and the information being non-existent, there 
was no foundation for the action taken by the Income-tax Officers. We are unable 
to accept this argument as correct. Apart from the consideration that the order of 
the Appellate Assistant Commissioner was not available when the Income-tax 
Officers issued their notices, we think that the argument overstates the effect of the 
order of the Appellate Assistant Commissioner. It is true that the Appellate Assis- 
tant Commissioner considered in detail the various criticisms of the Income-tax 
Officer with regard to the account-books along with the explanations offered on 
behalf of the assessee ; but he expressed his final conclusion in the following words : 

“ I have given my careful consideration to the various adverse criticisms of the Income-tax 
Officer and to the advocate’s answers thereto. I have also looked into the accounts and other relevant 
papers. As a result, I am satisfied that the Income-tax Officer’s criticisms are in most cases not at all 
well founded and that the advocate has successfully met almost every point raised by the former 
In fact, the Income-tax Officer himself admitted at the tune of the hearing that his order was shown 
to be quite vulnerable. But he contended that it would not be enough if the advocate merely answe- 
red the specific criticisms in the order and that the c«ise should be looked at as a whole and a decision 
should be arrived at as to whether on such a comprehensive view the appellant’s accounts could be 
regarded as completely faultless and worthy of unquestioned acceptance. Seen from this broad 
angle, it cannot of course be said that the accounts are free from defects. There is firstly no stock 
book for uncontrolled goods and the accuracy of the inventories of opening and closing stocks of such 
goods is therefore open to doubt. Again, whatever may be the appellant’s reasons for not record- 
ing full details for cash sales, there is the admitted fact that the cash sales stand partly imyouched 
and details as to the names and addresses of purchasers are not available for the major part of the 
year, and there isffierefqre no possibility of satisfying one-self whether all the cash sales have been 
duly brought to account. There is also the further fact that at least some of the purchases are not 
satisfactorily vouched and that the rates of gross profit disclosed by the accounts both at the head 
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office and the branches are not quite adequate. These, in my opinion, are sufficient grounds for 
discrediting the book results and resorting to an estimate of the turnover as well as the gross profit,” 

It cannot, therefore, be said that the order of the Appellate Assistant Commis- 
sioner washed out the entire information contained in Exhibit VIII so as to strike 
at the very root of the jurisdiction of the Income-tax Officers concerned to issue the 
notices in question. It is to be remembered that there is a distinction between receipt 
of definite information as a consequence of which a discovery is made and a notice 
is issued, and the final determination as to the liability or extent of liability for escap- 
ed assessment, etc. We accept as correct the view expressed in Firm Jitanram 
Mirmalram v. Commissioner of Income-tax^, that the phrase “ definite information” can- 
not be construed in a universal sense and its meaning must depend on and vary 
with the circumstances of each case. There is no doubt, however, that the infor- 
mation must be definite, that is, more than mere guess, gossip or rumour. There 
must also be a casual connexion between the information and the discovery; but dis- 
covery” in the context of the section does not mean a conclusion of certainty at the 
stage of notice. What is necessary at that stage is that the Income-tax Officer 
should have formed an honest belief upon materials which reasonably support such 
belief. This, in our opinion, is the correct view and judged from that standpoint, 
Exhibit VIII fulfilled the requirements of section 44 of the Cochin Act and section 47 
•of the Travancbre Act. 

We now turn to the construction of section 13 (i) of the Finance Act, 1950. 
'The argument on this point has meandered over a wide area : but it is really de- 
pendent on the meaning to be given to the expression “for the purposes of the levy, 
-assessment and collection of income-tax and super-tax” occurring in the section. 
Does the word “assessment” include “re-assessment” ? ’The contention of the 
assessee is that it does not. The Travancore-Cochin High Court did not accept 
this contention, but the Mysore High Court did in favour of the respondents in the 
Mysore appeals. 

The general scheme of the Cochin Act aud the Travancore Act is the same 
as that of the Indian Income-tax Act, 1922 and for a clear understanding of the 
meaning of the expression ‘levy, assessment and collection ofincome-tax,’ it is best 
to explain the general scheme of these Income-tax Acts with reference to the Indian 
Income-tax Act, 1922, which served more or less as their model. 

Section 3 is the charging section which imposes liability in respect of “the total 
-income of tire previous year of every individual, etc.,” and ‘total income’ means the 
‘total amount of income, profits and gains computed in the manner laid down in 
,the Act’. It is clear that so far as the charging section is concerned, the liability does 
not cease unless the total income, profits and gains have been computed in die man- 
ner laid down in the Act. Section 4 states inter alia that subject to the provisions of 
the Act, the total income of any previous year of any person includes all income, 
profits and gains from whatever source derived. Leaving out the sections which 
deal with Income-tax authorities we come to die sections in Chapter III, which ex- 
plain what is taxable income under different heads. Chapter IV deals with deduc- 
tions and asscssement, and the words ‘asscssment’and *rc-assessmcnt’ occur in several 
sections of this Chapter. Under section 22 (2) the Income-tax Officer must serve 
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notice on any person whose ’total' incoirie is in’ the Income-tax Officer’s opinipn of 
such an amount as to render such person liable to income tax, requiring him to. 
furnish a return in the prescribed form of his total income dining the previous year. 
Sub-section (4) authorises tlie Income-tax Officer to serve on any person upon whom^ 
a notice has been served under sub-section (2), a further notice requiring him to 
produce accounts and documents, subject to the limitation that he shall not require 
tlie, production of any accounts relating to a period more than, three years prior to 
the year previous to the year of assessment; Section 23 provides for' the making' 
of the assessment. Sub-section (i,) requires the Income-tax Officer, if he is satisfied! 
that the return made' under section 22 is correct and complete, to assess thb total 
income and to determine the sum payable. Under sub-section (2) if the Income-tax 
Officer has reason to believe that the return is incorrect or incoinplete he must 
serve on the person who made the return a notice requiring him either to attend 
at the Income-tax Officer’s office or to produce any evidence relied on in support 
of the return. Sub-section (3) provides that the Income-tax Officer, after hearing 
such evidence as the person who made the return may produce and such other 
evidence as the Income-tax Officer may require on specified points shall by, an 
order in writing assess the total income and determine the sum payable. , Sub- 
section (4) makes provision for an assessment by the Income-tax Officer to the best 
of his judgment if .the assessee fails to make a return or to comply with the terms-, 
of the notices issued to him. This whole procedure, it may be recalled, not only 
applies on first , assessment but. is also prescribed by section 34 if for any reason; 
income, profits, or gains have escaped, assessment or have been assessed at too low, 
a rate. Section 27 deals with cancellation of assessment in certain circumstances, 
and, states “theTncomcrtax Officer shall cancel the assessment and proceed to-make 
z. fresh assessment in accordance with the provisions of section 23,”. Section 29 
talks of a notice of demand to the person liable to pay the tax, etc., the notice speci- 
fying the sum so payable. Section 30 gives a right of appeal from certain orders. 
Section 31 deals with hearing of appeals and states inter alia that the appellate 
authority may set aside the assessment and direct the Income-tax Officer to make a 
fresh assessment. Section 33 provides for appeals against the orders of the Appellate 
Assistant Commissioner and sections 33-A and 33-B give powers of revision to the 
Commissioner. In appropriate cases the Commissioner can cancel the assessment 
and direct z fresh assessment. Then comes section 34 which corresponds to section 44 
of the Cochin Act and section 47 of the Travancore Act. In substance it deals 
with income which has escaped assessment for one reason or another and says in the 
operative part that the Income-tax Officer “ may proceed to assess or re-assess such, 
income, profits or gains, etc.” There has been some argument before us as to the 
meaning, of the juxtaposition, of the words “ assess or re-assess ” occurring in the 
section,’ and it has been contended that a distinction has obviously been drawn 
between income which has totally escaped assessment and income which has been 
under-assessed or assessed at too low a rate, ,etc., and the word ' assess ’ appropriately, 
applies to the former case and the word ‘ re-assess ’ to the latter case. Two other 
sections which are relevant for our purpose are sections '66 and 67. Section 66 (7) 
says that notwithstanding that a reference has been made under this section to the 
High Court, income-tax shall be payable in accordance with the assessment made 
in the case. The word,' assessment ’ here undoubtedly includes ‘ re-assessment ’. 

S Q J— 133 
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Section 67 which bars civil suits says that no suit shall be brought in any civil 
Court to set aside or modify any assessment made under the Act. Here again 
‘ assessment ’ must include ‘ re-assessment for it cannot have been the intention 
that a civil suit shall lie in respect of a re-assessment under section 34 but not in 
respect of an assessment. 

This brief resume of the relevant provisions of the Income-tax Act clearly 
establishes that the word ‘ assessment ’ has to be understood in each section with 
reference to the context in which it has been used. In some sections it has a com- 
prehensive meaning and in some a somewhat restricted meaning, to be distin- 
guished from a ‘ re-assessment ’ or even a ‘ fresh assessment ’. 

Now, the question is in what sense has the word ‘ assessment ’ been used in 
section 13 (i) of the Finance Act, 1950. Two circumstances may be noticed at 
once. The long title says that the Finance Act, 1950 is an Act to give effect to the 
financial proposals of the Central Government for the year beginning on 1st April, 
1950, and in section 13(1) the collocation of words is “levy, assessment and collec- 
tion of income-tax ”. In our opinion, both these circumstances point towards 
a comprehensive meaning ; for it could not have been intended, as part of the 
proposal of the Central Government, that those whose income had totally 
escaped assessment should be liable but those who had been under-assessed should 
go scot free. We can see nothing in the words of the section which would justify 
such a distinction ; we say this quite apart from the argument that section 13 (i) 
should be interpreted in consonance with the financial agreement entered 
into between the Rajpramukh and the President, an argument to which we shall 
presently advert. Moreover, the collocation of the words, ‘levy, assessment,' 
and collection’ indicates that what is meant is the entire process by which the tax 
is ascertained, demanded and realised. 

On behalf of the assessee it has been contended that (i) tlie Income-tax Act 
makes a distinction between a normal or original assessment under section 23, a 
fresh assessment rmder section 27 and a re-assessment or second assessment under 
section 34 and (2) inasmuch as section 13 (i) uses the word ‘assessment’ only, 
it must be taken to have been used in a restricted sense. In support of these 
contentions great reliance has been placed on the decision of the Privy Council 
in Commissioner of Income-tax, Bombay Presidency and Aden v. Khemchand RamdasK 
The Mysore High Court also referred to this decision in support of its view on 
the construction of section 13 (i). We arc unable to accept these contentions as 
correct; nor do we think that the decision cited supports the view expressed by the 
Mysore High Court. The facts in Khemchand's case^ were briefly these. The firm 
of Khemchand applied to the Income-tax Officer to have the firm registered, the 
consequence of such registration being that the profits of the firm would not be 
assessable to super-tax. On 17th January, i 927 > ^he Income-tax Officer assessed the 
firm to income-tax for the year 1926-27 under section 23, sub-section (4) of the Act; 
but no super-tax was imposed as the firm having applied for registration was regis- 
tered. Notice of demand for the amount assessed was made in 1927. Subse- 
quently, the Commissioner ordered the cancellation of registration and dirccicd 
the Income-tax Officer to take necessary action thereupon. On 4th May, 1929, 
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the Income-tax Officer imposed super-tax and issued a notice of demand in May, 
1929. The question in the appeal was whether the Income-tax authorities had any 
jurisdiction to assess Khemchand’s firm to super-tax for the year 1926-27. Their 
Lordships pointed out that the powers of the Commissioner under section 33 could 
only be exercised subject to the provisions of the Act, of which the provisions in 
sections 34 and 35 were important. They held that it was debatable whether the 
circumstances of the case were such as to bring it within section 34 and so far as 
section 35 was concerned, the Income-tax Officer was hopelessly barred by time. 
In that context, their Lordships said : 

“It is possible that the final assessment may not be made until some years after the close of the 
fiscal year. Questions of difficulty may arise and cause considerable delay. Proceedings may be 
taken by way of appeal and cause further delay. Until all such questions are determined, and all 
such proceedings have come to an end, there can be no final assessment. Bift when once a final 
assessment is arrived at, it cannot, in their Lordships’ opinion,be reopened except in the circumstances 
detailed in sections 34 and 35 of the Act (to which reference is made hereafter) and within the time 
limited by those sections. In the present case the liability of the respondents both for income-tax and 
for super-tax was determined by the Income-tax Officer on 17th January, 1927. In the order made 
by him on that date he assessed the respondents to income-tax at the maximum rate, but as the res- 
pondents were at that time a registered firm he held, as he was bound to hold, that no super-tax wag 
to be levied. On some date before the end of March, 1927, he served on the respondents a notice 
of demand for the tax that he had determined was properly leviable. The assessment having been 
made under section 23, sub-section (4), no appeal lay in respect of it. The assessment of the res- 
pondents was therefore final both in respect of income-tax and super-tax. Their liability in respect 
of both taxes had been finally determined, and none the less because the question of their liability 
^o super-tax had been determined in their favour. It was, indeed, contended before their Lordships 
that the assessment could not be regarded as having been determined inasmuch as the Commissioner 
might at any time, and apparently after any lapse of time, however long, cancel the registration of the 
respondents as a registered firm and so subject the respondents to liability to pay super-tax. Their 
Lordships would, in any case, hesitate long before acceding to a contention that would lead to 
extravagant results. In their opinion, however, the contention cannot prevail. The Commissioner’s 
powers under section 33 can only be exercised subject to the provisions of the Act, of which the 
provisions in sections 34 and 35 are in this respect of the greatest importance.” 

These observations lend no support to the view that the word “ assessment ” 
must always bear a particular meaning in the Income-tax Act. On the contrary, 
at page 247 of the report, their Lordships said : 

“ These two questions arc so closely related to one another that they can conveniently be consi- 
dered together. In order to answer them it is essential to bear in mind the method prescribed by the 
Act for making an assessment to tax, using the word assessment in its comprehensive sense as including 
the whole procedure for imposing liability upon the tax-payer. The method consists of the following 
steps. In the first place, the taxable income of the tax-payer has to be computed. In the next place, 
the sum payable by him on the basis of such computation has to be determined. Finally, a notice 
of demand in the prescribed form, specifying the sum so payable, has to be served upon the tax- 
payer.” 

If the word “ assessment ’ is taken in its comprehensive sense, as we think it 
should be taken in the context of section 13 (i) of the Finance Act, 1950, it would 
include ‘ re-assessment ’ made under the provisions of the Act. Such ‘ re-assess- 
ment ’ will without doubt come within the expression ‘levy, assessment and collec- 
tibn of income-tax Iii his speech in Commissioners for General Purposes of Income- 
tax for City of London V. Gibbs and otliers\ Lord Simon has pointed out that the 
word ‘ assessment ’ is used in the English Income-tax Code in more than one sense 
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and sometimes witliin the bounds of the same section, two separate meanings of the 
tvord may be found. One meaning is the fixing of the sum taken to represent tlie 
actual profit and the other the actual sum in tax -which the tax-payer, is. liable tOj 
pay. 

It has been contended before us that the Finance Act and the Income-tax 
Act should be read together as forming one Code, and so read the tvords ‘ assess- 
ment ’ and ‘ re-assessment ’ acquire definite and distinct connotations. We are , 
unable to agree, for the reasons which we have aheady - given, tliat even if we read 
the Finance Act along with the Income-tax Act the "word ‘ assessment ’ can be given 
a restricted meaning. To repeat those reasons : the income-tax code itself uses 
the word assessment in different senses, and in the context and collocation. of tlie 
words of the Finance Act, the word ‘ assessment ’ is capable of bearing a compre- 
hensive meaning only. We can find no good reasons for holding that in the matter 
of levy, assessment and collection of income-tax, the Finance Act, 1950, contem- 
plated that some persons should enjoy a privilege and escape pa)-ment of the full 
tax leviable under tlie provisions of tlie relevant Act. On this point we approve 
of the decision in Firm L. Hazari Mai v. Income-tax Officer, Ambala^, where Bhandari, 
G.J., said — 

“ These three e.\pressions ‘ levy ’, ‘ assessment ’ and * collection ’ are of the widest significance 
and embrace in their broad sweep all the proceedings. for raising money by tlie 

exercise of the power of taxation ” 

This brings us to the third question. Is there anytliing in' the financial agree- 
ment of 25th February, 1950 and the recommendations of the Indian States Finances 
Enquiry Committee, ^vhich would restrict tlie meaning of tlie e.xpression ‘ levy 
assessment and collection of income-tax ’? Or, in the alternative, bring section 
13 (i) of the Finance Act, 1950, into conflict with Articles 278 and 295 of tlie 
Constitution ? 

The relevant portion of the agreement betiveen the President of India and 
the Rajpramukli of Travancore-Cochin dated 25th February, 1950, states : 

“Now therefore, the President of India and the Rajpramukli of Travancore-Cochin, have entered 
into the follov\’ing agi cement, namely : — 

The recommendations of the Indian States Pinanccs Enquiry Committee, 1948-49 (hereinafter 
referred to as the Committee) contained in Part I of its report read with Chapters I, II and III of Part 
II of its Report, in so far as they apply to Travancore-Cochin (hereinafter referred to as the State) 
togetlier with the recommendations contained in the Committee’s Second Interim Report, arc accep- 
ted by the Parties hereto, subject to the following modifications. 

The modifications which follotv have no bearing on the question at issue and 
need not be &et out. Now, let us examine tlie relevant recommendations of tlie 
Committee, -which are accepted by tlie Parties and form part of the agreement. 
These rcconimendations arc summarised in paragraph 9 of the annexure to Part I 
of the Committee’s report, and arc set out below — 

“ Our suggestions concerning certain legal and other matters of general importance, affecting 
most federal subjects (including taxes on income), which w-ill arise in connection svith federal financial 
integration in all St.ates, have been set out in paragraph 1 1 of Cliapter II in Part II of our Report. 
Those relating to legal matters are, howe\ er, reproduced below for convenient reference : — 

“ (j) Apart from the constitutional requirements in connection witli tlie integration of federal 
finances in States — tide paragraphs 37 and 40 Part I of our Report — certain important issues of a 
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legal 'nature ’will arise in'connection with theiactual taking over of “ federal ” subjects in the States 
bydhe Centre. , This is a difficult subject upon which we are not qualified to offer competent-advice. 
We have endeavoured, however, to indicate below the main features of what we conceive will be 
j-equired in order to establish “continuity of proceedings” in regard to all “federal” subjects — 
whether relating to revenues, expenditure or Service Departments — at the point of their, transition 
from tile States to the Centre; ;... 

(c) Almost every “federal” subject is dealt with in the State as in the rest of Intiia, under 
powers conferred- by appropriate legislation consisting of relevant Codes, Acts, 'Ordinances ahd Sta- 
tutory Rules and Regulations. Subject to the limitations' indicated ’below, — ^which are designed 
to secure, legal “ continuity ” of pending proceedings' and “ finality and validity ” of completed pro- 
ceedings under the pre-existing State .legislation — , we think the whole body of State legislation rela- 
ting to “federal” subjects should be repealed and the corresponding body of Central legislation 
extended propno vigor e to the States, with effect from tire prescribed date or as and when the adm'inis- 
'tration'of particular “ federal ” subjects is assumed by the Centre. 

'(b) For 'the above purpose, as well as for future “ federal ” administration in States, it may 
‘be necessary specificaUy-to fextend not merely the legislative, but also the executive arid administrative 
'competence 'of the Centre, its officers and “authorities”, and the judicial authority of its Courts, 'to 
'he territories of the . States. , , • , . ■ 

, . (c) Such -State Courts (except Courts of final appeal from orders of the State High 'Courts) 

as -may in fact correspond to particular grades and classes of “British Indian” Courts (Civil and 
Criminal) may have to be statutorily “ recognised ” as “ corresponding judicial authorities ” for 
■purpbse-of Healing with cases arising in the States under the “ federal ” laws of the Union of India ; 
-and the Supreme Court in India' will have to be made the Court of final appeal from decisions of the 
StateiHigh’Courts to the same extentias in the casc'of Provincial High Courts. 

: ‘ (d) Those sections of the various Indian Acts and Ordinances which set out their territorial 
“ extent of application ” will require 'amending so as to include State territories with effect from the 
-prescribed date.. , 

• I - («) It will be necessary to provide that all matters and proceedings pending under, or arising 
out of, the pre-existing State Acts shall be disposed of under those Acts, by so far as may be, the “ Corres- 
ponding authorities ”, (nominated by the Chief Executive Authority) under the corresponding Indian 

■Acts.”'' ' ' ‘ ’ 

' - -1 

. , .In view, of the fa,ct that the members of the Committee themselves felt that the 
legal issues involved in the actual taking over of “ federal ” subjects in the States 
by the Centre constituted a difficult subject on which they were not qualified to 
•offer competent advice and their further statement that they were merely endea- 
vouring ‘to indicate the main features of what they considered to be required in 
order to establish “ continuity of proceedings ”, it has been argued before us on 
; 'behalf; of the Income-tax authorities that it would be wrong to treat the recom- 
■' mendations as binding statutory -rules, even though the financial agreement bet- 
-ween the high coritracting Parties states generally that the recommendations are 
■ accepted ;dt is contended .that the Committee in express terms states that the recom- 
mendations merely -endeavour to indicate the main features of what the Committee 
thought was required, and they should not be placed on a pedestal higher than 
what the Committee itself did. We think that there is much force in this contention ; 
butdn'the view which we have taken of 'these recommendations, ■we- do not think 
■'that it is necessary to decide finally what constitutional sanctity they have acquired 
' by reason of -their acceptance in the financial agreement and the provisions of 
Article 278 of the 'Constitution. Assuming but without deciding that they have 
'binding force,' what is their true meaning and effect? The argument on behalf 
of the assessee is ’ that clause (a) of the recommendations is the operative clauses 
and Inasmuch as it- talks of “ continuity of pending proceedings'” arid “ finality 
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and validity of completed proceedings ” under the pre-existing State legislation, 
the -true effect is that all assessment proceedings which have become complete 
and final by the issue of a demand notice under section 29 of the Indian Income-tax 
Act (or corresponding section of the Cochin Act or Travancore Act) are saved 
under the clause and cannot be reopened ; and only proceedings actually pending 
on the relevant date can be continued thereunder. We are unable to accept this 
as the true meaning and effect of clause {a). What is worthy of special notice is 
that clause (a) specifically says that the clauses which follow it are the limitations 
or qualifications subject to which the whole body of State legislation is to be repealed, 
and they are designed to secure two objects — continuity of pending proceedings — 
and finality and validity of completed proceedings ; therefore, clause (a) is not the 
operative clause, and it merely indicates the reasons or objects 'for which certain 
limitations or qualifications are suggested on the propbsal to repeal the State legis- 
lation. Clause (a) is followed by clauses (i), (c), [d) and (e). Clause {b) which 
deals with executive and administrative competence of Income-tax Officers and 
judicial authority of Courts need not detain us. So also clauses (c) and {d), which 
have little bearing on the problem before us. Clause {e) is important, and it states 
that “ all matters and proceedings pending under, or arising out of, the pre-existing 
State Acts shall be disposed of under those Acts, etc.” That a proceeding for re- 
assessment under section 44, Cochin Act, or section 47, Travancore Act, is a pro- 
ceeding arising out of the pre-existing State Acts admits of no doubt, and is clearly 
covered by clause (e) . We see no good grounds why full effect should not be given 
to it ; it is one of the limitations, as stated in clause (a), subject to which the State 
law is to be repealed. The matter is made still more clear by what is stated in the 
paragraph that immediately follows, viz., paragraph 10 of the annexure to the report 
of the Committee. That paragraph states — 

“ The recommendation made in the last two sub-paragraphs quoted above should be understood 
as requiring that all income, profits and gains accruing or arising in States, of all periods which arc 
“ previous years ” of the States’ assessment years 1949-50 or earlier should, subject to the provisions 
of section 14 (2) (c) of the Indian Income-Tax Act, be assessed wholly in accordance with the States’ 
laws and at the States ’ rates, respectively, appropriate to the assessment years concerned, etc.” 

If the recommendations are read as a whole, there is really no doubt left in the 
matter. The Committee did not restrict the limitations they were suggesting, 
to a proceeding which was actually pending on the date of repeal of the State law j 
it gave a wider meaning to pending proceedings — that is “ proceedings pending 
under and arising out of the pre-existing State Acts ”. It is to be remembered 
that where an assessment starts with a notice under section 34 of the Indian Income- 
tax Act (or corresponding section of the Cochin or Travancore Act), all the relevant 
provisions of that Act apply as effectively as where the assessment starts with a 
notice under section 22 (2) — or corresponding section of the Cochin or Travancore 
Act — in the ordinary course. It is also not disputed that the assessment made 
under section 34 in any year subsequent to the relevant assessment year must be 
made as if it were made in the relevant assessment year, and the assessment must 
be based on the provisions of the Act as it stood in the year in which the income 
ought to have been assessed. Having regard to these considerations, we find no 
difficulty in holding that a rc-asscssment proceeding under section 44, Cochin 
Act, or section 47, Travancore Act, is a proceeding which comes under clause («) 
of the recommendations of the Committccj and must bc disposed of under the 
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pre-existing State law. Section 13 (i) of the Finance Act, 1950, gives effect to that 
recommendation. There is, therefore, nothing in the recommendations which 
would restrict tire meaning of the expression " levy, assessment and collection of 
income-tax” in' section 13 (i) of the Finance Act; nor do they bring section 
3 (i) into conflict with Articles 278 and 295 of the Constitution. 

We accordingly hold that there is no substance in any of the three points urged 
on behalf of the assessee in the Travancore-Gochin appeals. 

Mysore Appeals : 

These are eight appeals and the relevant facts are these. 

Civil Appeals 27 to 30 of 1956 arise out of four writ petitions numbered 52 
and 53 of 1953, and 105 and 106 of 1954, which were dealt with together in the 
Mysore High Court by a common judgment, dated 14th December, 1954. Civil 
Appeals 161 to 164 also arise out of four writ petitions (No. 122 of 1954 and Nos. 
35 37 of 1955) filod in the same High Court. The orders passed in those writ 

petitions were that they were governed by the aforesaid decision, dated 14th 
December, 1954. In the result, all the writ petitions were allowed with costs. 

In all these cases the petitioners, who are respondents before us, were assessed 
to income-tax under the Mysore Income-tax Act, 1923 (hereinafter called the 
Mysore Act) for different years previous to the integration of Mysore with India, 
and the assessment proceedings were completed and closed under the Mysore Act 
by demand notices issued by the Income-tax Officers concerned. But subsequent 
to the integration of Mysore, notices under section 34 of the Mysore Act were issued 
against the petitioners, and they challenged the jurisdiction of the Income-tax 
Officers to issue such notices. Section 34 of the Mysore Act states — 

“ If for any reason, income, profits or gains chargeable to income-tax has escaped assessment 
in any year, or has been assessed at too low a rate, the Income-tax Officer may at any time within 
four years ofthe end of that year, serve on the person liable to pay tax on such income, profits or gains, 
or in the case of a company, on the principal officer thereof, a notice “ containing all or any of the 
requirements which may be included in a notice under sub-section 2 of section 22, and may proceed 
to assess, or re-assess such income, profits or gains, and provisions of this Act shall, so far as may be, 
apply accordingly as if the notice were a notice issued under that sub-section : 

Provided that the tax shall be charged at the rate at which it would have been charged, had the 
income, profits or gains, not escaped assessment, or full assessment, as the case may be.” 

It corresponds to section 34 of the Indian Income-tax Act as it stood prior to 
the amending Act of 1939 and the general scheme of the Mysore Act was the same 
as that of the Indian Income-tax Act, 1922, as it stood before 1939. 

The two grounds on which the jurisdiction of the Income-tax Officers was 
challenged were — 

(i) Under the Finance Act, 1950, the Mysore Act stood repealed on and 
from ist April, 1950, and section 13 (i) of the Finance Act kept alive the Mysore 
Act for the purpose of levy, assessment and collection of income-tax, etc., for the 
period mentioned therein, but did not save section 34 of the Mysore Act for the 
, purpose of re-assessment of income-tax ; therefore, the notices issued under section 
34 of the Mysore Act were without jurisdiction and authority. 

' (2) Even otherwise,' the financial agreement between the President of India 
and the Rajpramukh of Mysore on 28th February, 1950, which- received consth 
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tutional sanctity in Article 278 of the Constitution rendered the initiation of such 
re-assessment proceedings against the respondents unconstitutional and void. 

The learned Chief Justice of the Mysore High Court upheld ground No. (i) 
and considered it tmnecessary to pronounce on the second ground. Mallappa, J., 
in a separate but concurring judgment expressed the view that having regard to 
the wording of section 13 (i) of Finance Act, 1950, and the financial agreement of 
28th February, 1950, he had no doubt that section 13. (i) did not .provide for 
re-assessment under section 34 of the Mysore Act. 

The process of integration of Mysore with India was similar to that of Travan- 
core-Cochin. The State of Mysore acceded to the Dominion of India by an Ins- 
trument of Accession, executed on gth August, 1947, and accepted by the Governor- 
General on i6th August, 1947. A supplementary Instrument of Accession was 
executed on istjune, 1949. By a Proclamation, dated 25th November, 1949, the 
Gonstitution of India to be adopted by the Constituent Assembly of India was 
accepted for Mysore, and on 26th January, 1950, Mysore became a Part B State 
within the Constitution of India. A similar financial agreement was entered 
into by the Rajpramukh with the President of India on 28th February, 1950. On 
1st April, 1950, the Finance Act, 1950, applied the Indian Income-tax Act, 1922, 
'to Mysore, subject to the provisions of section 13 thereof. 

In dealing with the Travancore-Cochin appeals, we have fully dealt with the 
two grounds on which the respondent assessecs in the Mysore appeals challenged 
the jurisdiction of the Income-tax Officers concerned to issue the notide's under 
section 3^ of the Mysore Act. Two additional points urged in support of ground 
No. (i) may be stated here. It has been urged that the proviso to section 34 of the 
Mysore Act brings out the distinction between ‘assessment’ and ‘ re-assessment 
and secondly, it is contended that the jurisdiction under section 34 is limited to 
ascertainment of extra income not assessed and the section does not confer juris- 
diction to make a new assessment, for taxing whole of that assessment, under the 
Act. Learned counsel for the asscssees has invited our -attention to In re Kashi 
Nath Bagla ^ ; Madhavjee Damodar Thackersay and another v. Commissioner of Incomer 
tax, Bombay” and Anglo-French Textile Co., Ltd. v. Commissioner of Income-tax, Madras, 
No. JFL 

The real question ’for decision in these appeals is the true scope and effect 
•of section 13 (i) of the Finance Act, .and on that question the additional points 
mentioned above thro\v vTry little light.. There is, 'indeed, a distinction between 
an original or normal assessment under section 23 and a re-assessment under section 
34 ; but we have shown that the word “assessment ” has been used .in more than 
one sense in Income-tax law, and so far as section 13 (i) of the Finance Act, 1950, -is 
concerned, there is no doubt that the e.xprcssion ‘ levy, assessment and collection 
of income-tax’ has be’en used in a comprehensive sense so as to include tlic whole 
procedure for imposing liability upon the taxpayer. 

Rcsidl : 

The final result, therefore is — (a) the Travancore-Cochin appeals (Civil Appeals 
143 to IJ5 of 1954) arc dismissed with costs ; and (b) the Mysore appeals (Civil 
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Appeals 27 to 30 of 1956 and Civil Appeals 161' to 164 of 1956) are allowed and'tlie 
judgment’ and orders of the Mysore High Court are set aside. The appellants 
in these Mysore appeals will be entitled to their costs in this Comt and the High 
Court of Mysore. ' ' ' , , - - 

,, ■ 'U. A..J\fos. -143-14.5 'dismissed 

, . • and C.'A. Mos. ay 'to ‘a7l'd 161-164. alldweS. 

t , . . . , t , 1 

SUPREME COURT OF INDIA. 

[Civil Appellate Jurisdiction.] . , , - , 

■ Present ; — S. R. Das, C/tz^ Justice', T. ‘L; Venkatarama 'Aiyar, S.' K. Das 
P. B. Gajendragadkar and Vivian Bose, JJ. ' , ■ 

Messrs. Dalmia Dadri Cement' Co.', Ltd. and another .. Appellants* 

The Commissioner of Income-Tax and others ' ‘ ’’ . .' ''Respondents . ' 

Patiala and East Punjab States Union — Covenant of ^^th May, igjj.8, entered into by the Rulers of merging 
State's— If " anactofState'’'"— Article "PI of the Covenant — If can be enforced against the new sovereign by 
subjects — Changes of sovereig'nty-r-Effection property rigUs. ‘ ' ’ ' ' ’ 

On 1st April, 1938, obtained certain Concessions from the-Ruler of. Jind' under an agreement 
which conferred on him the exclusive monopoly right of manufacturing cement in the Jind State. 
Clause (2) of the agreement authorised J to win and work quarries for lime-stone, etc. The license 
'.was to last for a period of 25 years with option for successive renewab. The agreement required a 
public company to be formed before 21st July, '1938, in which the State vvas to be allotted ordinary 
shares of the total face value of Rs. 50,000 and 6 per cent, cumulative preference shares fully paid-up 
of the face value of Rs. 1 lac wthout any payment whatsoever. Clause (23) provided that “the 
company shall be assessed to income-tax in accordance *wilh the State procedure but the rate of 
income-tax shall always be 4 per cent, upto a limit of the 'income' of rupees five lacs' and’ five 

per cent, on such income as is in excess of rupees five lacs ” Clause (24) granted 

exemption from export and import duties. 

' ' ' In ae'cordance tvith the agreement a public company (the appellants) was duly incorporated in 
Jind' State and on 27th May, 1938, J duly transferred all his’rights and obligations under the a^ee- 
iment to the Company. ' • ' ' ‘ 

On i5fh August, 1947, India became independent. On the same date the Ruler of Jind signed 
an Instrument ofAccession ceding to the Government of India power' to legislate with respect to 
Defence, External Affairs and Communications. ’ 

On 5th May, 1948, eight of the Rulers of States in East Punjab including Jind entered into a 
covenant for the'merger of their territories into one State'called the Patiala arid East' Punjab States 
Union, Article VI of the covenant transferring the Administration to > the Rajpramukh of the 
Union provided inter aha that: (a) all duties and obligations, of .the Ruler pertaining or incidental 
to the Government of tlie covenanting States shall devolve on the Union and shall be dischaiged;hy 
it. The Rajpramukh of the Patiala Union took over the adnunlstration of Jind on 20th August, 
1948 and immediately after assumption of office, he proclaimed Patiala and'East Punjab States Union 
Administration .Ordinance No. I of' Samvat 2005. On 5th’ 'February, 1949, it was repealed'and 
replaced by Ordinance (No. XVI of Samvat 2006). > ' , . 

On .24th November, 1949, the Rajpramukh issued a proclamation accepting the Indian Consti- 
tution ns of that of Patiala-Union, and thus, the Union became a Part B State under'the Constitution. 

, On 13th April, 1950. the Patiala Union accepted the Federal Financial Integration Scheme and 
became a taxable territory’ of the Union of India and the .Indian Tinance- Act, 1950, because 
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applicable to it from 13th April, 1950. In respect of assessment to income-tax for the years 1949- 
1950 onwards the appellant company claimed that he was entitled to be assessed at the rates 
mentioned in clause 23 of the agreement otj with the Ruler of Jind State. 

Held : The covenant of 5th May, 1948, entered into by the Rulers of the Eight States formerger 
of their territory into a Union was an “Act of State ” resulting in the establishment ofnew sovereignty 
over the territory in question. No act done or declaration made by the new sovereign prior to his 
assumption of sovereign powers over acquired territories can quoad the residents of those territories 
be regarded as having the character of a law conferring on them rights such as could be agitated in 
his Courts. 

When a treaty is entered into by sovereigns of independent States whereunder sovereignty in 
territories passes from one to the other, clauses therein providing for the recognition by the new sove- 
reign of the existing rights of the residents of those territories must be regarded as invested with the 
character of an “Act of State “ and no claim based thereon could be enforced in a Court oflaw. 
Accordingly the covenant in its entirety is an “Act of State ” and Article VI therein cannot operate to 
confer on the appellant any right as against the Patiala Union. 

Per Bose, J . — ^This decision must not be used as a precedent in a case in which rights to immo veahle 
property are concerned. International opinion is divided about the eifect that a change of sovereignty 
has on rights to immoveable property. 

Appeal from the Judgment and Order, dated the 7th June, 1954, of the former 
Pepsu High Court in Civil Miscellaneous No. 97 of 1953 and 

Petition under Article 32 of the Constitution of India for enforcement of 
Fundamental Rights., 

G. S. Palhak and Veda Vyasa, Senior Advocates ( 5 . K. Kapur, Advocate and 
J. B. Dadachanji, Advocate of Messrs. Rajinder Narain & Co,, with them), for 
Appellants. 

H. N. Sanyal, Additional Solicitor-General of India, {R. Ganapathi Iyer, Raj 
Gopal Sastri and R. H. Dhebar, Advocates, with him) for Respondents. 

The Court delivered the following Judgments : 

Venkatarama Aiyar,J. — Messrs. Dalmia Dadri|Cement Company, Limited, which 
is the appellant in Civil Appeal No. 230 of 1954 and the petitioner in Petition No- 
276 of 1953, is a public company engaged in the manufacture and sale of cement at 
a place called Dadri situate in what was once the independent State of Jind. On 
1st April, 1938, one Shanti Prasad Jain, a promotor of the above company, obtained 
certain concessions from the Ruler of Jind under an agreement, Exhibit A, and as 
it is this document that forms the basis of the present claim of the appellant, it is 
necessary to refer to the material terms thereof. Clause (i) of the agreement 
grants to the licensee Shanti Prasad Jain, “ the sole and exclusive monopoly 
right of manufacturing cement in the Jind State ” and for that purpose he is autho- 
rised in clause (2) to “ win and work all quarries, strata, seams and beds of kankar, 
rorey, limestone or other like materiak Under clause (7), the license is to last 
for a period of 25 years with option for successive renewals. Clause (10) require 
that a public limited company should be formed before 21st July, 1938, to work 
the concessions, and that it should be registered in the Jind State. Under clause ( u ) 
the State is to be allotted 6 per cent, cumulative preference shares fully paid up of the 
face value of rupees one lac and ordinary shares fully paid up of the total face value 
of Rs. 50,000 without any payment whatsoever. Then there arc provisions for the 
payment of royalty to the State and sale of cement at concession rates to local con- 
sumers. Clause (23) is very material for the present dispute, and is as follows : 



^ 95 ^] DALinA DADRi CEMENT CO. COMMR. OF i.T. {Venkatarama AiyoT, J.). 1043 

“ The Company shall be assessed to income-tax in accordance witli the State procedure but tlie 
rate of income-tax shall always be four per cent, up to a limit of the income of rupees five lacs and 
five per cent, on sucli income as is in excess of rupees five lacs ” 

Clause (24) grants exemption from export, import and other duties excepting 
octroi. Clause (37) provides for settlement of all disputes between the parties by 
arbitration. 

In accordance with the terms set out above, the appellant Company was 
duly incorporated in the Jind State, and on 27th May, 1938, Shanti Prasad Jain 
executed in its favour a deed agreeing to transfer all “ his rights, privileges and 
obligations ” xmder Exhibit A. The appellant claims that it haS become in this 
wise entitled as assignee of the licensee to all the benefits granted xmder Exhibit A- 
The contention xvas raised by the respondent that the deed, dated 27th May, 1938’ 
does not itself purport to assign the rights under the license. Exhibit A, but merely 
agrees to do so, and that in the absence of a further deed transferring those rights, 
the appellant could not claim the rights of assignee. But clause (35) expressly 
provides that “ the licensee shall transfer his rights to the proposed company on 
its formation ”, and after the appellant was incorporated, the State had through- 
out recognised it as the person entitled to the rights and subject to the obligations 
under the license and realised royalty and levied income-tax in accordance with 
the provisions of Exhibit A. This objection was taken for the first time only in the 
Writ Petition No. 276 of 1953 in this Goiu-t. It is stated for the appellant — and 
that is not controverted for the respondent — that xmder the law of Jind State an 
assignment need not be in xvritmg, and that being so, it is open to us to infer such 
assignment from the conduct of the parties. We must accordingly decide these 
cases on the footing that the rights under the license, Exhibit A, dated ist April, 
1938, had become vested in the appellant by assignment. 

On 15th August, 1947, India became independent, and on the same date, 
the Ruler of Jind signed an Instrximent of Accession ceding to the Government of 
India power to legislate with respect to Defence, External Affairs and Commxmica- 
tions. On 5th May, 1948, eight of the Rulers of States in East Pxmjab including 
Jind entered into a Covenant for the merger of their territories into one State, called 
the Patiala and East Pxmjab States Union. For brevity this State will hereafter 
be referred to as the Patiala Union. Article VI of the Covenant on which the 
appellant relies in support of its claim is as follows : 

, “ The Rider of each Covenanting State shall, as soon as may be practicable, and in any event 

not later than the 20th August,i948, make over the administration of his State to the Rajpramukh; 
and thereupon, 

(а) all rights, authority and jurisdiction belonging to the Ruler which appertain, or are inci- 
dental to the Government of the Covenanting State shall vest in the Union and shall hereafter be 
exercisable only as provided by this Covenant by the Constitution to be framed thereunder ; 

(б) all duties and obligations of the Ruler pertaining or incidental to the Government of the 
Covenanting State shall devolve on the Union and shall be discharged by it ; 

(c) all the assets and liabilities of the Covenanting State shall be the assets and liabilities 
of the Union ; and 

he Union forces, if any, of the Covenanting State shall become the military forces of 
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Article X provides that a Constituent Assembly should be formed as 'early as 
practicable, and that it should frame a Constitution for the State, and that until 
the Constitution is so framed, the Rajpramukh is to have power to make and pro- 
mulgate Ordinances for the peace and -good, government of the Union. Under 
Article XVI, the Union 

“ guarantees either the continuance in serwce of the permanent members of the public services 
of each of the Covenanting States .on conditions which will be not less advantageous than those on 
which they were serving on the ist February,' 1948, or the payment of reasonable compensation 
or retirement or proportionate pension.” ' ' 

In accordance witli Article Vl^of the Covenant, -the Rajpramukh of the Patiala 
Union took oVer the administration of Jind on 20th August, 1948, and 'immediately 
after assumption of office, he promulgated the Patiala and East Punjab States Union 
Administration Ordinance No. I ofS. Q005. Section .3 of the Ordinance, which 
.is material' for the present discussion, is as follows : 

“ As soon'as the adniinistration of any covenanting State has been taken over by the'Rajpfamukh 
as’ aforesaid all Laws, Ordinances. Acts, 'Rules, Regulations, Notifications, !HidayateiFirman-iiShahi> 
-having force of law in Patiala State on the date of commencement of this Ordinance shall apply tnutatis 
mutandis to the territories of tlie said State and witli effect from that date all-laws in force in such Cove- 
nanting State immediately before that, date shall be repealed : . , 

' • , I I . 

Provided that proceedings of any nature whatsoever pending on such date in the coujts or offices 
Of -any such Covenanting State shall, notwithstanding anything contained in this Ordinance or any 
'Other Ordinance, be disposed of in accordance with the laws governing.jSuch proceedings in force 
for tlie time being in any such Covenanting State 

This Ordinance came into force -on 20th August,')fg48'. ' On 5th February, 
'1949, it was repealed and replaced by' Ordinance No. XVI of S. 2oo6,'section'3 (a) 
whereof being in the same terms-as section '3 of Ordinance No. ‘I of S. 2005; 

Article X‘(i ) of the Covenant provided,' as has been mentioned, for the framing 
of a Constitution for tlie Union' in the manner provided therein.' That, however, 
•did not materialise, and on 24th November, *1949, the Rajpramukh issued a pro- 
clamation accepting the Indian'Constitution'as that of the Patiala Union, and thus, 
•the Union’ becam'e a Part B State under the Constitution. On '13th April, 1959, 
the Patiala Union accepted the Federal Financial Integration Scheme, and became 
a taxable' territory of the Union of India and the Indian Finance Act, 1950, became 
applicable to it from 13th April, 1950, The position, therefore, is that as regards 
liability to be assessed to income-tax which is what we are concerned with in these 
.proceedings, the law applicable to the appellant for the period prior to aoth August, 
1948, was the Income-tax law of Jind, -for the period Qoth August, 1948 to 13th 
April, 1950 the Pati.ala Income-tax Act, S. 2001, which came into force under 
lOrdinancc No. I of S. 2005 and after 13th April, 1950, the Indian Income-tax Act. 

Civil Appeal No. 230 of 1 954 arises out of proceedings for assessment of income- 
tax for the ycat ig jg-ipso. By its order, dated 1 1 th November, 1952, the Appellate 
Tribunal has found that the taxable profits of the .appellant for the yc.ar of accou^it 
\vhich is the c.alcndar year ig.-jB was Rs. 1,94,265, and that finding is not now in 
dispute. The substantial point now in controversy is as to the rate at which tax 
.should be levied on th.at amount, whctlrcr it should be what is enacted in the Patiala 
Income-tax Act as contended for the respondent, or what is provided in clause (23) 
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of the agreement, ExIiibit 'A^ as claimed by the appellant. ■ Oh Hhis ■ question, the 
Appellate Tribunal held that the ’Patiala Union which: was-h new State that had; 
come into existence as a result of the Covenant was not bound by the agreementsJ 
entered into -previously by the Rulers of the Covenanting States, that the appellant 
could claim, the: benefit of th’at-agreement only if the. new State chose to rec9gnisej 
it, .that there had. been, in fact, no such recognition, and that,, in consequence, the 
tax was leviable , as prescribed in the Patiala Income-tax Act, S. 2001. ^ On the_ 
application of the appellant, the Tribunal referred under section 66 (i) of the'; 
Indian Income-tax Act, the following question for the opinion of the High Court 

“Whether the assessee’s profits and gains earned in the. calendar year 1948 tvere assessable fo.r 
S. 2006 (1949-50) at the rates in force according to the Patiala . Income-tax Act of S; 200f 
read with section 3 of the Patiala and East Punjab States Union Administration Ordinance (No.tiv 
of S. 2005), as repealed’ arid re-enacted in section 3 of the'Patiala and East Punjab States Unioiri 
General Provisions (Administration) Ordinance No. XVl of 2006, or in accordance.witli, clause (23)j 
of the, agreement of April, 1938, above, referred to.” . ' I 1 '> . 


By their Jud^ent,'!dated 7th June, 1954, tlie learned Judges of the High Court- 
answered the question against the appellant, biit granted a certificate undei: section ’ 
66 (A) (2) of the Indian Income-tax Act, and that is how. Civil Appeal No., 1230 of^ 
1954 comes before us. . ... ■ i'’ >1 

Meantime, proceedings -were taken by- tire Income-tax' Authorities- for assess-- 
ment of tax for years subsequent to 1949-1950, and the dispute again, related- tp-the.^ 
question whether the amount of tax should be determined in accordancfe .with , 
clause' {23), of Exhibit A or the provisions' of the Indian . Income-tax Act,, 1,922-., 
The ' Income-tax Officer,- Rohtak, rejected tlie contention' of the appellant tliaj:, 
it was -liable to pay tax only in accordance.with -Exhibit A- andi passed, orders deter-- 
mining the tax under the provisions of the Indian Income-tax Act- for, the year 1950-.^ 
1.951 on 28th April, 1952, for 1951-1952 on 12th May, 1952 and.forj.1g52.-1953.on > 
17th March, 1953. Appeals against these orders.have been preferred by the.appel-., 
lant, and they -are stated to be pending before the Appellate Asistant Commis-.. 
sioner. - On the allegation that the tax as imposed in the orders aforesaid. is. un-; 
authorised, and that it constitutes an unlawful interference with, its -rights tojcarry.-j 
on business guaranteed under -Article 19 (i) (g), the appellant has. filed PetitioniNo..- 
2,76 of 1 953 for an -appropriate writ directing theirespondents to levy tax in accordance 
with, the agreement. Exhibit A,_ dated ist April,. 1938. In support- of this petition, 
in addition to, the contentions raised in Civil. Appeal, No. 230 -of 1954 the.petitio.ner 
also, urges that even if the Unipn of India is entitled to repudiate the agreement," ' 
dated ist April,. 1938, it has not,- in fact, done so, and that it has, on the other hand, 
recognised, it' as good^and is therefore not entitled now to go back, upon it, and. that 
the levy of tax in accordance. with the provisions, of the Indian. Income-tax, ^ct is 
accordingly illegal. A.the.contentions raised in the appeal and in the petition are. 
substantially identical, they, were heard together. ^ . . 

Before us, the validity of the assessment of income-tax for the' year' f94'g'-’i950-- 
Was challenged by Mr. Pathak on the, following grounds : ■ r 

, (i) Ordinance No. I of S. 2005 under which the-Patiala.Iiicome-tax, Act,, 

is sought to be applied to the appellant does not, on its true - construction,' annul 
the rights granted under Exhibit A. ’ - 
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(2) If the Ordinance in question is to be construed as having that effect, 
then it is in contravention of Article VI of the Covenant, and is therefore unconstitu- 
tional and void. 

(3) Even apart from the Covenant, the agreement. Exhibit A, is binding on 
the Patiala Union and the impugned Ordinance is bad as infringing it ; and 

(4) the Patiala Union had, in fact, recognised the rights granted under 
Exhibit A and it is therefore binding on it, as if it were a contract entered into by 
itself. 

(1) On the first question, the argument of Mr. Pathak is this : The Ruler 
of Jind was an absolute monarch, and his word was law. The agreement, Exhibit 
A, must therefore be held to be a special law conferring rights on the licensee. 
Section 3 of Ordinance No. I of S. 2005 is a general provision extending all laws 
of the State of Patiala to the territories of the Covenanting States. The rule of 
construction is well-established that general statutes should be interpreted so as 
not to interfere with rights created under special laws. Section 3 of the Ordinance 
should therefore be construed as not intended to affect the rights conferred under 
Exhibit A. Reliance is placed on the statement of the law in Maxwell’s Interpreta- 
tion of Statutes, Tenth Edition, pages 176 and 180, and on the observations in Black- 
pool Corporation v. Star Estate Co. ^ Now, the rule of construction expressed in the 
maxim generalia specialibus non derogant is well-settled, and we shall also assume in 
favour of the appellant that the agreement. Exhibit A, is a special law in the nature 
of a private Act passed by the British Parliament, and that accordingly section 3 
of the Ordinance should not be construed, unless the contrary appears expressly 
or by necessary implication, as repealing the provisions of Exhibit A. But ulti- 
mately, the question is what does the language of the enactment mean ? Section 3 
iS" quite explicit, and it provides that from the date of the commencement of the 
Ordinance “ all laws in force in such Covenanting States immediately before that 
date shall be repealed ”, and the proviso further enacts that pending proceedings 
are to be disposed of in accordance with laws in force for the time being in the 
Covenanting States. In the face of this language whicli is clear and unqualified, 
it is idle to contend that Ordinance No. I of S. 2005 saves the rights of the appel- 
lant to the tax concession under clause (23) of Exhibit A. 

(2) It is next contended by Mr. Pathak that if Ordinance No. I of S. 2005 
is to be construed as extinguishing the right to concessions conferred under Exhibit 
A, then it must be held to be unconstitutional and void. This contention is based 
on Article VI (Jb) of the Covenant, which provides that the obligations of the Rulers 
pertaining to or incidental to Government of the Covenanting State shall devolve 
on the Union and be discharged by it. It is argued that the Ruler ofjind had for 
good and valuable consideration undertaken certain obligations under clause (23) 
of Exhibit A with reference to taxation which is a governmental function, that he 
had himself scrupulously honoured them so long as he was a Ruler, and then passed 
them on under Article VI (i) to the new State created under the Covenant, that 
the Rajpramukh who was a party to the covenant and claimed under it was bound 
by that obligation, that his power to enact laws is subj’cct under Article VI (a) to 
tlic obligations mentioned in Article VI (i), and that the impugned law is, if it is 

I. L.R. (J922) 1 A.C. S 7 , 34 - 
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to be construed as having the- effect of abrogating those obligations, ultra vires his 
powers under the Covenant and is, in consequence, void. In answer to this, the 
respondent contends that the Covenant entered into by the Rulers is an act of State 
and that any violation of its terms cannot form the subject of any action in the muni- 
cipal Courts, that the obligations mentioned in Article VI {b) refer not to liabilities 
imder agreements for which there was special provision in Article VI (c) but to obli- 
gations of the character contemplated by the Instrument of Accession, and tha^ 
in any event, the rights granted to the licensee under Exhibit A were terminable 
by the Ruler of Jind at will, and that, in consequence, if the obligation xmder clause 
(23) devolved on the Rajpramukh imder Article VI (b) it did so subject to his rights 
imder Article VI (a) to terminate it if he so willed, and that, therefore, the impugned 
law did not violate Article VI (b). 

The question that arises for our decision is whether the Covenant was an act of 
State. On that, there can be no two opinions. It was a treaty entered into by 
Rulers of independent States, by tvhich they gave up their sovereignty over their 
respective territories, and vested it in the Ruler of a new State. The expression 
“ Act of State ” is, it is scarcely necessary to say, not limited to hostile action between 
Rulers resulting in the occupation of territories. It includes all acquisitions of terri- 
tory by a sovereign State for the first time, whether it be by conquest or cession. 
Vide Vajesingjijoravar Singji and others v. Secretary of Stafe'^ and Thakur Amai Singhjiv. 
State of Rajasthan^. And on principle, it makes no difference as to the nature of the 
act, whether it is acquisition of new territory by an existing State or as in the 
present case, formation of a new State out of territories belonging to quondam 
States. In either case, there is establishment of new sovereignty over the territory 
in question, and that is an act of State. 

Mr. Pathak did not contest the position that the Covenant so far as it provided 
for the extinction of the sovereignty of the Rulers of the Covenanting States and the 
establishment of a new State is an act of State. But he contended that it was much 
more than that, that it was also in the nature of a Constitution for the new State 
in the sense that it is a law imder which all the authorities of the new State including 
the Rajpramukh had to act. In support of this contention he referred to Article X 
which provided for the convening of a Constituent Assembly for the fi'aming of the 
Constitution, and argued that the Articles of the Covenant which provided for the 
administration of the State by the Rajpramukh were in the nature of an interim 
Constitution. He also relied on Article XVI, which guaranteed the rights of the 
permanennt members of the public services in the Covenanting States to conti- 
ntiance in service, and contended that this could not be regarded as an act of State 
but only as a law relating to the administration of the new State. In th is view of the 
Covenant, he argued. Article VI must be held to be a constitutional provision enact, 
ed for the protection of private rights, that it was, in consequence, binding on the 
Ruler of the new State, and that the municipal Comts were competent to grant 
appropriate reliefs for the breach thereof. 

This argiunent proceeds, in our view, on a misconception as to what is an 
act of State and what is a law of the State conferring rights on the subject, or as 
the learned coimsel for the appellant termed it. Constitution of the State. When 

I. (1924) 47 Mi.J. 574 : L.R. 51 Ij^. 357, 2. (,955) s.C.J. 523 : (1955) - 2 S.C.R. 303 

360 (P.C.). 335. 
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the sovereign of a State — ^meaning by that expression, the authority in which tire 
sovereignty of the State is vested, enacts a law which creates, declares or recognises 
j-ights in the subjects, any infraction of those rights would be actionable in the Courts 
of that State even when that infraction is by the State acting through its officers. 
It would be no defence to that action that the act complained of is an act of State, 
because as between the sovereign and his subjects there is no such thing as an act of 
State, and it is incumbent on his officers to show that their action which is under 
challenge is within the authority (Conferred on them by law. Altogether different 
cqn^iderations arise when the act of the sovereign has reference not to the rights' of 
his.subjects but to acquisition of territories /belonging to another sovereign. That is 
a.matter between independent sovereigns, and any dispute arising therefrom must be 
settled by recourse not to municipal law of either States but to.diplomatic action, and 
that failing, to force. That is an act of State, pure and simple, and that is its character 
uptil process of acquisition is completed by conquest or cession. Now, the status of 
the residents of the territories which are thus acquired is that until acquisition is 
completed as aforesaid they are the subjects of the ex-sovereign of those territories 
and thereafter they become the subjects of the new sovereign. It is also well- 
established tlrat in the, new set-up these residents do not carry with them the rights 
which they possess as subjects of the ex-sovereign, and that as subjects of the new 
sovereing, they have only such rights as are granted or recognised by him. Vide 
Semtary of State for India v. Bai Rajbai'^, Vajesingji ,Joravar Singjt and others v. Secretary 
of State^t Secretary of State v. Sardar Rustam Khan^^ and Asrar Ahmed v, Durgak . 
Committee, Ajmer^. In law, therefore, the piocess of acquisition of new territories is 
one continuous act of State terminating on the assumption of sovereign powers de 
jure over them by the new sovereign and it is only thereafter that rights accrue to 
the residents of those territories as suly'ects of that sovereign. In other words, as 
regards' the residents of territories which come under ' the dominion of a new 
sovereign, the right of citizenship commences when the act of State terminates 
and the two therefore cannot co-exist. 

It follows from this that no act jdone or declaration made by the new sovereign 
prior to his assumption of sovereign powers over acquired territories can quoad the > 
residents of those territories be regarded as having the character of a law conferring 
on them rights such as could be agitated in his Courts. In accordance with this 
princij)le, it has been held over and over again that clauses in a treaty entered into 
by ihdependent Rulers providing for the recognition of the rights of the subjects of the 
ex-sovereign are incapable of enforcement in the Courts of the new sovereign. In 
CSok V. Sprigg’^, the facts were that the Rulcc of Pondoland in Africa 
had granted certain concessions in favour of the appellants and subsequently 
ceded those territories to the British Government. The latter having 
declined to recognise those concessions, the appellants sued for a declaration of 
their rights thereunder, and^ the question was %vhcther they had a right of 
action in respect of what was an act of State. One of the contentions urged on 
their behalf was that the ruler of Pondoland had at the time of cession of his ter- 
ritories expressed his desire to the British Government that the concessions in favour 

1. (1915) 29M.LJ. 242 :L.R. .lal.A. 229. 4. A.I.R. 1947 p.C. i. 

2. (1924) 47 M.L J, 574 : L R, 51 I.A. 357- S* L.R, (1899) A.C, 572. 57O. r 

3. (ig-it) Ir.R. 68 1 .A‘. log. 
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of the appellants should be recognised and that, in consequence, the appellants 
had the right to enforce them against the netv Gfovemment. In rejecting this 
contention, the Lord Chancellor . observed : 

“ The taking possession by Her Majesh-, whether by cession or by any other means by tvhich 
sovereignty can be acquired, was an act of State and treating Sigcau as an independent sovereign — 
which the appellants are compelled to do in deiving title from him. It is a well-established principle 
of latv that the transactions of independent States between each other are governed by other latre than 
those which mimicipal Courts administer.”, 

“ It is no anst\-er to say that by the ordinary principles of international law private property is 
reqtected by the sovereign which accepts the cession and assumes the duties and legal obligations of 
the former sovereign with reject to such private property within the ceded territoiy. All that can 
be properly meant by such a proposition is that according to the well-understood rules of 
international law a change of sovereignty by cession ought not to affect private property, but no 
municipal tribunal has authority to enforce such an obligation. And if there is either an express or a 
well-understood bai^in bettveen the ceding potentate and the Government to tvhich the cession 
is made that private property shall be respected, that is only a bargain which can be enforced by 
sovereign against the sovereign in the ordinary course of diplomatic pressure.” 

In Vajesingji Joramrsingji and others v. Secretary ef State for Itidia'^. the dispute 
related to the title of the appellants to certain lands situated in the Panch Afahals. 
This area formed at one time part of the dominion of the Scindias of Gwalior, and 
it was ceded to the British Government by treaty on December 12, i860. Clauses (2) 
and (3) of the treaty pro\'ided for the recognition by the netv sovereign of rights of 
the residents under existing leases, jagirs and the like. The complaint of the ap- 
pellants tvas that in 1907 the British Government had proposed to lease the lands 
to them on terms which infringed their proprietaiy- rights, and that this was in 
violation of the rights which had been guaranteed under clauses (2) and (3) of the 
treaty, and tvas, in consequence, bad. The answer of the Government was that the 
treaty in question was an act of State and conferred no rights on the appellants. 
In upholding this contention. Lord Dimedin obsen'ed : 

“^\Tien a territory is acquired by a sovereign State for the first time that is an act of State. It 
matters nothow the acquisition has been brought about. It may be by conquest, it may be by cession 
follo^ving on treaty, it may be by occupation of territory hitherto unoccupied by a recognised ruler. 
In all cases the result is the same. Any inhabitant of the territoiy can make good in the municipal 
Courts established by the new so\-ereign only such rights as that sovereign has, through his cfiicers, 
recognized. Such right as he had under the rule of predecessors avail him nothing. Nay more, 
even if in a treaty of cession it is stipulated that certain inhabitants should enjoy certain rights, that 
does not give a title to those inhabitants to enforce these stipulations in the municipal Courts. The 
right to enforce remains onty with the high contracting parties,” 

In Hoani Te Heuheu Tukino v. Aotea District Maori Land Board-, the question 
arose with reference to the Treaty of Vaitangi entered into by the British Govem- 
menttvith the native chiefs ofNew Zealand in 1840. Under clause (i) of the Treaty 
there "was a complete cession by the chiefs of all their rights and powers of sovereignty. 
Clause (2) guaranteed to the chiefs, the tribes and tlie respective families and in- 
dividuals certain rights in lands, forests and fisheries. In 1935, the Legislature 
ofNew Zealand enacted a law, the pro\'isions of which tvere impugned as ultra vires 
on the ground that they infimged the rights protected by clause (2) of the Treaty 
of IVaitangi. In holding that the rights under the Treaty furnished no groimd 
for action in the civil Courts, Viscount Simon, L.G., referred to the decision in Vaje- 
Joraoar Singji and others v. Secretary of State^ and observed : 


(1924I 47 MT..J. 574 : L.R. 51 LA. 357, 360. 
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“ So far as the appellant invokes the assistance of the Com t, it is clear that he cannot rest his claim 
on tlie Treaty of Waitangi, and that he must refer the Court to some statutory recognition of the 
right claimed by him.” 

The result of the authorities then is that when a treaty is entered into by sovere- 
igns of independent States whereunder sovereignty in territories passes from one 
to tlie other, clauses therein providing for the recognition by the new sovereign of 
the existing rights of the residents of those territories must be regarded as invested 
with the character of an act of State and no claim based thereon could be enforced 
in a Court of law. It must follow from this that the Covenant in question entered 
into by the rulers of the Covenanting States is in its entirety an act of State, and 
tliat Article VI therein cannot to confer on the appellant any right as against tlie 
Patiala Union. This conclusion becomes all the more impregnable when it is 
remembered that the Covenant was signed by the rulers on May 5, 1948,' whereas 
the netv State came into being only on August 20, 1948. In the decisions cited 
above, the sovereign against whom the obligations created by the treaty were sought 
to be enforced was the very sovereign who entered into that treaty or Iris successor. 
But here, the ruler of the Patiala Union against whom Article VI is sought to be 
enforced was not a party to the Covenant at all, because that State had not come 
into existence on that date. The person who signed the Covenant was the ruler 
of tlae State of Patiala which was one of the Covenanting States, but that State as 
well as tlie seven other States which entered into the Covenant stood all of them 
dissolved on August qo, 1948, when tlie new Patiala Union came into being. The 
new State could not and did not enter into any covenant before August 20, 1948 
and tlierefore, in strictness, it cannot be held to be bound by Article VI, to which 
it was not a party. 

Considerable emphasis was laid for the appellant on Article XVI of tlie 
Covenant under which the Union guaranteed the continuance of the service of 
permanent members of public services, and tliis was relied on as showing that the 
rights of the subjects of the quondam States were intended to be protected. This 
argument is sufficiently answered by what we have already observed, namely, that 
a clause in a treaty between high contracting parties does not confer any right on 
the subjects -whicli could be made the subject-matter of action in the Courts, and 
that the Patiala Union is not bound by it, because it was not a party to the Covenant. 
It should, hotvever, be mentioned that after the formation of the new States on 
August 20, 1 948, the first legislative act of tlie sovereign was the promulgation of 
Ordinance No. i of S. 2005, and section 4 thereof expressly recognises tlie rights 
of the permanent members of publie services. That undoubtedly is a law enacted 
by the so\creign confemng rights on his subjects and enforceable in a Court oflaw> 
but at the same time the enactment of such a law scri’cs to empliasis that the 
Articles have not in themselves tlie force of law and were not intended to create or 
recognise rights. In this connection, reference should also be made to clause XVI 
of the Ordinance which enacts that “ the prov’isions of Articles XV and XVII of 
the Covenant relating to the bar of certain suits and proceedings shall h.avc tlic 
force of law ”. 

In support of his contention that Article VI of the Covenant is to be regarded 
as .a Constitutional provision, counsel for the appellant relied on certain pa.ssagc-s 
in the judgment of this Court in Thahur Amar Sin^hji v. State of RaJastharA at pages 
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313 and^3i5 wherein a similar Covenant entered into by the rulers of Rajasthan wa^ 
described as a Constitution. Apart from the use of the word “ Constitution ’’ 
we find nothing in these passages which has any bearing on the point now 
under consideration. There, the question was as regards the vires of a law 
enacted by the Rajpramukh of Rajasthan, and that depended on whether he 
was the authority in whom the legislative authority , of the State was vested 
wi thin Article 385. This Court held that under the Covenant it was the 
Rajpramukh who had the power to enact laws, and that the Ordinance issued by 
him was therefore valid, and it was in that context that the covenant was referred 
to as a Constitution. We had not to consider there the question whether the Cove- 
nant was an act of State, or whether it was a law conferring on the citizens of the 
defunct States rights which were enforceable in a Court of law. No such question 
arose for decision, and therefore the description of the Covenant as a Constitution 
cannot be read as importing a decision that it is a law conferring rights and not 
an act of State. In the result, we hold that the Covenant is in whole and in parts an 
act of State, that Article VI therein does not operate to confer any rights on the 
subjects of the Covenanting States as against the sovereign of the new State, constitu- 
ted thereunder, and that Ordinance No. i of S. 2005 is, in consequence, not open to 
attack as being a violation of Article VI. 

We shall now consider the contention of the appellant that even apart from 
Article VI of the Covenant, the impugned Ordinance No. i of S. 2005 is bad 
in so far as it annuls rights granted by the Ruler of Jind under the agreement, dated 
April I, 1938. It was argued that Exhibit-A was not a mere concession which 
could be withdrawn by the sovereign at his will and pleasure, but that it was an 
agreement entered into for valuable consideration and creating mutual rights and 
obligations, that the appellant had, acting on the agreement, allotted to the State 
shares of the value of Rs. 1,50,000 without payment and had incurred considerable 
expense in working the concessions, and that, therefore, it was not open to the 
Patiala Union to go back upon it. The decisions in The Piqua Branch of the State Bank 
of Ohio V. Knoop^ and Home of the Friendless v. Rouse^, were relied on as authorities 
for the proposition that a State is not competent to revoke a grant made by it for 
consideration. 

In The Piqua Branch of the State Bank of Ohio v. Knoop'^ a law of the State 
of Ohio of the year 1845 provided for the incorporation of Banks and it contained 

provisions as to the taxes payable by them to the State and the mode of payment. 
In 1851 another Act was passed, the effect of which was to increase the tax payable 
and the validity of this Act was questioned by a Bank incorporated under the Act of 
1845. It was held by the majority of the Court that the Act of 1845 ^ legisla- 

tive contract, and that the State Legislature was not competent to impair the right 
which had been acquired under that contract. In Home of the Friendless v.Rouse^ 
a Society called the Home of the Friendless was established under a charter granted by 
the State of Missouri. The charter had provided that the properties of the Society 
shall be exempt from taxation. Subsequently, the State proposed to withdraw the 
concession and impose tax. It was held by the Supreme Court of the United States 
that the charter was a contract entered into between the State and the Society, and 
that there was no power in the State to go behind it. 


1* (1853) 14 L.£d. 977. 
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, Now, it should be observed that the decisions cited above were given on section 
10 of Article i of the American Constitution that “no State shall pass a law impairing 
the obligations of contracts.” There is, in our Constitution, no similar provision 
protecting contractual rights, and it would therefore be unsafe to rely on American 
authorities in deciding on the validity of legislation which interferes withrights under 
contracts. And moreover, we are dealing with a contract entered into by a sovereign, 
whose powers were not subject to any Constitutional limitation, and whose word wasj 
as contended for the appellant, law. But apart from this, tliefe is an obvious reason 
why the above decisions have no application to the present controversy. The 
point for decision there was whether a State which had entered into a contract with 
its subjects conferring rights on them was entitled to enact a law abridging or 
abrogating those rights, and the answer was in tire negative.. But here, the impugned 
law is that of the Patiala Union and the contract which it affects is not a contract 
entered into by it but by the Ruler of. Jind and unless it can be established that the 
obligations of the Ruler have devolved on the sovereign of tlie Patiala Union, tlie 
question whether he could repudiate obligations undertaken by him cannot arise. 
That would have arisen for consideration if Article VI had the effect of imposing 
obligations on him. But on our finding that that is not its effect, there is no scope for 
the contention that the impugned Ordinance is bad as involving breach of contrac- 
tual obligations, which were entered into by the Patiala Union, or which devolved 
on it. 

Lastly, we have to deal with the contention of Mr. Pathak tliat the Patiala 
Union had affirmed the agreement, Exhibit-A, that, in consequence, it was bound by, 
it as if it had itself entered into it, and that the liability of the appellant to income-tax 
should therefore be determined in accordance with clause (23) thereof. This con-, 
tention would be irrefragable if tlie Patiala Union had, as a fact, affirmed the agree- 
ment. But has that been established ? It has been already observed that the 
rights of the appellant under Exhibit-A would become enforceable only if the new 
State had accorded recognition to them, and what is requisite, therefore, is a.dcclara-, 
tion or conduct of the Patiala Union subsequent to its formation 'which could be 
regarded as amounting to affirmation of Exhibit-A. Of that, there is no evidence 
whatsoever. On the other hand, the first act of the Rajpramukh after assumption 
of office by him was the promulgation of Ordinance No. i of S. 2005, the effect 
of ivhichwas to sweep away the rights of die appellant under clause (23) of Exliibit-A. 

It was argued that Article VI of the Covenant would at least be valuable evidence 
from which affirmance of those rights could be inferred. Tliat is so ; but that in- 
ference must relate to act or conduct of die new State, and that can only be after 
its formation on August 20, 1948. If there were any aets of the new State which 
were equivocal in character, it would have been possible to hold in the light of 
Ai'ticlc VI of the Covenant that its intention was to affirm die concessions in clause 
23 of Exhibil-A. But the act of the new sovereign immediately after he became 
in tilulo was the application of the Patiala State laws including the Patiala Income- 
tax Act to the territories of Jind involving negation of those rights. It was said 
that the levy of income-tax for 1948-19 {.9 was made in accordance with Exhibit-A, 
but that relates to a ■period anterior to the formation of the new State and is 
within the saving enacted in the proviso to section 3 of the Ordinance. The 
appellant lias failed to substantiate his jilca that there has been affirmance of clause 
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(23) ofExhibit-A by the Patiala State Union, and this point also must be found 
against it. ' ‘ 

- All the contentions urged in support of the appeal fail, and it must therefore 
be disniissed with costs. 

Coming next to Petition No. 276 of 1953, in addition to the contentions already 
dealt with, the petitioner urged that whatever its rights under the law prior to the 
Constitution, when once it came into force it conferred on the citizens certain funda- 
mental rights, that the tax concessions which the petitioner had under the agreement, 
Exhibit- A, were rights to property and they were protected by Article 19 (i) (/), 
and that it was entitled to seek redress under Article 32 of the Constitution when those 
rights were violated. The decision in Virendra Singh and others v. The State of Uttar 
Pradesh^, is relied on in support of this position. This argument assumes that there 
.Were in existence at the date when the Constitution came into force, some rights in the 
petitioner which are capable of being protected by Article 19(1) (J ) . But in the view 
which we have taken that the concessions under clause (23) of Exhibit- A came to 
.an end when Ordinance No. i of S. 2005 was promulgated, the petitioner had no 
rights subsisting on the date of the Constitution and therefore there was nothing on 
which the guarantees enacted in Article 19 (i) (/) could operate. The petition 
must therefore be dismissed on this short ground. In this view, it is unnecessary to 
express any opinion on the soundnes of the contention based on Article 295 which was 
. urged in support of the petition, or on the scope of Article 363. . The petitioner will 
pay the costs of the respondents. 

Bose, J. — I agree, but want to reserve my opinion on a point tliat does not 
arise here but which the ratio of my learned brother’s judgment will cover unless the 
reservation that I make is set out. 

If I judge aright, international opinion is divided about the effect that a change 
of sovereignty has on rights to immoveable property. The English authorities hold 
that all rights to property, including those in real estate, are lost when a new sovereign 
takes over except in so far as the new sovereign chooses to recognise them or confer 
new rights in them. But that, I gather, is not the view of the International Court 
of Justice. According to one of its opinions, which I have quoted at page 426 of 
Virendra Singh v. State of Uttar Pradesh'^, 

“ private rights acquired under existing law do not cease on a change of sovereignty.” 

Certain American cases take the same view though they can be distinguished on 
the facts. But this view, as I understand it, does not extend to personal rights, 
such as those based on contract, nor, in any event, does the new sovereign assume 
any obligations of the old State in the absence of express agreement. I have referred to 
this at page'427. In any event, whether I am right in thinking that that is what I 
might call the international view, I would agree that for our country that is,- and 
should be, the law so far as personal rights are concerned. 

In the present case, in so far as the right is claimed on the basis of contract, it 
would fall to the ground on any view ; and in so far as it is not founded on contract, 
it is an obligation that is sought to be fastened on the new State. There is -no con- 
tract between the new State and the appellant, so there also he is out of Court; and 
even if there was some agreement or understanding between the high contracting 
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parties, it cannot be enquired into, or enforced, by the municipal Courts of the new 
State. So I agree that, so far as this case is concerned, the appellant must fail. 

But my learned brother’s judgment is grounded to a large extent on the views 
of the English Courts which do not draw the distinctibn that I am drawing here. 
I therefore want to make it clear that this decision must not be used as a precedent 
in a case in which rights to immovable property are concerned. Without in any 
way committing myself to one view or the other, as at present advised, I feel it may 
be a pity for us to disregard the trend of modern international thought and continue 
to follow a line of decisions based on the views of an older imperialism, when we are 
not bound by them and are free to mould our own laws in the light of modern thought 
and conceptions about rights to and in immoveable property. But in so far as the 
present case is concerned, I agree that the appeal and the petition under Article 32 
should both be dismissed. 

Appeal and petition dismissed, 

SUPREME COURT OF INDIA. 

[Civil Appellate Jurisdiction.] 

Present : — ^T. L. Venkatarama Aiyar, P. B. Gajendragadkar and A. K. 
Sarkar, JJ. 

M. K. Venkatachalam, I.T.O. and another . . Appellants* 

V. 

Bombay Dyeing and Mfg. Co., Ltd. . . Respondent. 

Income-tav Act {XI of 1922), section 35 — Mistake apparent from the record — Rectification — Power— 
Retrospective operation of Amendment Act — If can be given effect to, by rectification under section 35 of 
order which was valid when it was made. 

The Income-tax Officer by 'his assessment order, made on gth October, 1952, for the assessment 
year J952-I953, assessed the respondent to income-tax. In that order tlie respondent was given credit 
for Rs. 50,603-15-0 as representing interest at 2 per cent, on tax paid in advance under section 
18-A of the Income-tax Act. On May, 1953, Amendment Act XXV of 1953 came into force, but it 
svas to be deemed to have come into force on ist April, 1952. By section 13 of the Amendment Act 
a Prov'iso svas added to section 18-A (5). The effect of the insertion of the Proviso was that an 
assessee was entitled to interest at 2 per cent, not on the whole of the advance amount of tax paid by 
him as before but only on the difference bctivcen the payment made and the amount at which 
the assessee was assessed to tax under regular assessment under section 23 of the Act. After the 
Amendment Act the Income-tax Officer in exercise of his power under section 35 of the Act 
rectified the “ mistake apparent from the record”. 

Held, by reason of the legal fiction about the retrospective operation of the Amendment Act, the 
subsequently inserted Proviso must be read as part of section 18-A (5) of the principal Act as from ist 
April, 1952 and the order sought to be rectified being inconsistent with the provisions of the said 
Proviso must be deemed to suffer from a mistake apparent from the record. Accordingly the Income- 
tax Officer was justified in the present case in exercising his power under section 35 and rectifying 
the said mistake. 

Appeal from the Judgment and Order, dated the 5th March, 1954, of the 
Bombay High Court in Appeal from its Original Jurisdiction Misc. Application 
No. 1 of 1954. 

//. fl. Sanj-al, Additional Solicitor-General {G. fif. Joslii and R. H. Dhcbar, 
Adv'ocatcs, with him), for Appellants. 

jV. A. PalUtivala, Advocate, (5. Jf. Andley, J. B. Dadachanji, P. L. Vohra and 
Rameshwar JVath of Messrs. Rajinder Jfarain & Co., Advocates, with him), for 
Respondent. 
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The Judgment of the Court was delivered by 

Gojendragadkar, J.— This is an appeal by the Income-tax Officer, Companies 
Circle I (i), Bombay and the Union of India and it raises a short question about the 
construction of section 35 of the Income-tax Act read with section i, sub-section (2) 
.and section 13 of the Indian Income-tax (Amendment) Act, 1953 (XXV of igss)* 
It arises in this way. The Income-tax Officer, by his assessment order made on 
October 9, 1952, for the assessment year 1952-53, assessed the respondent, the Bom- 
bay Dyeing and Manufacturing Co., Ltd., under the Act. In tlie said assessment 
order the respondent was given credit for Rs. 50,603-15-0 as representing interest at 
2 per cent, on tax paid in advance under section 1 8-A of the Act. This credit was 
given to the respondent in pursuance of the provisions contained in section 18-A, sub- 
section (5) of the Act as it then stood. On May 24, 1953, the amendment Act came 
ffito force. Section i, sub-section (2) of the Amendment Act provides that “subject 
to any special provision made in this behalf in the Amendment Act, it shall be deemed 
to have come into force on the first day of April, i 952 ”- Bysection 1 3 of the Amend" 
ment Act, a proviso was added to section 18-A (5) of the Act. The effect of the 
amendment made by the insertion of the said proviso to section 1 8-A (5) was that the 
assessee was entitled to get interest at 2 per cent, not on the whole of the advance 
amount of tax paid by him as before but only on the difference between the pay- 
ment made and the amount at which the assessee was assessed to tax under the 
regular assessment under section 23 of the Act. After the Amendment Act was pass- 
ed, the first appellant exercised his power under section 35 of the Act and purported 
to rectify the mistake apparent from the record in regard to the credit for Rs. 
50,603-15-0 allowed by him to the assessee. The first appellant held that the 
assessee was really entitled to a credit of only Rs. 21,157-6-0 by way of interest on 
tax paid in advance as a result of the retrospective operation of tlie amendment 
made in section 18-A (5) by the Amendment Act. In accordance with this order a 
notice of demand under section 29 of tlie Act was issued against the assessee for the 
siun of Rs. 29,446-9-0 on the ground that the assessee had been given credit for this 
excess amount tlirough mistake. Aggrieved by this notice of demand, the respon- 
dent filed a petition in the High Court of Bombay on January 4, 1954, under 
Article 226 of the Constitution praying for a writ against the appellants inter alia 
prohibiting them from enforcing the said rectified order and the said notice of demand. 
It appears that this petition was admitted by Tendolkar, J., on January 6, 1954, and 
a rule issued on it. Thereafter the said petition was referred to a Division Bench 
by the Hon’ble the Chief Justice for final disposal. Accordingly on March 5, 1954, 
the petition was heard by Chagla, C.J., and Tendolkar, J., and a writ was issued 
against tlie appellants. The High Court held that section 35 of the Act had no 
application to the facts of the case because the mistake apparent from the record 
contemplated by the said section is not a mistake which is tlie result of the amendment 
of the law even though the amending law may be retrospective in operation. In other 
words, in the opinion of the High Court, the mistake mentioned by section 35 had to 
be apparent on the face of the order and it can only be judged in the light of the law 
as it stood on the day when the order was passed. The appellants then applied 
for and obtained a certificate from the High Court on October 8, 1954 ; on their 
behalf it is urged that the High Court of Bombay has erred in law in taking the 
view tliat the appellant No. 1 was not entitled to rectify the mistake in question 
under section 35 of the Act. Thus the short question which arises before us in 
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tlie present appeal is whether an order which was proper and valid when it was 
made can be said to disclose a mistake apparent from the record if tlie said order 
would be erroneous in vie\v of a subsequent amendment made by the Amendment 
Act \vhen the Amendment Act is intended to operate retrospectively ? 

It is unnecessary to refer to the provisions of section 18-A (5) as well as the 
provision of the proviso which was subsequently added by section 13 of tire Amend- 
ment Act. It is common ground that, in the absence of the subsequently inserted 
proviso, the assessee would be entitled to obtain a credit for Rs. 50,603-15-0. It is 
also common ground that, if the subsequently inserted proviso covered tire assessee’s 
case, he would be entitled to a credit only of Rs. 21,156-g-o. It is thus obvious 
that the order giving tire relevant credit to the assessee was valid when it rvas made 
and that it would be erroneous under the subsequent amendment. Under these 
circumstances, was the first appellant justified in e.xercising his power of rectifica- 
tion under section 35 of the Act ? 

In deciding this question it would be necessary to determine the true legal 
effect of the retrospective operation of the Amendment Act. Section i, sub-section 
(2) of the Amendment Act expressly provides that subject to the special provisions 
made in the said Act it shall be deemed to have come into force on the first day 
of April, 1952. The result of tlris provision is that the amendment made in the 
Act by section 1 3 of the Amendment Act must, by legal fiction, be deemed to have 
been included in the principal Act as from the first of April, 1 952, and this inevi- 
tably means that, at the time when the Income-tax Officer passed his original order 
on October 9, 1952, allo^ving to the respondent credit for Rs. 50,603-15-0, 
the proviso added by section 13 of Jhe Amendment Act must be deemed to have 
been inserted in the Act. As observed by Lord Asquith of Bishopstone in 
End Dwellings Co., Ltd. v. Finsbury Borough CounciD: 

“ if you are bidden to treat an imaginarj’ state of affairs as ical, you must surely, unless pro- 
hibited from doing so, also imagine as real die consequences and incidents ivhich, if the putative state 
of affairs had in fact axisted, must inevitably have flowed from or accompanied it. One ofdiosc in this 
case is emancipation from the 1939 Icicl of rents. The statute sa)'s that >ou must imagine a certain 
state of affairs ; it does not say that h.aving done so, you must cause or permit vour imagination to 
boggle rvhen it comes to the inevitable corollaries of that state of affairs.” 

Thus, there can be no doubt tliat tlie effect of the retrospective operation of the 
Amendment Act is that the proviso inserted by the said section in section 18-A (5) 
of the Act would, for all legal purposes, have to be deemed to have been included 
in the Act as from April i, 1952. 

But it is urged for the respondent that the retrospective operation of the rele- 
vant provision is not intended to affect completed assessments. It is conceded 
that, if any assassment proceedings in respect of the asscsscc’.s income for a period 
subsequent to the first of April, 1952, were pending at the time when the Amend- 
ment Act was passed, the proviso inserted by section 13 would govern the decision 
in such assessment proceedings ; but where an assessment proceeding has been 
completed and an assessment order lias been p.asscd by the Income-tax Officer 
against the assessee, such a completed assessment would not be afrcctcd and cannot 
be reopened under section 35 by virtue of tlic retrospective operation of the Amend- 
ment Act. In support of this contention, reliance is pl.accd on the obscrv'aiions 
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of the Privy Council in Delhi Cloth & General Mills Co., Ltd. v. Income-tax Commis- 
sioner, Delhi^. Lord Blanesburg who delivered the judgment of the Board 
referred to the Board’s earlier decision in the Colonial Sugar Refining Company v- 
• Irving^, where it was in effect laid down that, while provisions of a statute dealing 
merely with matters of procedure may properly, unless that construction be textually 
inadmissible, have retrospective effect attributed to them, provisions which touch 
a right in existence at the passing of the statute are not to be applied retrospectively 
in the absence of express enactment or necessary intendment. The learned Judge 
then added that 

“Their Lordships have no doubt that the provisions which, if applied retrospectively, would 
deprive of their existing finality orders which, when that statute came into force, were final, are 
provisions which touch existing rights”. 

The argument for the respondent is that the assessee has obtained a right under the 
' order -passed by the Income-tax Officer to claim credit for the specified amount 
•under section 18 -A (5) and the said right cannot be taken away by the retros- 
pective operation of section 13 of the Amendment Act. The same argument is 
put in another form by contending that the finality of the order passed by the In- 
come-tax Officer cannot be impaired by the retrospective operation of the relevant 
provision. In our opinion, this argument does not really help the respondent’s 
case because the order passed by the Income-tax Officer under section 18-A (5) 
cannot be said to be final in the literal sense of the word. This order was and 
continued to be liable to be modified under section 35 of the Act. What the Income- 
tax Officer has purported to do in the present case is not to revise his order in the 
light of the retrospective amendment made by section 13 of the Amendment Act 
alone, but to exercise his power under section 35 of the Act; and so the question 
which falls to be considered in the present appeal centres round the construction 
of the expression “ mistake apparent from the record ” used in section 35. That 
is why we think the principle of the finality of the orders or the sanctity of the 
. existing rights cannot be effectively invoked by the respondent in the present case. 

The respondent then urged that the Amendment Act should not be given 
greater retrospective operation than its language and its general scheme render 
necessary. This contention is based on the provisions of section 3, sub-section (2), 
section 7, sub-section (2) and section 30, sub-section (2) of the Amendment Act. 
Where the Amendment Act intended that its provisions should affect even concluded 
orders of assessment it is expressly so provided. Since section 1 3 does not specifically 
authorise the reopening of concluded assessments it should be held that its retros- 
pective operation is not intended to cover such concluded assessments. That in 
brief is the argument. We are, however, not satisfied that this argument is well- 
founded. Let us examine the three provisions of the Amendment Act on which 
the argument rests. Section 3, sub-section (i) of the Amendment Act makes several 
additions and modifications in section 4 of the principal Act. Section 3, sub-section 
(2) then provides that the amendments made by sub-clause (3) of clause {b) of sub- 
section (i) shall be deemed to be operative in relation to all assessments for any 
year whether such assessment have or have not been concluded before the commence- 
ment of the Amendment Act of 1953. It would be noticed that the main object 
of this sub-section is to extend the retrospective operation of the relevant provi- 

— ^ ^ 
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sions of the Amendment Act beyond the first of April, 1952, mentioned by section i, 
sub-section (2) of the Amendment Act. Since it was intended to provide for such 
further retrospective operation of the relevant provision the Legislature tltought it 
advisable to clarify the position by saying that the said extended retrospective ope- 
ration would cover all assessments whetlier they had been completed or not before 
the commencement of the Amendment Act. Section 7, sub-section (i) adds two 
provisos to section g of the principal Act by clauses (a) and ( 6 ). Sub-section (2) 
of section 7 then lays down that the amendments made in clause (a) ofsub-section (i) 
shall be deemed to be operative for any assessment for the year ending the 31st day 
of March, 1952, whether made before or after the commencement of this Act and, 
where any such assessment has been made before such commencement, tire Income- 
tax Officer concerned shall revise it whenever necessary to give effect to this amend- 
ment. The position under section 30, sub-section (2) of the Amendment Act is 
substantially similar. By sub-section (i) of this section certain additions and amend- 
ments are made in the Schedule to the principal Act by clauses (a), (b) (c) and (d) • 
Sub-section (2) then provides for the retrospective operation of tire amendment made 
by sub-section (i) in temrs similar to those used in section 7, sub-section (2). It is 
clear that the provisions in sections 7 and 30 are intended for the benefit ofthe assessee® 
and so the Legislature may have thought it necessary to corrfer on tire Income-tax 
Officer specific and e.xpress power to revise his orders in respect of the relevant assess- 
ment wherever necessary to give effect to the amendments in question. The effect 
of this provision is tp make it obligatory on the Income-tax Ofircer to revise his 
original orders in the light of the amendments and also to confer on the assessee 
right to claim such revision. It may be conceded that in respect of the otlrer ret- 
rospective provisions of the Amendment Act such a power to revise the earlier order 
cannot be claimed or exercised by the Income-tax Officer. In other words, a 
distinction can be drawn between these two provisions of the Amendment Act 
and the rest in respect of the power which the Incomc-ta.x Officer can purport to 
exercise to give effect to the amendments made by the Amendment Act. Whereas 
in respect of the amendments made by section 7 and section 30 of the Amendment 
Act, the Income-tax Officer can and must revise his cai-lier orders covered by sec- 
tion 7, sub-section (2) and section 30, sub-section (2), such a power of revision has 
not been conferred on him in the matter of giving effect to the other amendments 
made in the Amendment Act. Even so, we do not think it ^vould be legitimate or 
Reasonable to liold that the provisions of section 7 (2) and section 30 (2) lead to tlic 
inference that the retrospective operation of the other provisions of the Amendment 
Act is not intended to affect concluded assessments in any manner -whatever. In 
this connection, it ^^•ould be pertinent to remember that the power to revise wliich 
has been conferred on the Income-tax Officer by section 7 (2) and section 30 (2) 
of the Amendment Act is distinct and independent of the power to rectify mistakes 
which the Income-tax Officer can exercise under section 35 of the Act. 

It is in the light of this position that the c.xtcnt of the Income-tax Officer’s 
power under section 35 to rectify mistakes apparent from the record must be deter- 
mined; and in doing so, the scope and effect of the c.xprcssion “mistake .apparent 
from the record” has to be ascertained. At tire time when the Income-tax Officer 
applied his mind to the question of rectifying the alleged mistake, there can be no 
doubt that lie had to read the principal Act as containing the inserted proviso as 
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from April i , 1 952 . If that be the true position then the order which he made giving 
credit to the respondent for Rs. 50,603-15-0 is plainly and obviously inconsistent 
with a specific and clear provision of the statute and that must inevitably be treated 
as a mistake of law apparent from the record. If a mistake of fact apparent from the 
record of the assessment order can be rectified under section 35, we see no reason why 
a mistake of law which is glaring and obvious cannot be similarly rectified. Prma 
facie it may appear somewhat strange that an order which was good and valid when 
it was made should be treated as patently invalid and wrong by virtue of the retros- 
pective operation of the Amendment Act. But such a result is necessarily involved 
in the legal fiction about the retrospective operation of the Amendment Act. If, as 
a result of the said fiction we must read the subsequently inserted proviso as forming 
part of section 18-A (5) of the priiicipal Act as from April i, 1952, the conclusion is 
inescapable that the order in question is inconsistent with the provisions of the said 
proviso and must be deemed to suffer from a mistake apparent from the record. 
That is why we think that the Income-tax Officer was justified in the present case in 
exercising his power under section 35 and rectifying the said mistake. Incidentally 
we may mention that in Moka Venkatappaiah v. Additional Income-tax Officer, Bapatla^, 
the High Court of Andlira has taken the same view. 

In this connection it would be useful to refer to the decision of the Privy Council 
inXh.^ Commissioner of Income-tax^ Bombay Presidency and Aden v. Khemchand Ramdas^. 
In Khemchand’ s case"^, the assessees were registered as a firm and they were assessed 
under section 23 (4) on an income of Rs. 1,25,000 at the maximum rate. Being a 
registered firm no super-tax was levied. A notice of demand was also made before 
March, 1927. On February 13, 1928, the Commissioner in exercise of his powers 
under section 33, cancelled the order registering the assessee as a firm and directed 
the Income-tax Officer to take necessary action. The Income-tax Officer accordingly 
assessed the firm to super-tax on May 4, 1929. The Privy Council held that the 
assessment made on January 17, 1927, was final both in respect of the income-tax 
and super-tax. The fresh action taken by the Income-tax Officer on May 4, 1929, 
was out of time though it had been taken in pursuance of the directions of the Com- 
missioner and that the order of May 4, 1929, was one which the Income-tax Officer 
had no power to make. One of the points raised before the Privy Council was whe- 
ther, under the relevant circumstances the Income-tax Officer had power to make the 
impugned order in view of the provisions of sections 34 and 35 of the Act. The Privy 
Council dealt with this question on the footing that the Commissioner’s order cancell- 
ing the registration had been properly made. On this basis their Lordships thought 
that it was unnecessary to consider whether the case would attract the provisions of 
section 34 

“inasmuch as in their Lordships’ opinion the case clearly would have fallen within the provi- 
sions of section 35 had the Income-tax Officer exercised his powers under the section within one 
year from the date on which the earlier demand was served upon the respondents.” 

The judgment shows that their Lordships took the view that “looking at the 
record of tire assessments made upon the respondents as it stood after the cancel- 
lation of the respondents’ registration and the order effecting the cancellation 
would have formed part of the record — it would be apparent that a mistake had 

1 - (1957) 32 I-T.R. 273 ; (1938) 2 M.L J. 2. (1958) 6 I.T.R. 414 : L.R. 65 I.A. 236. 
ii5(P.C.). 
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been made in stating that no super-tax was leviable. This decision clearly 
shows that the subsequent cancellation of the assessees’ registration was held by 
their Lordships ofthe Privy Council to form part of the record retrospectively in tlie 
light of the said subsequent event, and the order was deemed to suffer from a mis- 
take apparent from the record so as to jiLStify the exercise of the rectification powers 
under section 35 of the Act. It is because their Lordships thought that section 33 
would have been clearly applicable that they did not decide the question as to whether 
section 34 could also have been invoked. This decision lends considereble support 
to the view which we are disposed to take about the true meaning and scope of the 
expfession “the mistake apparent from the record ” occurring in section 35. 

We must accordingly hold that the. High Court of Bombay was in error in 
coming to the conclusion that the notice issued by the Income-tax Officer calling 
upon the respondent to pay the sum of Rs. 29,446-9-0 was not warranted by law. 
The result is the order passed by the High Court issuing a writ against the appellant 
is set aside and the appeal is allowed with costs throughout. 

Appeal allowed. 


SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — ^B. P. Sinha, S. J. Imam and J. L. Kapur, JJ. 

Dr. K. A. Dhairyawan and others . . Appellants* 

V. 

J. R. Thakur and others . . Respondents. 

TransferofPioperty Act {IV of section loZ — Lease of land /oral years — Covenant that after that 
period the buddings should become lessors’ properly — Lessors' clam to declaration of right to collect rents of 
buildings from the tenants — Bombay Rents, Hotel and Lodging House Rates Control Act {LVII of 1947) — 
Applicability — If bar to claim of lessors to declaration. 

Normally, under section 108 of the Transfer of Property Act, before the expiry ofthe lease, a 
lessee can remove all structures and buildings erected by him on the demised land. All tliat tvas 
necessary for him to do was to give back the land to the lessor, on the termination of the lease, in the 
same condition as he found it. Where a lessee of land for 21 years agrees to build houses and at 
termination of the lease to surrender the demised piemises with buildings and fixtures to tlie lessor 
without any compensation for the same, the ownership of the building was not with the lessors but 
with tlie lessees. The contract to surrender the buildings to the lessors on termination of the lease did 
not transfer the ownership in the buildings to the lessors while the lease subsisted. 

All that the Bombay Rents, Hotel and Lodging House Rates Control Act does is to give to the per- 
son who continues to remain in possession of the land, although the period of tlie lease had come to an 
end, the status of a statutory tenant. That is to say, although the lease had come to an end but the 
lessee continued to remain in possession without the consent of the lessor, he would nonetheless be 
a tenant of the land and could not be evicted save as provided by the Act. There is therefore no 
impediment to the lessors getting a declaration of their right to collect the rents and profits from 
the building since the expiration of tlie lease. 

Appeal from the Judgment and Decree, dated the 29th August, 1952, of the 
Bombay High Court in Appeal No. 79 of 1952, arising out of the Judgment and 
Decree, dated the 2761 June, 1952, of the said High Court exercising its Ordinary 
Original Civil Jurisdiction in Suit No. 2325 of 1948. 
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A. V. ViswanatKa Sastri, Senior Advocate, [Naunit Lai, Advocate, with him), 
for Appellants. 

L. K. Jha, Senior Advocate, {Rameshwar Nath, S. N. Andley and P. L. Vohra, 
Advocates, of Messrs. Rajinder Narain & Co., with him), for Respondents. 

The Judgment of the Court was delivered by 

Imam, J. — The appellants, as trustees, of tlieMankeshwar Temple Trust had filed 
Suit No. 2325 of 1948 in the High Court of Bombay in its Ordinary Original Civil 
Jm-isdiction, for a declaration that they were entitled to the building in suit and were 
entitled to claim possession of the same and to recover the rents and profits thereof. 
The appellants further prayed that the defendants may be ordered and decreed to 
obtain a letter of attornment from the tenants of the said property attorning to the 
■appellants, that the first defendant may be ordered to render accounts of the rents 
recieved by him from the tenants of the said property from May 23, 1948, and that 
pending the hearing of the suit a Receiver may be appointed of the property in suit. 
The appellants had obtained leave of the High Court under Order 2, rule 2 of tire 
Civil Procedure Code, reserving to them liberty to file a separate suit with respect to 
the land on which the building was situated. The learned Judge who heard tire suit 
decreed it in part in favour of the appellants. He also passed an order of injunction 
restraining the defendants i, 2 and 5, their agents and servants, from interfering 
with the exercise of the right of the appellants in obtaining possession of the building 
or otherwise effectuating their possession consistently with the provisions of law. 
He further directed the first defendant to account for the rents recovered by him 
from and after May 23, 1948, till the date of the decree. He refused to grant the 
prayer that the defendants be directed to obtain letters of attornment from the 
tenants of the building in favour of the appellants. Against this decision the 
defendants appealed and a Division Bench of the High Court allowed the appeal, 
reversed the decision of the trial Judge and dismissed this suit with costs. 

On May 23, 1927, Krishnarao Ganpatrao and Shamrao Ganpatrao, as trustees 
of the Mankeshwar Temple, executed a registered lease, Exhibit-A, in favour of 
Moreshwar Kashinath and Radhabai, wife of Ramkrislma Bhai Thakore, whereby 
they demised a parcel of land specified in the Schedule to the document. The lease 
was for twenty-one years. The area of land was about 213.66 square yards and 
the rent reserved was Rs. 50 per month. Under tire terms of the lease the lessee had 
to construct within six months from the date of the lease a double -storeyed building 
consisting of shops on the ground floor and residential rooms on the upper floor. 
The cost of construction was to be not less than Rs. 10,000. The construction had 
to be to the satisfaction of the lessors’ engineers. There were certain restrictive 
covenants in the lease. ^The building had to be insured for at least Rs. 12,000, in the 
joint names of the lessors and the lessees with an insurance firm approved by the 
lessors. If the building was damaged or destroyed it had to be repaired or restored 
by the use of the insurance money received from the insurance company. On the 
termination of the lease either at the end of twenty-one years or earlier, the lessees 
were to surrender and -yield up the demised premises including the building with 
the fixtures and appurtenances to the lessom without any compensation for the 
same. On May 14, 1948, shortly before the lease was to expire, tire appellants 
who were then the trustees of the temple gave notice to the respondents to deliver 
possession of the demised premises and the building on the expiry of the lease, that 
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is to say, on May 22, 1948. On May 19, 1948, the respondents replied that they 
were entitled to the benefits of the provisions of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1 947, hereinafter referred to as the Act, and 
that the appellants were not to interfere with their possession. All that they could 
get was the rent under the lease from the respondents. On July 23, 1948, the 
appellants gave the respondents notice to quit the building only as in their 
opinion the Act did not apply to it. On July 27, 1948, the respondents, replied 
asserting that the Act did apply to it. The appellants, accordingly, filed the 
present suit in the High Court on September i; 1948. 

Tire period of the lease under Exhibit A having expired and the respondent 
having been given notice to quit, they were bound to vacate the demised premises 
unless they were protected by the provisions of the Act. Land used for non-agricul. 
tural purposes is “premises”, under the Act. Although the period of the lease had 
expired the respondents continued to remain in possession without the assent of the 
lessors. Under the Act they would, therefore, be tenants of the land within the mean- 
ing of that expression as defined in the Act. There can be no question that so far as 
the land demised by the lease is concerhed the respondents could not be evicted so 
long as they complied with the provisions of the Act and the lessors, as landlords, were 
unable to resort to any of the provisions of section 13 of the Act to evict the respond- 
dents from the land. Indeed, the appellants did not claim in the plaint that they 
were entitled to evict the respondents from the demised land. The plaint, as 
drafted, confined the reliefs claimed by the appellants only to the building construc- 
ted on the land. 

The substantial question in issue in this appeal is whether on a proper cons- 
truction of the lease. Exhibit A, it can be held that not only the land but also the 
building to be constructed on it had been demised under it. Other questions had 
also been raised in the course of the arguments. It was argued on behalf of the res- 
pondents that the appellants could not get possession of the building until the lease 
had been determined. The lease could not be determined as under the law they could 
not be compelled to give up possession of the land demised under the lease as they 
were tenants of the land within the meaning of tlie Act. A further submission made 
was that even if the lease did not purport to demise tire building which was to be con- 
structed on the land demised under that document, the appellants were not entitled 
to get a declaration to the effect that they were entitled to the rents and profits from 
the building which had been let out to several persons by tire respondents and the 
respondents could not be restrained from interfering with tire collection of the rents 
and profits from the building by the appellants so long as the respondents were in 
possession of the land demised. It was also urged that the suit must at any rate 
fail on the ground that defendant No. 4 having died before the irrstitution of the 
suit and her name being struck off from the category of defendants and her legal heirs - 
and representatives not having been brought on to the record the suit was bad on 
account of non-joinder of necessary parties. 

A perusal of the Schedule to the lease shows that what was demised thereunder 
was a parcel of land of an area of about 213 square yards with new survey No. 
1/2600 cadastral survey No. 96. The Schedule leaves no room for doubt as to what 
was demised. Under the terms of the lease the rent payable for tliis land was 
Rs. 50 per montli. The terms of the lease show that the land was demised for tlie 
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purpose of constructing a buUding thereon by the lessees. Clause i of the lease may 
be quoted as the respondents have strongly relied upon this clause in support of their 
contention that what was demised under the lease was not only the land but also 
the building to be erected thereon. This clause rvms as follows : 

“ In consideration of the expense to be incurred by the lessees In and about the erection and 
completion of the building hereinafter mentioned and the rents hereinafter reserr ed and the lessee's 
covenants hereinafter contained the lessors do hereby demise uxto the lessees all that piece or 
parcel of land situated at Supari Baug Road, more particularly described in the Schedule hereto and 
delineated in the plan thereof hereto annexed and marked “A” and therein bounded by a red 
line TO HOLD the premises unto the lessees for the term of 21 (trrenty-one) years to be com- 
puted from the date ofthese presents -j-ielding and paying therefor on theiothday of each and evety 
Calendar month the first of such payments to be made on loth of June next, upon the terms and 
subject to the covenants and conditions hereafter contained : — ” 

Another clause upon which reliance had been placed was clause 6 ■which provides for 
the building to be erected to be insured in the joint names of the lessors and the les- 
sees tvith an insurance company approved by the lessors. It was pointed out that 
the building was to be handed over to the lessors at the end of the lease tvithout 
compensation to the lessees. 

IVe have examined the various clauses of the lease and find that in none of them 
has it been positively stated that the building to be erected on the demised land would 
be in the otraership of the lessors and that the building would be deemed to have been 
leased to the lessees along tsfith the demised land. Under the latv there ^\•as no 
impediment in the tvay of the parties to have had a clause, in a positive form, to that 
effect. In the absence of such a clause the various clauses of the lease, as they exist, 
will have to be construed in order to ascertain whether on a proper construction 
thereof it can be said that there had also been a demise of the building. The Sche- 
dule to the lease, as already stated, specifically mentioned tliat the land had been de- 
mised and there is no mention therein that the building tvhen constructed thereon 
would also form part of the demised property. In 1927 when the lease was executed 
the Actwas not in existence and it may reasonably be said that none of the parties 
had ever in comtemplation that the Act or anj-thing akin thereto would become law 
in the future affecting the rights of the parties xmder the lease. The various clauses of 
the lease are consistent ■\%-ith the o’lvnership in the building being with the lessees in 
which the lessors had no right while the lease subsisted. In the case of Karajan Das 
Kettiyx. JatindraKalh Roy Chowdhuiy\ the Privy Council approved the obser\-ations 
of Sir Barnes Peacock in the case of Thakoor Chunder Poramanick v. Ramdhone Bhutia- 
chatjee^ to the foUotving effect : 

“ IVe ha\'e not been able to find in the latvs or customs of this countiy- any traces of the 
existence of an absolute rule of law that whatever is affixed or built on the soil becomes a part of 

it, and is subjected to the same rights of property as the soil itself.” 

In the case of Vallabhdas Karanji v. Development Officer, Bandra^, the Privy Council 
once again referred to Sir Barnes Peacock’s obser\’ation as stated above. The 
Privy Council also quoted the following observ^ation of Couch, C.J., in the case of 
Karajan v. Pholagir^i 

“ IVe cannot, hotrerer, apply to cases arising in India the doctrine of the English 

law as to buildings, riz., that they tiiould belong to the o-svner of the land. The only doctrine 


1. (1926) 53 hf.L.J. 158 : LJl. 54 lA. ai8. 

2. 6 Suth. W.R. 228. 


3 - (1929) 57 hl-h-J. 139 : LJR.. 36 LA. 259. 
4. 6 Bom. 1 LC.’(-Aaj.) 80. 
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which we can apply is the doctrine established in India that the party so building on another’s 
and should be allowed to remove the materials.” 

Normally, under section 108 of the Transfer of Property Act, before the expiry 
of the lease, a lessee can remove all structures and buildings erected by him on the 
demised land. All that vv^as necessary for him to do was to give back the land to the 
lessor, on the termination of the lease, in the same condition as he found it. The 
ownership, therefore, of the building in this case Was not with the lessors but was with 
the lessees. Under section 108 of the Transfer of Property Act there was notlring 
to prevent the lessees contracting to hand over any building or structure erected on the 
land by them to the lessors without receiving any compensation. In other words, 
although under section 108 the lessees had the right to remove the building, by the 
contract they had agreed to hand over the same to the lessors without the right to 
receive compensation at the end of the lease, the matter being entirely one of con- 
tract between the parties. Such a contract, however, did not transfer the ownership 
in the building to the lessors while the lease subsisted. 

The various clauses of the lease iu the present case make a clear distinction bet- 
ween the demised premises and the building by using the words “demised premises 
including the building to be erected thereon.” It was, however, urged on behalf 
of the respondents that clause i of the lease indicated that what was demised by the 
lease was not only the land but also the building to be constructed thereon, because 
the opening words of clause i make it clear that in consideration of the expenses to 
be incurred by the lessees in erection and completion of the building and the rent 
reserved the lessors demised to the lessees the land mentioned in the Schedule. The 
important words in this clause were “to hold the premises” and not to hold the demis- 
ed premises. The word “premises” covered both the land and the building to be 
erected thereon. The intention of the parties was that the premises would be held 
at a moderate rent of Rs. 50 per month as tlie lessees were going to incur the expenses 
of erecting the building, maintaining it in proper repair and paying all taxes in 
connection therewith. In the course of 21 years the lessees would have not only re- 
ceived back the money invested by them in the erection of the building but would 
have also enjoyed a large margin of profit. . Under clause 5, at the end of the lease, 
the premises held by the lessees, wotdd be handed over to the lessors that is to say, the 
land and the building erected on it without the lessors paying any compensation for 
the building. Under clause 6 the building was to be insured in the joint names of the 
lessors and the lessees. In clause 9 of tlie lease the expression “the said demised pre- 
mises” appears and this clause guaranteed to the lessees enjoyment of peaceful posses- 
sion of the premises. This clause came after all tlie clauses referring to the building 
to be erected on the land. If clauses i, 5, 6 and g were read together and properly 
construed, it would appear that the intention of the parties was tliat not only the 
land demised but also the building which was to be eonstructed on it was the subject 
of the lease, as that was the only purpose for which the land was given on lease. These 
clauses do not necessarily lead to the conclusiop suggested. If the ownersliip in 
the building was intended to be with the lessors, there was no occasion for providing 
that the lessees would get no compensation when the building was handed over. 
This provision rather suggests that the ownership in the building was witii the 
lessees. On behalf of the respondents much reliance was placed on the decision of 
this Court in the case oTBhatia Co operative Housing Society Ltd. v. D. C. Patel^. Many 
1. (1952) S.C.J. 642 : {1953) S.G.R. 185. : ^ 
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of the' terms of the lease in tbe'case citedwer^ similar tb the terms to be found in the 
lease in the present case. There was, however, clause 1 8 of the lease in tire case refer- 
red to, which expressly stated'that immediately after the completion, of the building 
within tire time specified 'ih. clause 7 j'the lessors of the land would grant to the lessees 
a lease of the land with the building thereon for a term of ggg years from the date of 
the auction ;at a yearly rent calculated in- accordance with the accepted bid for the 
plot. There could be;no, question,,. as a matter of interpretation, in the , case cited, 
jthat, a, lease, would be granted, not only of the land but also of, the building, on it for a 
term of ggg years from the date of the auction. ,;There is no such clause in the lease 
iirr,the present case.. .‘The decisipn upon, which reliance had been placed does not 
support, the, case of the respondents, because in the .present case none of the clauses 
of the lease evpn, rernotely, suggest that on .the completion of the briilding on the 
land' denrised the .lease in favour , of the lessees would be both of the land and the 
buil4ing, erected thereon. 

- - . On behalf of the appellants, 'on the other hand, it was submitted that what, was 
demised was' actually the land' and the expression “to hold tlfo premises” in clause 
1 meant nothing inore than to hbld the demised premises. The ownership in the 
building to be constructed did not pass on to the lessors under the lease. During the 
subsistence of the lease the ownership' of the building remained with the lessees. 
The lessees contracted to hand- over the building without compensation at the end 
of the leeise and' in- consideration for this the lessees were being demised the land at 'a 
•small rental of Rs. 50’ per month. We have examined the various clauses of the lease 
.and are satisfied that not one of them, if properly construed, indicates that there 
was :any .contract between the parties to the effect that the building to be erected on 
the- land would be in the ownership of the lessors and that the same would be 
deemed to have been demised to the lessees afong with the land . 


It was next urged that even if there had been no demise of the building to 
b^' erected on the land possession of it could not be given to the appellants until the 
lease had been determined, which in law, could not be determined so long as the 
respondents could not be evicted from the demised land of which they were tenants 
within the meaning of the Act. This Contention is without force as the provisiohs of 
the Act do not provide for the continuation of lease beyond the specified period 
stated therein. All that the Act does is to give to the person who continues to 
remain in possession of the land, although the period of the lease had come to an end 
the status of a statutory tenant. That is' to say, although the lease had come- to an 
end but the lessee continued to remain in possession without the consent ’of the 
lessor, he would nonetheless be a tenant of the land and could not be evicted save as 
provided by the Act. ' • • , , ■ 

It' Was then submitted that the appellants could hot get the declaration to the 
effect that they were entitled' to the rents and profits from the building Which had 
been let out to' several persons' by the respondents because they could not 'realise the 


same without entering upon- the -land on which the building had been constriicted. 
The appellants could not enter upon the land for the purpose of collecting' the rents 
without the consent of the respondents as the latter were the tenants of the land. 
They could only enter upon the land as provided for by the Act. The declaration 
which the \appellanls seekj however, does not ask for a declaration tliat they are 
entitled to enter upon the land.' ' All that it seeks is that they are entitled to the 
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rents and profits of the building which had been let out to several persons by the 
respondents. The appellants merely seek a declaration of their right to collect the 
rents and profits from the building. As to how they collect the same was their con- 
cern. There seems, therefore, to be no valid objection in law to granting the relief 
sought by the appellants. > 

The original lessees were Moreshwar Kashinath and Radhabai, wife 'of'Rama- 
krishna Bhai Thakore. Apparently, these persons were dead and the suit was 
filed against defendants i to 3 as heirs and legal -representatives of Radhabai and 
defendants 4 and 5 as heirs and legal representatives of Moreshwar Kashinath 
Thakore. After the suit was filed it was discovered that defendant No. 4 could 
not be served with a copy of the plaint as she had died before the institution of the 
suit. Her name was accordingly struck off as a defendant in the suit. It was con- 
ceded on behalf of the defendants at the trial that the suit filed agairist the defen- 
dants on a cause of action could not be dismissed merely because of the non-joinder 
of the legal representatives of defendant No. 4 who was already dead at the insti - 
tution of the suit. In appeal, the learned Judges were of the opinion that it was 
not necessary to decide this question because,' in their opinion, the suit was bound 
to fail on other grounds. Whatever other consequences may arise on account of 
the failure of the appellants to implead the , heirs and legal representatives of 
defendant No. 4, it was conceded on behalf of the respondents at 'the trial that 
the suit could not be dismissed merely because of this. It would have been better 
if the heirs and legal representatives of defendant No. 4 had beeri brought on to 
the record as defendants. It seems to us, however, that the suit cannot be dismissed 
merely on this ground because the nature of the declaration which the appellants 
sought could be granted even in the absence of the heirs and representatives of 
defendant No. 4 being on the record. Though' the plaintiffs impleaded' 5 persons 
as defendants in the suit, the plaintiffs claimed a decree against the first defendant 
only in respect of the rents received by him from the tenants in the building in ques- 
tion. There is no claim against the other defendants for accounts, in respect of the 
usufruct of the property. The correspondence (disclosed in the suit, whicli passed 
between the plaintiffs and the first defendant, showed that it was only, he who was 
in effective control of the building. The suit was contested only by the first three 
defendants who appear to be brothers and who claim to have continued, in possession 
of the building after the crucial date, Le.-, May 22, 1948. It is they who claimed the 
protection under the Act. Defendants 4 and 5, who were purported to be sued as 
representatives of one of the joint lessees, do not appear to have taken any interest 
in the building. After the suit, defendant No. 5 has remained ex parte throughout. 
After the decree of the trial Court it is only the first three defendants who preferred 
an appeal to the High Court. From all these considerations, it appears that the 
fourth defendant or her heirs or legal representatives Wjere not necessary parties 
to the suit. The Court could, therefore, proceed with the suit in their absence. 

The appeal, accordingly, is allowed with costs throughout ;and the> decision 
of the High Court in appeal is set aside. ' The appellants are entitled to a declara- 
tion that the building constructed on the land demised under the lease, Exhibit A 
belongs to the Mankeshwar Temple Trust and the said trust is entitled to. recover 
all the rents and profits fiom the same and the respondents have no riglit, title and 
interest therein since the expiration of the said ilease. The firsti respondent is 
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■directed to render ah account of the rents received by him from the tenants of tfe 
■building from- 23rd May, 1948 and to pay to the appellants the amount found due, 
aftef accounting, with interest at 6 per cent, per annum from 2'3rd May, 1948, until 
payment. There will be an order of injunction restraining' respondents, their 
/ agents and servants from interfering with the collection of rents and profits by the 
appeUants. from the ,tenants of, the aforesaid building. 

, . ' . ■ ' ; ' ''■.!'■ ‘ Appeal allowed. 

■ SUPREME COURT', OF INDIA. 

[Civil Appellate Jurisdiction.] , 

Present :—S. R., Chief Justice, N.; H. Bhagwati, ,S. K. Das, and 

K. SuBBA Rag, JJ. ,,, ■ . ‘j 

-Raghunath Das . ■ • • Appellant* ' 

Gokul Chand and anotlier - . Respondents,. • 

Limilatio'n Act (IX'o/'igoS)’, Ariicles 120 and 4.Q — Scope — Suit by coparcener or tenant in common for 
partition and detiveiy of his Share of rtioveables — Limitation — Section 14, Limitation Act — Applicability. 

On 2ist June, 1936, arbitrator made an award signed by the parties (nvo brothers) in token of 
their acceptance thereof, j T^he award was registered on 28th July, 1936. By tlte award the arbitrator 
divided the .immoveable properties and shops. As regards G. P. Notes tlip arbitrator directed 
and awarded that out of the G.P. Notes of the value of Rs. 26,500 which stood in the name of G, 
G.P. Notes of the value ofRs 13,300 should’ be entered in to the names of Gandhis mother and the 
remaining Notes of the value of ‘Rs. 13,200 should be 'endorsed in the name of R the br'otlier of G 
and ;the mother who was entitled to the interest on the G.P. Notes for her life-time. . >, 

; dngist August, 1936, G applied to the District Court for filing the award and the Court 
passed a decree on compromise modifying certain terms of the award. But application for execution 
of that decree was ultimately on 15th March, 1945, dismissed on Letters Patent Appeal on the 
ground that; the Ejistrict Court had no jurisdiction to pass the decree. 

On 5th June, 1946, R filed a suit in Subordinate Judge’s Court claiming transfer of p. P. 
Notes of Value of Rs. 13,200 out of the G.P. Notes of value of Rs. 26,500. 

Held : The suit is not one for specific moveable property wrongfully taken such as is contemplated 
in Article'49 of the Limitation Act but is governed by Article izo. The substance of the plamtiff’s 
claim is for separating his share out of the estate and for allotment and delivery-to him of hissbare.so 
separated., Such a suit is nothing but a suit for partition or division of the moveable properties held 
jointly or as tenants in common by the parties and there being no specific Article applicable to such a 
suit' it must be governed By Article 1 20. The plaintiff is entitled in computing limitation to exclude 
the period -November'! 5, 1939 to 15th March, 1945, spent in the execution proceedings as section 
J4.of, the .Limitation Act applies to the case. 

-u;. Appeal from the Judgment and Decree, dated the a2nd April,' '1952,- of- the 
Punjab High' Court in Civil Regular First Appeal No. i/E of 1947 arising’ but of 
the-Judgment and ‘^Decree, dated the ist July; 1947, of the Court of Sub-Jiidge, 
Ambala, in Suit' No. 239 of 1946. ' ’’ ■ -j . f 

, ,Tarachand Brijjrtiohan Z.a/, 'Advocate, for Appellant. ■ 1 

'■ Hardayal Hardy, Advoca^te, for Respondent No. i.' i ■ - 

■ - The Judgment of the Court was delivered by ' ' ' < ■ ■ 

■ ' Dflj, G.J . — ^This is a plaintiff’s appeal against the judgment and decree passed 
on April 22, 1952, by a Division Bench of the Punjab High Court’ reversing the 
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decree passed on July i, 1947, by the First Glass Subordinate Judge, Ainbala, in 
favour of the plaintiff and dismissing the plaintiff’s suit No. 239 of .1946. The appeal 
has, been preferred on the strength of a certificate granted by the Division Bench 
on December 19, 1952. , , - 

' The facts material for the purpose of this appeal may now be shortly sliatedb 
One Lala Beni Fershad died in the year 1910 leaving him surviving his widow Mst. 
Daropadi (defendant-respondent No. 2) and two sons by her, namely, Gokul Chand 
(defendant-respondent No. i) and Raghunath Das (plaintiff-appellant) who was 
then a minor. Lala Beni Pershad left considerable moveable properties including 
many G. P. Notes and also various immoveable properties including agricultural 
land, gardens and houses. After his death the family continued to be joint until 
disputes and differences arose between the two brothers in 1934. Eventually on 
November 12, I934) the two brothers executed an agreement referring their dis- 
putes relating to the partition of the family properties to the arbitration of Lala 
Ramji Das who was a common relation. It is alleged that the respondent Gokul 
Chand had disposed of part of the G. P. Notes and that at the date of the reference 
to arbitration G. P. Notes of the value ofRs. 26,500 only were held by Gokul Ghand, 
as the Karta of the family. 

On June at, 1936, the arbitrator made an award which was signed by both 
the brothers statedly in token of their acceptance thereof. The award was regis- 
tered on July 28, 1936. By that award tire arbitrator divided the immoveable pro- 
perties and shops as therein mentioned. As regards the G. P. Notes the arbitrator 
directed and awarded that out of the G. P. Notes of the value of Rs. 26,500, which 
then stood in the name of Gokul Chand, G. P. Notes of the value of Rs. 13,300 should 
be entered into the names of Gokul Chand and Mst, Daropadi and the remaining 
Notes of the value of Rs. 13,200 should be endorsed in the name of Raghunath Das 
and Mst. Daropadi and that till her death Mst. Daropadi should alone be entitled 
to tlie interest on the entire G. P. Notes of the value of Rs. 26,500 and that after 
her death Gokul Chand would be the owner of the G. P. Notes of the value of Rs. 

1 3,300 and Raghunath Das of G. P. Notes of the value of Rs. 1 3,200. The arbitrator 
further directed Gokul Chand to pay to Raghimath Das a sum of Rs. 20,000 in 
four several instalments together with interest thereon as mentioned therein. 

On August 31, 1936, Gokul Chand applied to the District Judge, Ambala, under 
paragraph 20, of Schedule II to the Code of Civil Procedure for filing the award; 
During the pendency of those proceedings the two brothers entered into a com- 
promise modifying certain terms of the award which are not material for the pur- 
pose of the present appeal. By an order made on November 18, 1936, the District 
Judge directed tire award as modified by the compromise to be filed and passed a 
decree in accordance with the terms of the award thus modified. 

On November 15, 1939, Raghunath Das made an application to the Court 
of the District Judge for execution of the decree. The District Judge transferred 
the application to the Court of the Subordinate Judge who directed notice of that 
application to be issued to Gokul Chand. Gokul Chand filed objection to the 
execution mainly on the ground that the decree had been passed without jurisdiction 
in that the District Judge had no power to pass a decree for partition of agricultural 
lands. The Subordinate Judge on December 23, 1942, accepted Gokul Chand’s 
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plea 'and dismissed the execution application. On appeal by Raghuhath Das 'to 
the High' Court a learned Single Judge on April 5, 1944 ) accepted tlie appeal, but 
on Letters Patent Appeal filed by Gokul Ghand the’Division Bench on March 15, 
'1 945, reversed the order of the Single Judge and restored the hrder of dismissal 
passed .'by ithe Subordinate Judge. ' , • ■ ' - , , , .1 ' 

’Having failed fo obtain the relief granted to him by the decree' passed' upon 
the award on the ground of defect of jurisdiction in the Court -which passed the 
decree an'd' consequently for want of jurisdiction in the ekecuting Court, Raghuhath 
Dasi o'ri August ;2’i, I'gJs,' instituted Suit No. 80 of 1945 against Gokul Ghand for 
the recovery’ of Rs. y, 310-1 1-3 beihg^the balance with interek reihaining; due to 
hiih out' of the said sum of Rk 20,000' awarded in his favour!’ Gokul Ghand raised 

v j . j . . ^ 

h hunaber 'of pleas' but eventually all his' pleas were negatived and the Senior 
Subordinate' Judge, Ambala^ by his judgment pronounced ’on December 22, 
1945 ■ decreed the suit iri favour of Ragbunath Das. Gokul Ghand' did not file 
any appeal therefrom and consequently that decree became final and binding as 
betwfeen 'the parties' thereto. , , ' ' ' 

On- June 5, 1946, Raghunath Das filed in the Court of the Senior Subordinate 
Judge, Ambala, a suit being suit No. 239 of 1946 out of which the present appeal 
has arisen. In this suit Raghimath Das claimed that Gokul Ghand be ordered 
to transfer G. P. Notes of the value of Rs. 13,200 out of the G. P. Notes of the value 
.of Rs. '26,500 to Raghunath Das and Mst. Darbpadi by means of endorsement or 
some' 'Other legal way, to get them entered into the Government registers and to 
.make them over to Raghuhath Das, die 'plaintiff. Particulars of the numbers, the 
.ycM of issue, the face value and and the interest payable on all the said G. P. Notes 
were .set out in the prayer. There was an alternative prayer that Gokul Ghand 
be. ordered to pay Rs. 13,200 to the plaintiff. Gokul Ghand filed his written state- 
.ment taking a nmnber of pleas in bar to the suit. Not less than 12 issues were raised 
out, of which' only issues Nos. 2 and 3 appear from the judgment of the Subordinate 
Judge to have been seriously pressed. Those two issues were as follows (2) Is the 
suit within- time ? and (3) Is the suit barred by Order 2, .rule 2 of the Civil Pro- 
cedure -Code ? , The Subordinate Judge decided both the issues in favour of the 
plaintiff. ’ He held that Article 49 of the Indian Limitation Act had no application 
tq.'the facts of this case and that there being no other specific Article applicable, 
•'the, suit was governed by the residuary Article 120. The learned Subordinate 
-Judge also took the view that the period from November 15, 1939, to March 15, 
!^945 j spent in the execution, proceedings- should be excluded under section 14 of 
the Indian Limitation Act in computing the periods of limitation under Article 120 
The .learned Subordinate Judge also held that the cause of action in the earlier suit 
Tor the recovery of the sum of Rs. 7,3 1 o-i 1-3 was not the same as the cause of action 
in the present suit and, therefore, the present suit' was not barred under Order 2; 
.rule 2 of the Code of Civil Procedure. . The learned'Subordinate Judge accordingly 
-decreed the suit in favour of Raghimath Das. 'Gokul Ghand appealed to the High 
JGourt.. ■ • . ' - , ' , . 

* ' ' -The appeal came up for hearing before a Division Bench of the Punjab High 
■ Court. • Only two points were pressed in support of the appeal^ namely, (i) whether 
the suit was barred by time and (2) whether the suit was barred under Order 2, 
rule 2 of the Code of Civil Procedure. • Learned counsel appearing for Gokid Chand 
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urged that thc’suil'was one for the recovery of “ other specific' moveable iprbperty ” 
that is to say specific moveable property other than those falling iwi thin Articles 48^ 
48-A and 48-B of the Indian^ .Limitations Act and was accordingly, governed by 
Article*49;, . Aihicle 49 provides three years period of limitation. for a Suit fon “other 
specific moveable property or for compensation for swfongful' taking offinjufing or 
wrongfully detaining the same ” ,and this period of three years begins to ruri from 
“whpii the property is wrongfully taken or injured or when the detainer’s possession 
becomes unlawful”. In the opinion, of- the ,High Court the suit was for the 
recov:ery of, specific Government Promissory Notes and this, according,, to. the High 
Court, w.as plain frprri the perusal of paragraph^ 18 of the plaint which, set put the 
reliefs claimed by the plairitiff in the suit. . The reference to the numbers, .value and 
the year of issue qf G. P. Notes and the rates of interest carried by. them appeared 
to the High Court to be'decisive.on this, point. The High Court held t^at the suit 
was governed , by Article 49 and that,' as the plaintiff would be ontbf time,even if 
the .period between November 15, ^1939, and March 15, ,1945, was exciudedj .the 
High Court did not think it necessary to consider the question of the applicability 
of section 14 of the Indian Limitation Act. As its finding on the issue of limitation 
was sufficient to dispose of the suit,'the High'Goiirt did -not discuss 'the -other’ issue 
founded on Order 2, rule q of the Code of Civil -Procedure but allowed the appeal 


and dismissed the' suit as barred' by limitation. 

■ ' . ■ • , i . t'.' ' • .111 I ' . . , 


' I We are. unable to accept the; decision of 'the High Court as correct., .The High 
•Court overlooked the fact that so far. as the G. P. Notes were concerned the.decree 
upon the award 'only declared the rights of the 'parties. . Under the decree Raghunath 
Das tvas entitled to have G. P. Notes of the' .value of Rs. .,13^200 endorsed in 
the names of himself and Mst. Daropadi out of the. G. P..- Notes 'of the value of 
Rs. 26,500. The award or the decree' thereon idid not actually 'divide the'' G.'P. 
Notes by specifying which-particular G. P.' Notes' were fo be endorsed in'themames 
of Gokul Chand and Mst. Daropadi or which' of them were to be endbrsed anUhe 
names of Raghunath Das and his'mother. 'Until the G; P. Notes -weire' actually 
divided, either by consent of parties- or by the decree of the Gourty'neithfer of the 
brothers could claim any particular piece of G. P. Notes as his separate 'property 
or a sk for delivery of any particular G. P. Notes in' specie. Gokul Chand not' being 
agreeable- to - coine to an amicable 'division of the G. P. Notesj' Raghunath >'Das 
had perforce’ to' seek the assistance of the Court and pray that ' the entire lot ' of 
G. P. Notes of the value -of Rs. 26,500 be divided by . or under the directions of the 
Court into two dots and one lot making up hhe’< value 'of Rs.- 13^200 be 'endorsed 
in favour ofhim '(RaghunathiDas) and his.mother. by or on behalf'of Gokul Chatid 
and then delivered to- him, thei pfaintiff.'' He could mot. in, his plaint claim that 
particular- pieces of' Gi P. Notes making up the value of Rs.-’ 13,200 be delivered 
to hiin'in speciel This being the true position, aswe conceive itj 'Raghunath Das’s 
suit cannot pqskibly be regarded as a suit for a “-specific moveable property V. - - That 
expression is' apt only to.cove'r a- suit wherein the plaintiff can allege that- he is en- 
titled to certain specific moveable property and/or of which he is presently entitled 
to possession .in specie and which die defendant has wrongfully taken,, from him 
and/or is illegally withholding from him. That is not the position here,; ,It should 
be remembered that the two brothers were entitled to the G. Pi Notes of the value 
pf Rs. 26,500 originally as joint coparceners and thereafter, when tfic , decree. upoi) 
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the award had been passed, as tenants-m-common. Until actual partition by 
consent of the parties or by Court Gokul Chand, ^\'ho held the custody of the G. P. 
Notes, could not be said to have taken them %vTongfuIly from Raghunath Das and 
his possession of them could not be said to be or to have become unlawful. These 
considerations dearl)' distinguished this case from the case of Gopal Chandra Bose v, 
SiirmdraB'atk on which the High Court relied because in that case the defend ant 

had no right to or interest In the G. P. Notes in question and had no right to , retain 
possession thereof. ‘ Therefore, to the present situation the terminus a quo specified in 
the third coliunn of .Article 49 can have no application. It is now well established 
that a suit by an heir agaiitst otlier heirs to recover his share of the moveable estate of a 
deceased person is not one for specific moveable property wrongfully taken such as 
is contemplated by Article 49, but is governed by Article 120. See Mohomed Riasat 
Ali V. Mussiimat Hasiri Bamt-. The only difference between the facts of that case and 
those of the, present case is tlrat here the rights of the parties had been declared by the 
decree upon the a^vard but that circumstance does not appear to us to make any, 
material difference in the application of the principle laid down by the Judicial 
Committee. . The substance of the . plaintiff’s claims in both cases is for separating 
his share out of the estate and for allotment and delivery' to him of his share so 
separated. In short such a suit is nothing but a suit for partition or dirusion of the 
inoveable properties held jointly or as tenants-in-common by the parties and there 
being no specific Article applicable to such a suit it must be governed by Article 120. 

The period of limitation fixed by Article 120 is six years from the date tvhen the 
right to sue accrues. In order, therefore, to be tvitirin the period of limitatioh the 
plaintiff claims to exclude tire period November 15, 1939, to March 15, 1945, spent 
in the, execution proceedings. Section 14 (i) of the Indian Limitation Act runs as 
follows ; — 

, “14. (1) — ^In computing the period of limitation prescribed for any suit, the time during which 

the plaintiff has been prosecuting with due diligence another civil proceeding, t\hether in a Court 
of first instance or in a Court of appeal, against the defendant, shall be excluded tvhere the proceed- 
ing is founded upon the same cause of action and is prosecuted in good faith in a Court which, for 
defect of jurisdiction, or other cause of a like nature is unable to entertain it.” 

The respondent contends that the above section has no application to the facts of 
his case. AVe do not think that such contention is sveU formded. The execution 
proceedings initiated by Raghunath Das were certainly ci\*il proceedings and there 
can be no doubt that he prosecuted such ciwl proceedings ^wth due diligence and 
good faith, for he was obviously anxious to have his share of the G.P. Notes separately 
allocated to him. He lost in the execution Court but went on appeal to the High 
Court where he succeeded before a Single Judge, but eventually he failed before the 
Division Bench .tvhich reversed the order the Single Judge had passed in his favour. 
Therefore, there can be no question of want of due diligence and good faith on the 
part of Raghimath Das. In the next place the section excludes the time spent both 
in a Court of first instance and in a Court of appeal. Therefore, other conditions 
being satisfied, the entire period mentioned above would be liable to be excluded. 
The only questions that remain are (i) whether the proceedings ^v’ere founded upon 
the same cause of action and (2) ^vhethe^ he prosecuted the proceedings in good 
faith in a Coiut which for defect of jurisdiction was unable to entertain it. The 

I : 
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execution proceedings were founded upon his claim to enforce his rights declared 
under the decree upon the award. The cause of action’ in the present suit is also for 
enforcement of the same right, the only difference being that in the former proceed- 
ings Raghunath Das was seeking to enforce his rights in execution and in the present 
instance he is seeking to'enforce the samcTights in a regular suit. There is nothing 
new that he is asking for in the present suit That ' he (prosecuted' the execution 
proceedings in the Subordinate Court as well as in the High Court in good faith 'can* 
not'be denied, for the' single Judge of theHigh Court actually upheld his ‘contention 
that the Court had jurisdiction to entertain his application'. The execu Hon 'procee- 
dings failed before the Division Bench on no other ground than that the executing 
Court' had no jurisdiction' to entertain the application, because the decree sought to 
be executed was a nullity having been passed' by a Court which had no jurisdiction 
to pass it. '■ Therefore, the defect' of jurisdiction in the Court that passed the' decree 
became', as it were, ‘attached to the decree itself and' the executing Court' could not 
entertain the execution proceeding' on account of the' same defect. ' The defect of 
jurisdiction 'in the 'executing Court was finally determined when the Division Bench 
reversed the'ciecision of the Single Judge who had entertained the execution pro- 
ceeding. in our opinion Raghuhatb i)as is entitled to the benefit of section 14 (t) 
of the Indian Limitation Act and the period hereinbefore mentioned being excluded* 
there can be no doubt that tlie suit \vas filed ' well within the prescribed period oi 
limitation and the judgment df 'tlie Division Bench caiinot be'sustained'. ' 

In the view it took on the question of limitation the Division Bench did pot 
consider it necessary to go into or give any decision on the other issue, namely, as to 
\vhether the suit was barred'by Order 2, rule 2.’ The suit should, therefore, go back 
to the High Court for determination of that issue. The result, tlierefore, is that, we 
accept the appeal, set aside the judgment and decree of the High Court and remand 
'the case back to the High Court for a' decision bn issue No. 3 drily, 'i’he appellant 
will get the costs of this appeal as well , as the costs of the hearing in the High Court 
resulting in the decree under appeal and, the general costs of the appeal and, the 
costs of further hearing on remand Yvill.be dealt with by the High Court. , „ 

, , , ' , ■ Appeal, -allowed. 

, " I ' -Semenrf ordered, 

‘ ' ' SUPREME COURT OF INDIA. ■ 

•' "(Civil Appellate Jurisdiction.) - ■ 

Present — P*. B. Gajendragaukar, A. R. Sarkar And K. SubbA'Rao^ JJ. 
S. B. Adityan ' ' ' ' - i;. Appellant*'' 

' ■ ■ V. mj . ■ ■ I' ' I . ( 

S.' Kandaswami and others' Respondents. ' • 

'Representation of the People Act (XLIII of SQ^i),' sections 82,' go (3) arid 1 23 — Allegation that a candidate 
'accepted mon^ paid to him to induce him to drop out of election contest — If allegation of corrupt practice against 
him necessitating his being made a party, to the petition, .■ 1 . • • 

An allegation that a, candidate accepted money paid td him to induce him to drop .out of the 
election contest and actually so dropped out.is not allegation of corrupt practice against such a candi- 
date. Only the giving of a bribe was a corrupt practice and not the acceptance of it. Omission to 
jmplead candidates alleged to have accepted money from the 'returned candidate and dropped out 
of the election does not render the petition liable to be dismissed under section go (3) of the Act.’ 
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Appeal by certificate granted by tlie Madras High Court against its Judgment 
and Order; dated'tlie 1st November, 1957! in W.P. Nos.' 623 and 624 of 1957- 

‘ *4. V. Viswanatlia Sc^tri', Senior Advocate ( 7 ^ R. Venkatarama lyer^ K. R. Shama 
and JT. R, Advocates', widi him), for AppeUant.,, - 1 , , i, . 

C. iT. jDa/j/ha^,' Solicitor-General of India { 'A. Jf. Silvia and H. Hingorani 
Advocates, with him), for Respondent No. i. , ^ . , , 

Th’e'Judgm'ent of the Court was delivered by , , , : , • 

Sarkar, ji — ^In tlie 1957 general elections, nine persons filed nomination papers 
for election to the Madras Legislative Assembly from the^Sattankulam-Cpnstituency 


all of which were found on scrutiny to be valid. Among these persons were the 
appellant, the respondent Kand^wami and t\vo others called M. R. Meganathan 
and G. E. Muthu. Meganathan, Muthuand three others whom it is not necessary 
to name as they are not concerned with this appeal, did not go to the poll and. dropped 
out of the election earlier. At the end the election was actually contested by the 
appellant, the respondent Kandaswami and two other candidates with tvhom also 
this appeal is not concerned. The appellant %vas successful at the poll and was on 
March 6‘,i ig57] -declared!' elected.*- '' ‘ ■ • 

■ On'April 15,'1957,'the r^pondent Kandaswami whom ^ve \viir Hereafter refer to 
as the respondent, preferred an election petition under the provisions of the Repre- 
sentation of the People Act, 1951, for a declaration that tlie election of the appellant 
was void. The appellant was made the first respondent to the petition but Mega- 
nathan and Muthu were not made parties to it at all. Some of the other candidates 
at the election were also made parties to the petition but it is unnecessary for the 
purpose of this appeal to refer to them. ^ , 

The petition tvas referred to an Election Tribunal for trial. The appellant then 
made an application to tire Election Tribunal which was marked I.A. No. i of 1957 
for the disrnissal pf the petition under section go, (3) of the Act. That section, pro- 
vides that,: . • 


, , “ .The Tribunal shall dismiss an election petition which does not comply wth the provisions 
of section 81, section 82 or section 117”.. 

The appellant’s case vyas that the petition had trot cornplied rvith the provisions of 
section 82. . . 1 . . . . c : - 

Section 82 states : 

A petitioned shall join as respon’dents to his petition^ — ‘ ■ 


• (i). any 'other candidate against >vhom allegations of any corrupt practice; are made in the 
petition.’,’ rj i. - 1 • , 

The appellant contended that allegations of corrupt.practice were made in the 
petition agmnst Meganathan and Muthu and they should, therefore, have . been 
'made parti^ to the petition rinder section 82 and as that had not been done that 
section had not been complied with and. so the petition had to be dismissed tmder 
section 90 (g)^. It is not in dispute, that non-compliance wi^'the provisions of sec- 
tion 82 entails the dismi^al of ^ election petition. The respondent’s answer to the 
application was that no allegation of corrupt practice had beeamade in ,the peti- 
tion against 'Meganathan or Muthu. The Tribunal accepted tire contention of the 

respondent and dismissed the application of the appellant. ' • ■ - ’ 
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The appellant then moved the High Court at Madras by two applications, 
one for the issue of a writ oi certiorari quashing the order of the Tribunal dismissing 
his application and the other for the issue of a writ of prohibition directing the Tri- 
bunal not to proceed with the hearing of the election petition. The High Court 
by its judgment, dated November 1,^1957, dismissed both the applications, taking 
the same view as the Tribunal. Hence this appeal. , 

It is not in dispute that Meganathan and Muthu were candidates. A candi- 
date has been defined in section 79 of the Act as meaning among others,* a person 
who has been duly nominated as a candidate at any election' and both Mega- 
nathan and hluthu had been so nominated. ‘ ‘ , ' . , 

The only question that arises in this appeal is whether allegations of corrupt 
practice are made against them in the election petition. The statements in the 
petition Which are said to constitute such allegations are in these terms : 

^ 1 J i * 

“IV-A, The returned candidate has committed the following acts of bribery-corrupt practices 
according to section 123 (i) of Act (XLIII of 1951) : — ^ 

I .'i'. . Vi . , 

, I,,..., 

(2) Sri M.R. Meganathan was candidate for SattankulamfandjTiruchafadur Assembly Consti- 
tuencies at the election. The first respondent and his Election Agent paid him a gift of Rs. 10,000 
to induce him to withdraw from being a candidate at the election from Sattankulam Constituency 
and in pursuance thereof Sri M.R. Meganathari withdrew his candidature at the election from Sattan- 
kulam Constituency. ' * ' i . ' J / ' 


^ I (4) One Sri G. E. Muthu, candidate at the election in this Constituency was paid a gratifica- 
tion of Rs. 5,000 by the first respondent and his Election Agent for the purpose of making him 
retire from contest and in pursuance thereof he retired from the contest. ‘ 


Putting it shortly, the allegations in the petition are that the appellant and his 
election agent paid Meganathan Rs. 10,000 and Muthu Rs. 5,000 to induce them 
to drop out of the election and they accordingly abandoned the electibn contest: 
So all that is said here against Meganathan^ and Muthu, — and we “are concerned 
only with allegations against them — is that they accepted money paid to them to 

induce them to abandon the contest and actually abandoned the contest. 

I ■" n 

Is an allegation then, that a candidate accepted money paid Jo him to induce 
him to drop out of the election contest and actually so dropped out, an allegation 
of corrupt practice > against such a candidate ? The High Court held that it was 
not and that only the giving of a bribe was a corrupt practice and not an acceptance 
of it. ‘ We are in agreement with this view. ' !!)•[) I 

The Act contemplates various kinds of corrupt practices and defines them in 
section 123. We are concerned with the corrupt practice of bribery yhich is the 
corrupt practice alleged in the petition. Bribery again is of several varieties. We 
are concerned with a gift to a candidate for inducing him to abandon his candidature. 
This form of the torrupt practice of bribery is thus defined in the Act: 

“ Section 123. — The following shall be deemed to be corrupt practices for the purposes of this 
Act : — ' ' ' . I ' 

(i) Bribery, that is to say, any gift, offer or promise by a candidate or his agent or by any 
other person, of any gratification to any person whomsoever, with the object, directly or indirectly 
pf inducing — 
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, (a), a person to stand or not to stand as, or to withdraw from being, a candidate, or to retire 

from, contest, at an election ; . , . , , ■ ' 

;••••••.* ."i- • ; •; 

, Explanation. — ^For the -purposes, of this clause the tern “gratification” is not resmpted to 
pecuniary gratifications or gratifications estimable in money and it includes all forms of entertain- 
ment and all forms of emplojmemt for reward - but it does not include the payment of any'expenses_ 
fco):i‘yW/!r incurred; atl dr for the purpose of, any election and duly entered in the acroimt of election 
expenses referred to in section 78.” ‘ 

- is an acceptance of a bribe, by which’ word we mean a gift made with the in- 
tention specified,' a corrupt practice within this definition ? We do not thmk it is. 
■\^'at this definition mak^ the corrupt practice of briberjr is a “gift, offer dr promise 
by a candidate or his'ageiitor by any other person, of any gratification.” rhadeivith 
the object mentioned. ’ The Words “gift, offer or promise by a candidate or his agent 
or by any other person” clearly sho'tv that what is contemplated is the making of a 
gift. These words are wholly inappropriate to describe the acceptance of a gift. 
The tvords ‘hvith the object, directly or indireedy, of inducing” also indicate that 
only' the makirig of a gift is contemplated, for the object is' of theperson making the 
gift, and clearly not of the person accepting it. ^Ir. Sastri who appeared for the 
appell^t contended that the tvords “bycandidate or his agent or by any other per- 
son” are not to be read with the word “gift” but only' with the words “offer or pro- 
mise”. It seems.to us that this is an impossible reading of the section as it is framed 
Even on this reading, the section would stUl contemplate a gift “to any person” and 
therefore only the giving and not an acceptance, of it. 

1 That section 123 (i) does not contemplate the acceptance of gift to be a corrupt 
practice is also apparent from' a consideration of section 124 of the Act which tvas 
deleted by an amendthentnnade by Act XXVII of 1956. Under clause (3) of that 
section- the receipt -of or amagreement to receive a gift^vid^ substantially the same 
object- as mentioned in section 123 was a corrupt practice. As legislative proydsions 
tare -not duplicated, such a receipt of or an agreement to receive a - gratification tvas 
cleajiy not a corrupt practice within section i23(i)asit stood before the amendment 
The amending Act has dropped the prowsion making acceptance and an agree 
ment to accept a bribe, a corrupt practice buthas made no change in section 123 (i) 
to -bring within it these cases. Section 123 (i) carmot therefore-be read as including 
yidthin the definition of bribe contained in it an acceptance of it. By' omitting seo 
tibn !iq 4. (.3) from the Act therefore the. L^islature intended that acceptance of a 
bribe "was “^no longer- to .be treated as a corrupt practice. In \dew of this dear indi- 
cation of intention, it would be idle to enquire why' the L^islature thought fit to ex- 
clude the acceptance of a bribe froni^e de&aition of corrupt practice. , If the omis- 
sion is accidental, then it is for the L^islature to .take the necessary action in that 
behalf. We jcannot allow any' consideration of the reason for the omission to affect 

l^J^’guage used in section 123(1).-, 

Mr. -Sastri. then contended! that in’ view of the .provisions of the Transfer of 
Property Act, there can;be no,gift.yvdthout .an acceptance of it by the donee, and 
therefore whenever, a gift is mentioned both the giving and the acceptance of the 
thing given are necessarily simultaneously contemplated. He said that, it foUotved 
from this that the corrupt practice of bribery' by a gift mentioned in section 123. (i) 
included the acceptance of the gifh ; It is true that a gift .contemplates both a giving 
and an.acceptancej but these are_ none. the less different acts and it .-is open to th®. 
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Legislature to attach certain consequences to one of them only. It was therefore 
open to the Legislature in enacting section 123 (i) to provide that the making, that 
is to say, the giving of a gift alone should be a corrupt practice. This is what it has 
done : it has not made the receipt of a gift a corrupt practice. It has deliberately 
omitted the acceptance of a gift from corrupt practices described in the Act, 
Though a gift cannot be made without an acceptance of it, such acceptance has 
not been made a corrupt practice, 1 

Mr. Sastri also contended that Section 99 of the Act (showed that the receipt of 
a bribe was a corrupt practice. Section 98 states that at the conclusion of the trial 
of an election petition the Tribunal shall make one or other of the orders therein 
mentioned. Then comes section 99 which states that in certain , circumstances besi^ 
dfs these orders, certain other, orders have also to be made by the Tribunal. The 
material portion of, this section is in these terms : 

“ Sectiofi gg. — (i) At the time of making an order under section g8 the Tribunal shall also make 
an order — , 

/ I I ~ ' 

(a) Where any charge is made in the petition of any corrupt practice having beep icommitted 
at the election, recording — , ( 

(i) a finding whether, any corrupt practice has or has not been proved to'have been committed 

by, or with the consent of, any candidate or his agent at the election, and the nature of that corrupt 
practice ; and ' ' 

(ii) the names of all persons, if any, who have been proved at the trial to have, been guilty 

of any corrupt practice and the nature of that practice ; and / ' ' 


Mr. Sastri contended that under this section the Tribunal has to record a 
finding whether a corrupt practice has been committed with the consent of any candi- 
date. He said that when a candidate accepts a gift made to him with the object df 
inducing him to withdraw his candidature, he consentsito the corrupt practice 'of 
bribery being committed and such a candidate is liable, to be named under the sectioh. 
He added that in order that such a candidate can be so named a charge of the corrupt 
practice has to be made against him in the election petition, The result, therefore, 
according to, Mr. Sastri, is that a candidate who consents to a' bribe being paid to 
him to withdraw his candidature is guilty of a corrupt practice and therefore an 
allegation of such a corrupt practice can be made in the petition if it is intended to 
have him named under section 99 and once such an allegation is made 'in the peti« 
tion, section 82 {b) would be attracted and the dandidate has to be made a party to the 
petition. ' He says such allegations were made against Meganathan and Muthu. 

This contention seems to us to be clearly fallacious. Section 99 does not pur- 
port to define a corrupt practice. The definition of corrupt practice occurs in sec- 
tion 123 and the corrupt practice mentioned in section 99 has to be a corrupt practice 
as so defined. A corrupt practice committed with the consent of a candidate is not 
in itself a new kind of corrupt practice. When section 99 talks of a corrupt practice 
having been committed with the consent of a candidate it means a corrupt practice 
as denfied in section 123 having been committed and- a candidate having 
consented to its commission. The consent by a candidate to the commission of a 
corrupt practice by some one else whatever its coniequences under the Act may be, 
is not itself a corrupt practice. Therefore, to say that a candidate consented to a 
corrupt practice being committed by accepting a gift made to him to induce him to 
with draw his candidature, is not to .say that he himself committed a corrupt practice. 
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Such a statement in an election petition is not an allegation of corrupt practice against 
the consenting candidate. Hence section 82 (b) does not require that he should be 
made a party to the petition. We \Yish to make it clear that we are not to be 
imderstood as holding that a candidate accepting a gift made to him to induce him 
to withdraw, his candidature is one who consents to a corrupt practice being com- 
mitted. "We do not think it necessary to say anything on that question in this case. 

Mr. Sastri then said that the term gratification in section 123 was verj' wde and 
would include the wthdrawal of his candidature by a candidate to induce another 
candidate to stand at an election. He contended that the affording of such a gratifica- 
tion ^v’ould amount to a corrupt practice within section 123. He submited tliat such 
corrupt practice had been alleged in the petition against Meganathan and Muthu 
and they should therefore have been made parties to the petition under section 82 
(b) . ^Ve are wholly tmable to agree that the withdrawal of his candidature by a 
candidate to induce another candidate to stand at an election ^vould be gratification 
within section 123. But assume it is so. That does not help the appellant at all. 
Here, there is no allegation in the petition that Meganathan and Muthu \vithdrew 
their candidature in order to induce the appellant to stand at the election, so there ig 
no allegation in the petition of corrupt practices having been committed by them by 
so withdrawing their candidatxure. It was therefore not necessary to make Megana- 
than and Muthu parties to the petition imder section 82 (i). 

Lastly, Mr. Sastri contended that section 82 (b) talked of “allegations of any 
corrupt practice” and it therefore contemplated any allegation relating to or con- 
cerning, a corrupt practice. He said that the election petition contained allegations 
against Meganathan and Muthu, relating to a corrupt practice inasmuch as it 
stated that they accepted the gratification paid to them to withdraw their candidature 
and actually withdrew such candidamre. Hence, he said, section 82 (b) required 
that they should have been made parties to the petition. 'We are of opinion that 
when section 82 (b) talks of allegations of corrupt practice against a candidate it 
means allegations that a candidate has committed a corrupt practice. Allegation^ 
can hardly be said to be “against” one tmless they impute some default to him. 
So allegations of corrupt practice against a candidate must mean that the candidate 
was guilty of corrupt practice. We are also tmable to appreciate how an allegation 
that a candidate accepted a gratification paid to him to 'vvithdratv his candidature 
is an allegation relating to a corrupt practice. The acceptance of the gratification 
does not relate to any corrupt practice, for we have earlier shown that the corrupt 
practice consists in the ghdng of the gift and not in the acceptance of it. 

In the result this appeal fails and it is dismissed with costs. 

■ Appeal dismissed. 
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supreme court of INDIA. . . 

‘ '• ■ [Origihal Jurisdiction.] • . - 

Present: — S. R. Das, Chief Justice, T. L. Venkataraaia Aiyar, S; K.'Das, 

A.' K. Sarkar and Vivian Bose, JJ.‘ ’ ' ’ ‘ ' t " 

Shrimati ShantaBai ’ . ‘ . Petitioner*, ' 

V. 

State of Bombay and others-' '• “ ' ■' ■.'.'‘'■Respondents. 

• . > • i ’• lit,'/' . ' j! ■ O.’- 

Constitution of India (1950), Article 3a — Petition under — Requisite for maintainability — Document granting 

right to take wood from forest [not registered) — If confers ary fundamental right—Madkya Pradesh Abolition of 
'Profrietary Rights {Estates, Mahals, Alienated Lands)' Act, ig^o (I. of ,iQ5i),'secli6n^5.‘ " ' ’ ' ' 

' ‘ The petitioner claimed to have derived fundamental rights, alleged to have been infringed, from 
a document, dated April 26, 1948, -whereby in consideration hf:.Its., 26,000 paid by her, her husband 
the, proprietor of certain forests granted to her the rights to cut and carry away woods from the said 
forests for a period of 12 years from that date. The genuineness of the document and the good faith 
of the parties were not 'questioned ; tut the document was unregistered. ’ 

Per Das, C.J. (on 'behalf of the majority). — ^Even •vi'ifhout 'determining the true' nature of th'e 
document no fundamental rights under the Constitution of India,' 1950, 'can 'a'rise in hny view of the 
transaction and 'therefore the petition under Attiele 32 will not lie. It may fall under' any of the fol- 
lowing categories : — (1) acquisition of a part or share in or interest in the proprietary rights, (e) 'license 
coupled ivith a grant (i.e.,) a right in the nature pf profits a prendre, (3): a jicenscjsimpliciter/,a purely 
personal right in the nature of a, contract or (4) a mere contract. If any of the first tiyo categories, 
the document being unregistered she would not acquire any‘ right' dr share ih* the fdres'ts ; ei'en if 
she could acquire and has acquired that right it has vested in' tlie State, lUnder -hection' 3 'bf the 
Madhya Pradesh Abolition of Proprietary Rights (Estates, Mahals, Alienated, .,Lands) Act, .1950 
(I of 1951) and she can claim'only compensation, if any,, payable under that Act. If construed as 
falling under category 3 or 4, she is still the oiimer of the Contract, even if it is property under Articles 
19 (t) (/)■ and 31 (i) of the Coilstitution', &'she can only enforce the cdntrhcf against' the grantor or 
even sue the Government, lif so advised, in tlie ordinary way. (Vide Ananda-Behera v.' State of Orissa, 
(tS 55 ) 2 S C.R. 919). Hence the petition is not maintainable. ■ • : , i 

Chotabai Jethabai Patel & Co. v. Tlte State of MadHya Pradesh, (1953) S.'CJ. 96 ; (1953) S.C.'R. 

476, commented upon.. ■ ' t' • • ’ 1 - . < i- ' 

Ter Bose, J. — ‘ Standing timber’ alone iS excluded in the definition of ^immol'eable propeity ' in the 
Transfer of Property Act but not umber trees. From the document in question it is evident that 
treeS|that will be fit for cuttmg 12 years hence will not be fit for cutting now, , and, therefore i{,is not 
a mere sale of the trees as wood. It is not just ,a right tp'^cut a tree but also ,to derive a profit from 
the soil itself in the shape of nourishment in the soil that goes into the tree td niake it .grow till it js 
of a size ’and age fit for felling as a timber ; anti if already of that size in order 'to 'continue to live till 
the petitioner chooses to fell it. ’ Such' trees Cannot be regarded as “timber” that’ happens to be 
standing because timber as such does not draw nourishment from .the soil. They must be regarded 
as trees and not as timber. Such trees covered by the grant will, be ‘immoveable property .’.and 
the total value being Rs. 26,000 the deed requirp registration. Being unregistered it passes no title 
or interest and therefore the p'etltioner has no fundanicntal right to enforce. ' ' ' 

‘ Ananda Behera v. State of Orissa, (1955) 2 S.C.R. 919: (1956) S.C.J. 96: (1956) I M.L.J (S.C.) 
69: (1956) An.W.R, (S C.) 69, followed. 

Chotabai Jethabai Patel & Co. v. The State of Madhya Pradesh, (1953) S.C.J. 96: (1953) S.C.R. 
476, not followed. 

Petition under Article 32 of the Constitution for the enforcement of funda- 
mental rights. 

R. V. S. Marti, Advocate, for Petitionner. 


* Petition No. 104 of 1957. 


24th March, 1958. 
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. i 'H, 'H.- Banyal, Additional Solicitor-General of India (i?. Oatiapathy Iyer and 
R. H. Dhebar, Advocates, with' him), for Respondents Nos. to '3i ■ ■ * 

fr. 'Keshwaniy A6.voc2i.tt, for L N. Shroff,- Advocate,' for Respondent 'No. 4. 

' ' The followihg Judgments of the Cottrt' were delivered : ' ' 

Das, C.J. —Vie have had the advantage of perusing the judgment' prepared' by 
out learned Brother Bose, J., which he will presehtly read.' While’ -we agree with 
him! that this application must-be dismissed, we wohld prefer to Base our decision on 
r^asoris 'slightly different from those adopted by bur learned brother. ' The relevant 
facts Will'be found fully set out by him'in his judgment.' ' ' 

■ The petitioner lias come up before us oh an application under Article 32 of the 
Coiistitutioh praying for setting aside the. order made by the Respondent’ ,No. 3 on 
March igi 1956, diretcihg the petitioner to stop the cutting of forest 'wood and for a 
■writ, order or direction to the respond,ents not to interfere in .any manner whatever 
with the rights of the petitioner to enter the forest, appoint her agehts, obtain rene- 
•wal passes, rnaniifacture charcoal and to exercise' other rights mentioned in the peti- 
tion. r' , -r ■ ' i . ' ‘ ■ ' .r 

' Since the application is under Article 32 of the Constitution, the petitipner .must 

makefout that there has Been an infringement of some fundamental right claimed by 
her. The petitioner’s grievance is that the offending order has infringed her Junda- 
mehtaTright under Articles 19 (i) and 19 (i) (^). She claims to have derived the 
fundamental' rights, which are alleged to have been infringed, from a document, 
dated' April 26, 1948, whereby her husband Shri Balirambhau Doye, the proprietor 
bf'cerfoln forests in eight several Tehslls, granted to her the right to take and appro- 
pHate' all kinds of wood — building wood, fuel wood and bamboos, etc., from thesaid 
‘forests for a'peripd from the date of the document up to December 26, i960. The 
terms of the document have been sufficiently set out in the judgment to be presently 
delivered by'Bose, J., and need not be set out here. The petitioner has paid Rs,26,ooo 
as consideration for the rights granted to her. The genuineness of this document 
and the good faith of the parties thereto have not been questioned. The docu- 
mfent', hbwever, has not been registered under the Indian Registration Act. 


The nature of the rights claimed by the petitioner has to be ascertained on ,a 
proper interjpretation of the aforesaid document. We do riot consider it necessary 
to examine or analyse the document minutely or to finally determine what we may 
regard as the true meaning and effect thereof, for, as will be presently seen 'wfo.ate'Ver 
construction be put on this document, the petitioner cannot complain of -the breach 
of any of her fundamental rights. ' > ' ■ < 

If the document is construed as conveying to her any part or share in the pro- 
prietary right of the grantor, then, not being registered under the Indian Registra- 
'tion ; Act, the document does .not affect the immoveable | , property nor 
gives .her, any, right to, any.;, share Or interest in the immoveable, property. 
Assuming that she had acquired a share or interest, in the proprietary right , in 
spite , of- the document , not . having been registered, eyen then that . right 
has, vested in, the State under section 3 of the Madhya Pradesh Abolition, of 
Proprietary Rights (Estates, Mahals, Alienated Lands) Act, 1950 (I 06,1951) 
and she may in that case only claim compensation if any is payable to her under 
tlie Act. If the document is construed as purely a license granted to her to epter 
upon the land, then that license must be taken to have become extinguished as soon as 
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the grantor’s proprietary rights in the land vested in the State under section 3 of the 
Act. If the documents is construed as ajicensci coupled with a.grant, then the right 
acquired by her would be either in the nature of some profits aprendre whichj being an 
interest in land, is immoveable property or a purely personal, right under a contract. 
If the document is construed as having given her a profits a prendre which, is an interest 
in land, then also the document will not, affect the immoveable property and will 
not operate to transmit to the ; petitioner any such profits a prendre which is in the 
nature of immoveable property, as the document has not been registered under the 
Indian Registration Act, as has been held in Ananda Behera v. The State of Orissa^. 
If it is a purely personal right, then such right will have no higher efficacy than a 
right acquired under a contract. If, therefore, the document is construed as a 
matter of contract, then assuming but without deciding that a contract is a property 
within Article 19 (i) C/J or 31 (i) of the Constituion, she cannot complain, for^ the 
State has not acquired or taken possession of her contract in any way. The State is 
not a party ,to the contract and claims no benefit under it. The petitioner is still the 
owner and is still in possession of that contract, regarded as her property, and she 
can hold it or dispose of it as she likes and if she can find a purchaser. The petitioner is 
free to sue the grantor upon that contract and recover damages by way of compensa- 
tion. The State is not a party to the contract and is not bound by the contract and 
accordingly acknowledges no liability under the contract which^being purely personal 
does not run with the land. If the petitioner maintains , that, by some process pot 
quite apparent, the State is also bound by tliat contract, even then she, as ffie owner 
of that contract, can only seek to enforce the contract m the ordinary way and sue the 
State if she be so advised as to which wp say nothing, and claim whatever, damages 
or compensation she may be entitled to for the alleged breach of it. This aspect of 
the matter does not appear to have been .brought to the notice of this Court when it 
decided the case of Chhotabai Jethabai Patel and Co. v.^The State of Madhya^Pradesh^, 
and had it been so done, we have no doubt Uiat case would not have been decided 
in the way it was done. r , 

1 » '1 

For the reasons stated above, whatever rights, if any, may have accrued to the 
petitioner under that document on any of the several interpretations noted above, 
she cannot complain of the infringement by tlie State of any fundatmental right for 
the enforcement ofwhich alone a petition under Article 32 is maintainable. We, 
therefore, agree, that this petition should be dismissed with costs. , , , 

Bose^'J.- — ^This is a writ petition under Article 32 of the Constitution in wliich 
the petitioner claims that her fundamental right to cut and collect timber in the 
forests in question has been infringed. i 

The petitioner’s husband, Balirambha'u Doye, was the Zamindar of Pandhar- 
pur. On April 26, 1948, he executed an unregistered document, that called itself 
a lease, in favoilr of his wife, the petitioner. The deed gives her the right to enter 
upon certain areas in thb zaihindari in order to cut and take out bamboos, fuel-wood 
and teak. Certain restrictions, are put on the cutting, and the felling of certain trees 
is prohibited. But in the main, that is the substance of the right. The term of the 
deed is fom April 26, ig48,to December 26, igSoand the consideration is Rs. 26,000. 


1. (1956) I M L J. (S.C.) 69; (1956) S C J 96: 2. (i953) S.C J. 96 : (1953) SCR. 476. 

(i9S5)aS.CR. 9i9:{ig56)An.W.R. (S.C)69 ‘ ‘ 
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Tlie petitioner sa>-s tliat she worked the forests till 1950. In that year the 
Madhya Pradesh Abolition of Proprietary' Rights (Estates, Mahals, Alienated 
Lands) Act, 1950, which came into force on January 26, 1951. ^vas enacted. 

Under section 3 of that Act, all proprietary rights in the land vest in the State 
on and from the date fixed in a notification issued imder sub-section (i) . The date 
fixed for the vesting in this area was March 31,1951- After that, the petitioner was 
stopped from cutting any more trees. She therefore, applied to the Deputy Commis- 
sioner, Bhandara, under section 6 (2) of the Act for \-alidating the lease. The De- 
puty Commissioner held, on August 16, 1955, that the section didnot apply because 
it only applied to transfers made after March 16, 1950, whereas the petitioner’s 
transfer was made on April 26, 1 948. But, despite that, he ^\-ent on to hold that the 
Act did not apply to transfers made before March 16, 1950, and so leases before that 
could not be questioned. He also held that the lease was genuine and ordered that 
the petitioner be aUotved to tvork the forests subject to the conditions set out in her 
lease and to the rules framed imder section 218 (A) of the C.P. Land Revenue Act. 

It seems that the petitioner claimed compensation from Government for being 
ousted fimm the forest fix»m 1951 to 1955 but gave up the claim on the imderstand- 
ing that she would be allowed to work the forests for the remaining period of the 
term in accordance trith the Deputy Commissioners order, dated August 16, 1955. 

She thereupon went to the Divisional Forest Officer at Bhandara and asked for 
permission to work the forests in accordance tsith the above order. She applied 
tirice and, as all the comfort she got tvas a letter saying that her claim tvas being 
examined, she seems to have taken the law into her o\ra hands, entered the forests 
and started cutting the trees ; or so the Dhisional Forest Officer says. 

The Divisional Forest Officer thereupon took action against her for unla%%'ful 
cutting and directed that her name be cancelled and that the cut materials be for 
feited. This was on ^larch ig, 1956. Because of this, the petitioner went up to the 
Government of Madhya Pradesh and made an application, dated September 27, 
1956, asking that the Dfr-isional Forest Officer be directed to give the petitioner 
immediate possession and not to interfere trith her rights. Then, as nothing tangi- 
ble happend, she made a petition to this Court under Article 32 of the Constitution 
on August 26, 1957. 

The foundation of the petitioners rights is the deed of April 26. 1948. The exact 
nature of this documentwas much canvassed before us in the arguments bv both 
sides. It tvas said at various times by one side or the other to be a contract confer- 
ring contractual rights, a transfer, a licence coupled with a grant, that it related to 
moveable property and that, contra, it related to immoveable property. It will be 
necessary, therefore, to ascertain its true nature before I proceed further. 

As I have said, the document calls itself a “lease deed”, but that is not conclusive 
because the true nature of a document cannot be disguised by labelling it something 
else. 

Clause (i) of the deed runs — 

“ W e csecuted that lease deed and tvhidi by this deed have been leased out to you in 

consideration of Rs. 26,000 for taiing out timber, fuel and bamboos, etc.” 

At the end of clause (2), there is the foliowing paragraph : 

Yoii, Xo. I are the principal lessee, while If os. 2 and 5 are the sub-lessees.” 
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Clause (3) contains a resen'ation in favom of the proprietor. A certain portion 
of the cutting was reserved for the proprietor and tlie petitioner was only given rights 
in the remainder. The relevant passage runs ; — 

“Pasas 16, 17, 18 are already leased out to you in your lease. The cutting of its tvood be made 
by the estate itself. Thereafter, tvhatever stock shall remain standing, it shall be part of your lease. 
Of this stock, so cut, you shall hat'e no claim whatsoever.” 

Clause (5) nms — 

“ Besides the above pasas the whole forest is leased out to you. Only the lease of the forest woods 
is gwen to you.” 

Clause (7) states — 

“The proprietorship of the estate and yourself are (in a way) correlated and you are managing 
the same and therefore in the lease itself and concerning it, you should conduct yourself only as a 

lease-holder explicitly Only in the absence of the Malik, you should look after the 

estate as a Malik and only to that extent you should hold charge as such and conduct yourself as 
such xvith respect to sub-lessees.” 

The rest of this clause is — 

“ IVithout the signatures of the Malik, nothing would be held valid and acceptable, including 

even your osvn pasas transactions The lease imder reference shall not be al terable or alienable 

by anybody.” 

The only other clause to which reference need be made is clause (8). It runs — 

"You should not be permitted to recut the wood in the area u-hich was once subject to the opera- 
tion of cutting, othensTse the area concerned will revert to the estate. The cutting of the forests 
should be right at the land surface and there should not be left any deep furro^\'s or holes.” 

I "Will examine the seventh clause first. The question is \vhether it confers 
any proprietary rights or interest on the petitioner. I do not think it does. It is 
clumsily worded but I think tliat the real meaning is tliis. The petitioner is tlie 
proprietor’s wife and it seems that she was accustomed to do certain acts of manage- 
ment in his absence. The purpose of clause (7) is to ensure that ^vhen she acts in 
that capacity she is not to have the right to make any alteration in tlie deed. There 
are no %vords of transfer or conveyance and I do not tliink any part of tlie proprietary 
rights, or any interest in tliem, are conveyed by tliis clause. It does not even confei’ 
rights of management. It only recites the existing state of affairs and either curtails 
or clarifies powers as manager that are assumed to exist when the proprietor is 
away. 

Although the document repeatedly calls itself a lease, it confers no rights of 
enjoyment in the land. Clause (5) makes tliat clear, because it says — 

“ Only the lease of the forest woods is given to you.” 

In my opinion, the document only confers a right to enter on the lands in order to 
to cut down certain kinds of trees and carry away the wood. To tliat extent tlie 
matter is covered by the decision in Chholabhai Jethabhai Patel & Co. v. The Slate of 
Madhya PiadcslP and by the later decision in Ananda Bchcra v. The Slate of Orissa-, 
^\’here it was held that a transaction of this kind amounts to a licence to enter on tlie 
land coupled with a grant to cut certain trees on it and carry awaj- the wood. In 
England it is a proft a prendre because it is a grant of the produce of the soil “like 
grass, or turves or trees”. See 12 Halsbury’s Laws of England (Simonds Edition) 

. (1953) S.C.J. 96 : 1953 S.C.R. 476, 483- (S-C.) 69 : (1956) S.C.J. 96 ; (1955) 2 S.C.R. 

. (1956) An.W.R. (S.C.) 69 : (1956) 1 M.LJ. 9>9. 9=2 and 923. 
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page 522 Note {m). It is not a “ transfer of a right to enjoy die immoveable 
property ” itself -(section 105 of die Transfer of Property Act), but a grant of a 
right to enter upon the land and take away a part of the produce of the soil from it. 
In a lease, one enjoys the property but has no right to take it away. In a profit a 
prendre one has a licence to enter on the land, not for the purpose of enjoying it, but 
for removing something from it, namely, a part of die produce of the soil. 

^ Much of the discussion before us centred round the Madhya Pradesh Abolition 
of Proprietary Rights (Estates, Mahals, Alienated Lands) Act of 1950. But I need 
not consider that because this, being a writ petition under Article 32, the petitioner 
must establish a fundamental right. For the reasons given in Ananda Beherd’s case'^, 
I would hold that she has none. This runs counter to Chhotabhai Jethabai PateVs 
case^, but as that was a decision of three Judges and the odier five, I feel that we are 
bound to follow the later case, that is to say, Ananda BehereCs case'^ especially as 
I think it lays down the law aright. 

The learned counsel for the petitioner contended that his client’s rights flowed 
out of a contract and so, relying on Chhotebhai Jethabai Patel’s case“, he contended 
that he was entitled to a writ. As a matter of fact, the rights in the earlier case were 
held to flow from a licence and not from a contract simpliciter (see page 483) but 
it is true that the learned Judges held that a writ petition lay. 

In so far as the petitioner rests her claim in contract simpliciter, I think she 
has no case because of the reasons given in Ananda Behera’s case^ : 

“ If the petitioners’ rights are no more than the right to obtain future goods under the Sale o f 
Goods Act, then that is a purely personal right arising out of a contract to which the State of Orissa 
is not a party and in any event a refusal to perform the contract that gives rise to that right may amount 
to a breach of contract^but cannot be regarded as a breach of any fundamental right.” 

To bring the claim under Article ig (i) (/) or Article 31 (i) something more 
must be disclosed, namely, a right to property of which one is the owner or in which 
one has an interest apart from a purely contractual right. Therefore, tlie claim 
founded in contract simpliciter disappears. But, in so far as it is founded either 
on the licence, or on the grant, the question turns on whether this is a grant of move- 
able or immoveable property. Following the decision in Ananda Behera’s case^, I 
would hold that a right to enter on land for the purpose of cutting and caiTying 
away timber standing on it is a benefit tlrat arises out of land. There is no difference 
there between the English and the Indian law. The English law will be found in 
12 Halsbury’s Laws of England (Simonds Edition), pages 620 and 621. But that 
still leaves the question whether this is moveable or immoveable property. 

Under section 3 (26) of the General Clauses Act, it would be regarded as “ im- 
moveable property ” because it is a benefit that arises out of the land and also be- 
cause trees are attached to the earth. On the other hand, the Transfer of Pro- 
^ perty Act says in section 3 that standing timber is not immoveable property for 
the purposes of tliat Act and so does section 2 (6) of the Registration Act. The ques- 
tion is tvhich of these two definitions is to prevail. 

Now it will be observed that “ trees ” are regarded as immoveable property 
becatise they are attached to or rooted in the earth. Section 2 (6) of the Registra- 
tion Act expressly sa^^s so and, though tire Transfer of Property Act does not define 

t. ((1956) An.W.R. (S.G.) 69 : (1956) i M. S.G.J. 96. 

L.J. (S.G.) 69 : (1955)2 S.GR. 919 : (1956) 2. (1953) S.CJ. 96: (1953) S.G.R. 476., 
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immoveable property beyond saying that it does not include “ standing timber, 
growing crops or grass ”, trees attached to earth (except standing timber) are im- 
moveable property, even under the Transfer of Property Act, because of section 3 
(26) of the General Clauses Act. In the absence of a special definition, the general 
definition must prevail. Therefore, trees (except standing timber) are immoveable 
property. 

Now, what is the difference between standing timber and a tree ? It is clear 
that there must be a distinction because the Transfer of Property Act dratvs one in 
the definition of “ immoveable property ” and “ attached to the earth ” ; and it 
seems to me that the distinction must lie in the difference between a tree and timber. 
It is to be noted that the exclusion is only of “ standing timber ” and not of “ timber 
trees ”. 

Timber is well enough known to be — 

“wood suitable for building houses, bridges, ships, etc., whether on the tree or cut and 
seasoned.” (Webster’s Collegiate Dictionary). 

Therefore, “ standing timber ” must be a tree that is in a state lit for these 
purposes and, further, a tree that is meant to be converted into timber so shortly 
that it can already be looked upon as timber Jhr all practical purposes even though 
it is still standing. If not, it is still a tree because, unlike timber, it will continue 
to draw sustenance from the soil. 

Now, of course, a tree will continue to draw sustenance from the soil so long as 
it continues to stand and live ; and physical fact of life cannot be altered by giving 
it another name and calling it “ standing timber But the amount of nourish- 
ment it takes, if it is felled at a reasonably early date, is so negligible that it can be 
ignored for all practical purposes and though, theoretically, there is no distinction 
between one class of tree and another, if the drawing of nourishment from the soil 
is the basis of the rule, as I hold it to be, the law is grounded, not so much on logical 
abstractions as on sound and practical commonsense. It grew empirically from 
instance to instance and decision to decision until a recognisable and workable pattern 
emerged ; and here, this is the shape it has taken. 

The distinction, set out above, has been made in a series of Indian cases that 
are collected in Mulla’s Transfer of Property Act, 4th edition, at pages 16 and sr. 
At page 16, the learned author says — 

“Sundmg Imber are trees fit for use for building or repairing houses. This is an exception to 
the general rule that growing trees are immoveable property.” 

At page 21 he says — 

“Trees and shrubs may be sold apart from the land, to be cut and removed as wood, and in that 
case they are moveable property. But if the transfer includes the right to fell the trees for a term of 
years, so that the transferee derives a benefit from further growth, the transfer is treated as one of 
immoveable property.” 

The learned author also refers to the English law and says, at page 21 — 

“ In English latv an unconditional sale of growing trees to be cut by the purchaser, has been 
held to be a sale of an interest in land ; but not so if it is stipulated that they are to be removed as 
soon as possible.” 

In my opinion, the distinction is sound. Before a tree can be regarded as 
“ standing timber ” it must be in such a state that, if cut, it could be used as timber ; 
and when in that state it must be cut reasonably early. Tlic rule is probably 
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grounded on generations of experience in foresti-y and commerce and this part of 
the law may have grown out of that. It is easy to see that the tree might otherwise 
deteriprate and that its continuance in a forest after it has passed its prime might 
hamper the growth of younger wood and spoil the forest and eventually the timber 
mai'ket. But, however, that may be, the legal basis for the rule is that trees that are 
not cut continue to draw nourishment from the soil and that the benefit of this goes 
to the grantee. 

Now how does the document in question regard this ? In the first place, the 
duration of the grant is twelve years. It is evident that trees that will be fit for 
cutting twelve years hence will not be fit for felling now. Therefore, it is not a mere 
sale of the trees as wood. It is more. It is not just a right to cut a tree but also to 
derive a profit from the soil itself, in the shape of the nourishment in the soil that 
goes into the tree and makes it grow till it is of a size and age fit for felling as timber ; 
and, if already of that size, in order to enable it to continue to live till the petitioner 
chooses to Tell it. 

This aspect is emphasised in clause (5) of the deed where the cutting of teak 
trees under ij feet is prohibited. But, as soon as they reach that girth within 
the twelve years, they can be felled. And clause (4) speaks of a first cutting and 
a second cutting and a third cutting. As regards trees that could be cut at once, 
there is no obligation to do so. They can be left standing till such time as the peti- 
tioner chooses to fell them. That means that they are not to be converted into 
timberatareasonablyearly date and that the intention is that they should continue 
to live and derive nourishment and benefit from the soil ; in other words, they are 
to be regarded as trees and not as timber that is standing and is about to be cut and 
used for the purposes for which timber is meant. It follows that the grant is not 
only of standing timber but also of ti-ees that are not in a fit state to be felled at once 
but which are to be felled gradually as they attain the required girth in the cours. 
of the twelve years ; and further, of trees that the petitioner is not required to fell 
and convert into timber at once though they are of the required age and growthe 
Such trees cannot be regarded as timber that happens to be standing because timber, 
as such, does not draw nourishment from the soil. If, therefore, they can 
be left for an appreciable length of time, they must be regarded as trees and not as 
timber. The difference lies there. 

The result is that, though such trees as can be regarded as standing timber at 
the date of the document, both because of their size and girth and also because of 
the intention to fell at an early date, would be moveable property for the purpose 
of the Transfer of Property and Registration Acts, the remaining trees that are also 
covei-ed by the grant will be immoveable property, and as the total value is Rs. 26,000 
the deed requires registration. Being unregistered, it passes no title or interest and, 
therefore, as in Ananda Bekera’s case^ the petitioner heis no fundamental right which 
she can enforce. 


I- (1956) An.W.R. (S.G.) 6g ; (1956) i 
M.L.T. (S.G.) 69 : (1956) S.GJ. 96: (1955) 


2 S.G.R. gig. 
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My lord the Chief Justice and my learned brothers prefer to leave the question 
whether the deed here is a lease or a licence coupled with a grant, open because, 
on eitlier view the petitioner must fail. But we ai-e all agreed that the petition be 
dismissed with costs. 

IFnV Pelthon dismissed. 
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^ 95^1 XAGPUR SUECTRiC UGHT & POWER CO.. LTD. V. SHREEPATEIRAO. 

SUPREME COURT OF IKDIA. 

[Ci^ il Appellate Jurisdiction.] 

Present : — S R. Das. Chief justice, T. L. Venkataraha AiTARj.S. K; D.as, 

P. B. GA^gENDRAGADK-AR AND VdXAN BoSE^ JJ. ■ _ — ' ' 

XagpuT Electric Light and Power Go., Ltd., and others Appellori^ ■ ■ j 

D. - 

'K. Shreepathirao • 'E^pondent. 

Ir.£:zfTid Erzplq^^.t {SierJbig Orders) Ad {XX of 1946), sesibrs 4 io lO crj CkrJrdP^Pfc^iiSXSfi'' 
'Bcrcr Irjhstrid Dbpdis SdlUr-jrS Arl{XXIIIcf iQS-j),s'dt(n SO—St^dir^ Orders zrArr— Idirprefc^zcr. f 
'■Err.plojii' crA ‘ vxri^r-JT. ’ is. SUsdisg Order .Vo. s—AppIbdriliip cf SicrAisg Orders— Es-.plqpu rsi f.z{r. a 
Izdxl crA Asrgcd for rdsxrAsd — Terrdsstisr. cf esplqjserJ srAn StcrAdsg Order So. iG—Prcprie^. 

The Standing Orders of the appellant Company ss-ere framed under the Industrial Employment 
(Standing Orders) Act (XX of 1046), and secrion 30 of the C. P. and Berar Industrial Disputes 
Settlement Act (XXin of 1947) and they -^s-erccertiSed and approved bj- the appropriate authorities. 

Standing Order Xo. 2 (c) deSnes ‘employee* to mean all personsj male or femal^ employed 

whose names and ticket numbers are included in the departmental musters and S%X!rkman ’ tmdcr 
Standing Order Xo. 2 (d) means such categories of employees as ma%- from time to time be declared to 
be ‘ ts'oriinan ' by the management. The respondent, erstts'hile head-clerk of the company, tvas 
not given a ticket which Standing Order Xo. 4 enjoins shall be issued to every -.surkman. He v.-as 
charged for misconduct and subsequendy ss-as discharged from service in conformity sdth Standing 
Order Xo. 16. On a writ petition filed by him in the High Court it was held in Letters Patent 
.Appeal that he was not an employee as defined in Standing Order Xo. 2 (c) and as such the Standing 
Order Xo. 16 would not apply to him and the local Act applies and so the ■writ was issued holding 
he was still in service. Hence the appeal by Special lea%-e. 

Held : Xo doubt, in construing a statutory pro'visioa or rule every word occuning therein must 
be given its proper meaning. But even a definition clause must derive its meaning from the subject 
or context. The principle of interpretation in Coriis v. The Kr-J Wder-xrrks Center^, 108 ETC ( K.R ) 
741 as applied in Petzssd GcsrAcs v. Trdss-xlcrcpdsrcs: jcsessdxd Dhssssehhcrc Sesghs SldhJ, (1917) 
IX.R. 41 Mad. 624, should apply in the present case and the ^^-o^ds “ whose names and ticket numbers 
are included in the departmental musters ” in Standing Order Xo. 2 (c) should be read as “ tvhose 
names and ticket numbers if any, are included in the departmental mttster ” and should apniy in 
the case of those employees only who pcsess tickets ; thej' are not intended to esclude employees ■who 
do not possess tickets or to whom tickets have not been issued. 

The consideration of the subject and context of the Standing Orders read in their entirety and in 
harmony with one another make it clear ^vhat is the distinction behveen the two dasses ‘employees^ 
and S'.-orkmen This distinction means that all workmen are employees but all employees are not 
workmen and the inclusion of ticket numbers in the departmental musters will be aooEcable to those 
employees only to whom tickets have been issued ; but such inclusion is not an essential cbaracteristic 
of an ‘employee’. 

Hence on a true construction of the Standing Orders, including definition clause in Standing 
Order Xo. 2 (c), the Standing Orders are applicable to the respondent. If the Standing Orders so 
apply bis serrics was terminated jn accordance with Standing Order Xo. 16 (l) and the writ aooli- 
cation made to the High Cksurt must faiL 

Appeal by Special Leave fit)m tbe Judgment and Order, dated tne sSth 
September, 1956, of tbe former Nagpur Higb Court in Letters Patent Appeal No. 66 
of 195®.- arising outof tbe Judgment and Order, dated lAtb April, 1956, of tbe said 
Higb Court in ^Miscellaneous Petition No. 6 of 1956. 

M. C. Seidcad, Attorney-General of India and B. Sen, Senior Advocate {D. B, 
Pedkja and I. X. Shrqf, Advocates, •with them), for Appellants. 

R. V. S. Alum, Advocate, for Respondent. 


• CUA. Xo. 5 of 1958. 

S C J — 140 


I Ith' April, 1958. 
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The Judgment of the Court was delivered by 

•S'. Das, J . — ^This is an appeal by Special Leave. The appellants before us 
are the Nagpur Electric Light and Power Co., Ltd., (hereinafter referred to as the 
Company), a public limited company having its registered office at Nagpur in 
Madhya Pradesh, its Manager, and Assistant Manager. The respondent, Shree- 
pathi Rao, joined the service of the Company as a typist on a salary of Rs. 30 per 
month in July, 1936. He rose in rank from time to time and was appointed Deputy 
Head Clerk in 1947 in the grade of Rs. 120-10-225. Since 1952 he has been 
receiving a basic salary of Rs. 245 per month. On November 28, 1955, an expla- 
nation was called for from him with regard to the issue of certain bills to consumers 
of electricity called “ high tension consumers ”, without having certain “ notes 
for the information of consumers” printed at the back of the bills. The respondent 
submitted his explanation on the next day, marking a copy thereof to one of tire 
directors of the Company. On December 2, 1955, he was again asked to explain 
why he marked a copy of his explanation to one of the directors. The respondent 
submitted an explanation in respect of this matter also. On the same date, he was 
again asked to explain as to how and why certain “ double adjustments ” had been 
made in the accounts of 1954 relating to the consumers’ department of the Com- 
pany, the allegation being that a' sum of Rs. 1,05,894-7-7 which represented the 
amount of bills of the Central Railway had been deducted twice in the accounts. 
The respondent submitted an explanation on December 3, 1955, in which he said 
that the charge was vague and that, after 1949, he was not in any way concerned 
. with the preparation of summaries and annual statements of accounts of the con- 
sumers’ department. On December 5, 1955, an order of suspension was made 
against the respondent which stated that the order was to take immediate effect 
and to remain in force until further orders, pending some investigation against the 
respondent. Two days later, on December 7, 1955, a memorandum was served 
on the respondent terminating his services with effect from January 31, 1956. The 
memorandum, so far as it is relevant for our purpose, read — 

“ Wc hereby give you notice under Standing Order No. 16(1) that your services will stand 
terminated as from 31st January, 1956. 

The Company’s Managing Director is satisfied that it is not in the interests of the business of the 
Company to disclose reasons for terminating your services.” 

On December 19, 1955, a notice was served on the Company on behalf of tlie 
respondent wherein it was stated that the order of suspension, dated December 5, 
1955 and the order of termination, dated December 7, 1955, were illegal and ultra 
vires and a request was made to withdraw the said orders and reinstate the respon- 
dent within 24 hours, failing which the respondent said that he would take legal 
action in the matter. On December 26, 1955, the Company sent a reply to the 
notice denying the allegations, and the Company further stated that it had no desire 
to enter into a discussion with the respondent as to the propriety of the orders passed. 

On January 2, 1956, the' respondent filed a petition under Article 226 of the 
Constitution in the High Court at Nagput in which he prayed for the issue of ap- 
propriate writs or directions quashing the orders of suspension and termination, 
dated December 5, 1955, and December 7, 1955, respectively and asking for* certain 
other reliefs. This petition was heard by a learned single Judge on certain pre- 
liminary objections raised by the present appellants, and, by an order, dated April 
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I4j 1956, he upheld the preliminary objections and dismissed the petition. The 
preliminary objections taken were these ; it was urged that the service of the res- 
pondent was terminated in accordance with the Standing Orders of the Company 
approved by the relevant authorities under the provisions of the Industrial Employ- 
ment (Standing Orders) Act (XX of 1946), hereinafter referred to as the Central 
Act, and also under the provisions of the Central Provinces and Berar Industrial 
Disputes Settlement Act (G. P. and Berar Act XXIII of 1947) hereinafter called 
the local Act ; and if the respondent had any grievance against the said Standing 
Orders, his only remedy was to get the Standing Orders amended as provided for 
in the relevant Act, but he had no right to move the High Court under Article 226 
of the Constitution for quashing the orders passed against him or for reinstatement 
etc. Alternatively, it was urged that if the Standing Orders did not apply in the 
case of the respondent as was the respondent’s case, then the ordinary law of master' 
and servant applied, and the only remedy of the respondent was to sue the Com- 
pany in damages for wrongful dismissal. On these preliminary objections the 
learned Judge held (i) that the respondent was not an employee within the meaning 
of the Standing Orders and therefore his case was not governed by the Standing 
Orders ; (2) that the relationship between the appellants and the respondent was 
contractual and not statutory and the remedy of the respondent was to sue the Com- 
pany in damages for wrongful dismissal ; and (3) as for amendment of the Standing 
Orders so as to include the respondent and persons in his category, the only remedy 
open to the respondent was to take action under the relevant Act by approaching 
a recognised union to move in the matter. 

On the dismissal of his petition, the respondent preferred an appeal under 
clause 10 of the Letters Patent. This appeal was heard and allowed by a Division 
Bench on September 26, 1956, on the findings that (i) the Standing Orders did 
not apply to the respondent, though he was an employee within the meaning of 
that expression in section 2 (1 ) of the local Act; (2) the conditions of the respondent’s 
service were governed by the provisions of the local Act and on a breach thereof, 
the respondent had a right to move the High Court for appropriate orders under 
Article 226 of the Constitution ; and (3) as the termination of the service of the 
respondent was without statutory authority, it must be vacated. The Division 
Bench accordingly allowed the appeal, quashed the orders of suspension and ter- 
mination of service and declared that the respondent continued to be an employee 
of the Company on terms which were applicable to him on the date of his suspension, 
namely, December 5, 1955. There was also a direction to the Company to pay back 
wages to the respondent. 

The appellants herein then moved this Court and obtained special leave to 
appeal from the order of the Division Bench, dated September 26, 1956. The pre-. 
sent appeal has been brought in pursuance of the order granting special leave to, 
the appellants. 

The first and foremost question which arises for decision in this appeal is whether 
the Standing Orders of the Company apply to the respondent. We have already 
stated — ^and it is not in dispute — that the Standing Orders were approved by the certi- 
fying officer xmder the provisions of the Central Act and by the Labour Gonunissioner 
under section 30 of the local Act. It is necessary to explain here the general scheme 
of the provisions of the two Acts under which the Standing Orders wer^ approved. 
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Under the Central Act, the expression “ Standing Orders ” means rules relating 
to matters set out in the Schedule, and section 3 requires that within six months 
from the date on which the Central Act becomes applicable to an industrial estab- 
lishment the employer shall submit to the certifying officer five copies of the Draft 
Standing Orders proposed by him for adoption in his industrial establishment- 
Sub-section (2) of section 3 lays down 'that provision shall be made in such draft 
for every matter set out in the Schedule which may be applicable to the industrial 
establishment and where model Standing Orders have been prescribed, the draft 
shall be, so far as practicable, in conformity with such model. The Schedule refers 
to the matters which arc to be provided by Standing Orders, and item 8 of the Sche- 
dule relates to “ termination of employment, and the notice thereof to be given 
by employer and workman”. We may state here that the Central Act contains a 
definition of “workman” which at the material time in this case, meant any person 
employed in any industrial establishment to do any skilled or unskilled, manual- or 
clerical, labour for hire or reward, but did not include any member of the armed 
forces. Sections 4 to 10 of the Central Act deal with (a) conditions for certification of 
Standing Orders, (b) certification of Standing Orders, (c) appeals, (</) date of opera- 
tion of Standing Orders, (e) register of Standing Orders, (/) posting of Standing 
Orders and (g) duration and modification of Standing Orders. There are similar 
provisions in the local Act, Chapter IV of which deals with Standing Orders. 
Sub-section (i) of section 30 of the local Act lays down — 

" Every employer, in respect of any industry to which this Act has been made applicable under 
sub-section (3) of section i, shall, within two months of the date of such notification, submit to the 
Labour Commissioner for approval, in such manner as may be prescribed, a copy of the Standing 
Orders concerning the relations between him and his employees with regard to all industrial matters 
mentioned in Schedule 1.” 

Item 8 of Schedule I of the local Act is again “termination of employment, notice 
to be given by employer and employee”. The other sub-sections of section 30 lay 
down the procedure to be followed for the approval of Standing Orders by the Labour 
Commissioner, appeal by an aggrieved person, etc. Sections 31 and 32 laydown the 
procedure for an amendment of the Standing Orders either at the instance of the 
employer or at the instance of a representative of employees. It is worthy of note 
that sub-section (i) of section 30 requires every employer to submit to the Labour 
Commissioner a copy of the Standing Orders concerning the relations between him 
and his employees with regard to all industrial matters^ mentioned in Schedule I. 
The local Act defines the expression “employee” and, at the relevant time, it meant 
any person employed by an employer to do any skilled or unskilled, manual or cleri- 
cal work for contract or hire or reward in any industry. It is worthy of note that the 
definition of “employee” in the local Act corresponds more or less to the definition of 
“workman” under tlie Central Act. There are some minor differences in the definition' 
of the two expressions in the two Acts, but with those differences we are not concerned 
in the present case. 

The Standing Orders with which we arc concerned in the present case came'inlo 
force on November 14, 1951, and it is convenient at this stage to refer to tlic relevant 
Standing Orders. Standing Order No. 2 defines certain expressions used in the Stand- 
ing orders. It states — 

y In these Orders, unless there is anything repugnant in the subject or context ; — 
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(а) ‘ employees ’ means all persons, male or female, employed in the OfiSce or Mains Depart- 
ment or Stores or Power House or Receiving Station of the Company, either at Nagpur or at Wardha 
whose names and ticket numbers are included in the departmental musters. 

(б) ‘ The Manager ’ means the person appointed as such and includes the Assistant Manager 
and in relation to Wardha establishment ‘ the Resident Engineer 

(c) ‘ Ticket ’ includes a card, pass or token. . 

(d) ‘ 'Workman ’ means such categories of employees as may from time to time be declared 
to be ‘ workman ’, by the Management 

Standing Order No. 3 classrfi^ employees into certain categories and Standing 
Order No. 4 deals with tickets. In substance, it says that every ^vorlanan, permanent 
or temporary'-, shall have a ticket or card, and an apprentice shall have an appren- 
tice card ; the tickets or cards issued shall be surrendered^vhen theAVorkman is dis- 
charged or ceases to belong to the class of employement for ivhich the card or ticket is 
issued. It is to be noticed that under the definition clause “ivorkman” means such 
categories of employees as may from time to time be declared to be workmen by the 
management and Standing Order No. 4 makes it clear that every workman, perma- 
nent or temporary-, ^vill have a ticket. Standing Order No. 16 deals ivitli termination 
of emplo^Tnent, and clause (i) thereof, relevant for our purpose, must be quoted in 
fuU— 

“ For terminating the employment of a permanent employee, a notice in tmting shall be given 
rither by the employer or the employee, giving one calendar month’s notice. The reasons for the 
termination of the services will be communicated to tlie employee in writing, if he so desires at the 
time of discharge, unless such a communication, in the opinion of the Management, may directly 
. or indirectly lay the Company and the Management or the person signing the commimication open 
to criminal or civil proceedings at the instance of the employee, or the Company’s Managing Director 
is satisfied that it is not in the interests of the business of the Company to disclose the reasons and so 
orders in tsTiting,’’ 

Now, it is not in dispute that the respondent is a 'workman’ within the meaning 
of the Central Act and an ‘employee’ as defined in the local Act. The controversy 
before us is as to whether he is an ‘employee’ wdthin the meaning of the Standing 
Orders. Admittedly, no ticket has been issued to the respondent by the Company; 
his ticket number cannot, therefore, be included in the departmental muster. The 
learned Judges of the High Court held that the inclusion of the name and ticket num- 
ber in the departmental muster yvas an essential characteristic of an ‘employee’ as 
defined for the purpose of the Standing Orders, and the mere fact of employment in 
the OfiSce, Mains Department, Stores, Power House or Receiving Station of the 
Company was not enough to make a person so employed an ‘employee’ within the 
meaning of the Standing Orders, and as the respondent did not fulfil the necessary 
condition of havdng his name and ticketnumber included in the departmental muster, 
he was not an ‘employee’ as defined for the Standing Orders, which did not therefore 
apply to liim. On behalf of the appellants, it is contended that regard being had to 
the context and the entire body of the Standing Orders, the aforesaid view of the 
High Court is not correct, and on a proper construction, inclusion of the name and 
ticket number in the departmental muster is not an essential characteristic of an 
‘ employee ’ as defined for the Standing Orders. It is rightly pointed out that if the 
possession of a ticket and a ticker number is taken as an essential charactericstic of an 
‘employee’, then there is hardly any difference betiveen an‘employee’and a Svorkman’ 
as defined in the Standing Orders ; because a ‘ivorkman’ means such categories of 
employees as may from time to time be declared to be workmen, and xmder Standing- 
Order No. 4 all workmen must have tickets, If a person employed by the Company 
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must have a ticket before he can be an employee, and if workmen are such categories 
of employees as have tickets, the distinction between the two disappears and it is 
difficult to understand why two definitions were necessary. 

On a consideration, however, of the subj'ect or context of the Standing Orders, 
read in their entirety and in harmony with one another, it becomes at once clear why 
two definitions are necessary and what is the distinction between the two classes 
‘employees’ and ‘workmen’ — in the Standing Orders. The expression ‘employee 
denotes a larger group — namely, all persons, male or female, who are employed in the 
Office, Mains Department, Stores, Power House or R^eceiving Station of the Com- 
pany, either at Nagpur or.Wardha. ‘Workmen’ denotes a smaller group, such 
categories of employees as have been declared to be workmen, and who must have a 
ticket. Such a distinction is clearly intelligible in an industrial establishment, where 
for security and other reasons a system of tickets or passes is necessary for those who 
work in the Power House or Mains Department or other places where essential 
machinery is installed while others, such as the clerical staff, may work in an office 
building where security demands are either non-existent or much less insistent. 
This distinction means that all ‘workmen’ are ‘employees’, but all ‘employees’ are 
not ‘workmen’ for the purpose of the Standing Orders, and the inclusion of ticket 
numbers in the departmental musters will be applicable to those employees only to 
whom tickets have been issued ; but such inclusion is not an essential characteristic 
of an employee. 

Let us now see if such a distinction is consistent with the Standing Orders as a 
whole. Standing Order No. 3, which classifies employees, defines a probationer in 
clause (c) and says that a probationer means an employee who is appointed in a 
clear vacancy on probation for a period not exceeding twelve months, etc. Standing 
Order No. 4 does not require the issue of a ticket to a probationer; yet a probationer is 
an employee. It is thus obvious that the Standing Orders do make a distinction bet- 
ween ‘employees’ and workmen’, and there may also be employees who have no 
tickets. Some of the Standing Orders apply to workmen only, e.g., Standing Orders 
Nos. 12, 13, 14 and 15. Other Standing Orders apply to all employees, whether they 
are workmen or not. Standing Order No. 16 falls in the latter category ; it applies 
to all employees — 

Standing Order No. 8 (6), we think, makes the position still more elear. It says — 

“ Any employee, who after marking his attendance or presenting his ticket, card, or token, as 
the case may be, is found absent from his proper place of work during working hours without per- 
mission or without any sufficient reason, shall be liable to be treated as absent for the period of his 
absence.” 

If every employee has to have a ticket, it is difficult to understand why this Standing 
Order should make a distinction between an employee who marks his attendance and 
another who presents his ticket, card or token. Such a distinction is easily understandable 
when some employees do not possess a ticket, card or token, so that they merely 
mark their attendance ; while those who possess a tieket, card or token present it. 

It has been suggested that Standing Order No. 4 is not exhaustive in the matter 
of issue of tickets ; it talks of an issue of a ticket to every permanent workman, a 
card to every badli workman, a temporary ticket to every temporary workman, and 
an apprentice card to every apprentice. It does not prescribe the issue of a pass or 
token, though the definitiqn of a ‘tmltct’ inejudes a pass or token, The suggestion 
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further is that Standing Order No. 2 (a) itself authorises the issue of tickets to other 
employees, so that tliere may be one kind of tickets issued to workmen under Stand- 
ing Order No. 4 and another kind of tickets to other employees under Standing Order 
No. 2 (a) . On this view, it is suggested that the alternative mentioned is Standing 
Order No. 8 (b) really amount to an option given to an employee either to mark his 
attendance or present his ticket. It is, however, difficult to imderstand the necessity 
of an option of this kind when every employee must, have a ticket, particularly when 
the exercise of such an option is likely to defeat the very pmpose for' which tickets are 
issued in an industrial etablishment. We do not, however, think that die case 
of the respondent is in any way strengthened by holding that Standing Order No. 
2 (a) itself authorises the issue of tickets to employees other tlian workmen. Even on 
that construction, tlie failure of tlie Company to issue tiekets under Standing Order 
No. 2 (a) will not deprive tlie employees of tlieir real status as employees and of the 
benefit of the Standing Orders. The direction for the isuse of tickets will, in tliat view 
of the Standing Order, be an enabling provision only and not an essential characteris- 
tic of an employee. Further, Standing Order No. 4 provides for tlie surrender of 
tickets issued thereunder but Standing Order No. 2 (a) if it is construed as enabling 
the Company to issue tickets makes no provision for the surrender of tickets when 
the employee ceases to be an employee. This absence of any provision for surrender 
applicable to such tickets clearly implies that issue of tickets is not contemplated by 
the Standing Order No. 2 (a) itself. 

On behalf of the respondent, however, the main argument has been of a different 
character. It has been argued that tliere need not be one set of Standing Orders for 
all employees, and the Standing Orders in question being confined to those employees 
to whom tickets had been issued, the respondent who had no ticket was outside their 
purview, and the result was that tlie company had committed a breach of tlie sta- 
tutory provision in section 30 of the local Act in the sense that no Standing Orders 
had been made in respect of the respondent and employees like him to whom tickets 
had not been issued. It has been argued that, therefore, no action could be taken 
against the respondent eitlier under the Standing Orders or even under the ordinary 
law of master and seiv'ant. We are unable to accept this agrument as correct. We 
have pointed out that the Standing Orders themselves make a distinction between 
‘employees’ and ‘workmen,’ and there may also be employees who have no tickets. 
To hold that tlie Standing Orders apply to tliose employees only to whom tickets have 
been isued will make employees synonymous with workmen — a result negatived by 
two separate definitions given in Standing Order No. 2. The Central Act as well 
as the local Act contemplate the making of Standing Orders for all employees in 
respect of matters which are required to be dealt with by Standing Orders. The 
Standing Orders in question were not objected to as being defective or incomplete 
by workmen, and tlrey have been approved by the appropriate authority and they 
must be construed with reference to their subject or context. In the absence of 
compelling reasons to the contrary, it should be held that tliey apply to all employees 
for whose benefit they have been made. We see no compelling reasons for holding 
that tlie Standing Orders do not apply to the respondent. In our view, and having 
regard to the subject or context of tlie Standing Orders, tlie words “whose names 
and ticket numbers are included in tlie departmental musters” in Standing Order 
No. 2 (a) do not lay down any essential characteristic of an employee and are 
applicable only in cases where tickets have b^n issued to an employee. The . 
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essential content of the definition of an employee is employment in the Office, 
Mains Department, etc,, of the Company either at Nagpur or Wardha, and that 
of a workman the necessary declaration by the Company which would entitle him 
to a ticket under Standing Order No. 4. 

There is also another relevant consideration which must be borne in mind 
in construing the Standing Orders in question. Section 30 of the local Act imposes 
a statutory obligation on the employer to make Standing Orders in respect of all 
his employees and a breach of the statutory obligation involves a criminal liability. 
That being so, the Court would be justified, if it can reasonably do so, to construe the 
Standing Orders so as to make them consistent with the compliance of the said 
statutory obligation. 

We are not unmindful of the principle that in construing a statutory provision or 
rule, every word occurring therein must be given its proper, meaning and weight. The 
necessity of such an interpretation is all the more important in a definition clause. 
But even a definition clause must derive its meaning from the context or subject. In 
Cortis V. T/ie iveiit Waterworks Company^, the question, for consideration, was the inter- 
pretation of the appeal clause in an Act for Paving, Cleansing, Lighting, etc., of 
the Town and Parish of Woolwich (47 Geo. Ill, Sess. 2, Cap. CXI). By the i6th 
section of the statute, 

“ the commissioners are to make rates upon all and every person or persons who do or shall 
hold, occupy, possess, etc., any land within the parish”. 

The statute also a gave a right of appeal to any person or persons aggrieved by 
any rate, but the appeal clause required the person or persons appealing against a 
rate to enter into a recognisance; the question was if this requirement was intended 
to exclude corporations from the puiview of the appeal clause, as corporations, it 
was urged, cannot enter into a recognisance. In interpreting the appeal clause, 
Bayley, J., observed — 

“ But assuming that they cannot enter into a recognisance, yet if they are persons capable of 
being aggrieved by and appealing against a rate, I should say that that part of the clause which gives 
^the appeal applies to all persons capable of appealing, and that tlie other part of the clause which 
requires a recognisance to be entered into applies only to those persons tvho are capable of entering 
into a recognisance, but is inapplicable to those who are not.” 

The same principle of interpretation was applied in Perumal Goundan v. The Thirumala- 
rayapuram Janamkoola Dhanasekkara Sangha Mdhi~, in construing the Explanation to 
Order 33, rule i, of the Code of Civil Procedure, which says inter alia that 

“ a person is a pauper when he is not entitled to property worth one hundred rupees 

other than his necessary wearing apparel and the subject-matter of the suit.” 

The question was if the aforesaid provision applied to companies. It was held that 
it would be wrong to construe the provision to mean that only persons who possess 
tvearing apparel can sue as paupers. We are of the view, that the same rule of cons- 
truction should apply in the present case, and the words “whose names and ticket 
numbers are included in the departmental musters” occurring in S'anding Order No. 

2 (a) should be read as “whose names and ticket numbers, if any, are included in the 
departmental muster” and should apply in the case of those emp]o3’’ees only who 
possess tickets andwhose ticket numbers are capable of being entered in departmental 
musters ; they are not intended to exclude employees who do not possess tickets or to 
Avhom tickets have not been issued and consequently whose names only are so entered. 

1. <1827) 7 B. & C, 31.} ; 108 B.R. (K,B.) 2. (1917) 34 M.L.J. 421 ; Lh-R. 41 Mad, 

74b - . . . 6241 
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The learned Judges of the High Court were influenced by the circumstance 
fhat in an earlier case D. C. Dungore v. S. S.’ JDandige (Miscellaneous Petition No. 134 
of 1954 decided by the same High Court on September 23, 1955) the Company toot 
up the stand that the Standing Orders applied to employees to whom tickets had been 
issued — a stand different from and inconsistent ^vith that taken in the present case. . It 
may be pointed out, ho\vever, that D.C. Dimgore of the earlier case was not an em- 
ployee within the meaning, of the relevant Act, and there could be no Standing 
Orders in respect of his conditions of service. Moreover, in the matter of construc- 
tion of a stuatutory provision ,no question of estoppel arises, and tlie learned Judges 
had pointed out that' the respondent himself thought fhat the Standing Orders 
applied to all employees. We have rested our decision as to the applicability of the 
Standing Orders not on -what the appellants or tlie respondent thought at one time 
or another but on a true construction of the Standing Orders themselves, including 
the definition clause in Standing Order No. 2 (a) . 

■We take the view tliat tlie Standing Orders apply to the respondent. This 
is reaUy decisive of the appeal ; because if the Standing Orders apply to the res- 
pondent and his service has been terminated in accordance with Standing Order 
No. r6 (!■), the writ application which the respondent made to the High Court must 
fail. 

The learned Attorney-General appearing for die appellants addressed us on the 
scope and ambit of Article 226 of the Constitution, and he contended that even if the 
respondent had been wongfully dismissed by his private employer, the proper 
, remedy was by means of a suit and not by invoking the special writ jurisdiction of the 

High Court. These contentions raise important questions, butwedonot think that 
we are called upon to decide them in this case. 

Lastly, it has been urged on behalf of the respondent tliat even if we hold tliat 
tlie Standing Orders apply to the respondent, we should remand the case to the High 
Court for a decision on merits of other points raised by the respondent, because the 
question whether the Standing Orders apply or not was treated as a preliminary issue 
by tlie High Court and no decision was given on other points. We asked learned ad- 
vocate for the respondentivhat other points remain for decision on his writ applica- 
tion, once it is held tliat the Standing Orders apply to the respondent and his serwce 
has been terminated in accordance with Standing Order No. 16 (r). Learned advo- 
cate then referred us to Standing Order No. 18, whicli provides for penalties for mis- 
conduct, and submitted that the provisions thereof have not been complied with by 
the appellants. He particularly referred to clause (c) of Standing Order No. 18 and 
submitted that tlie order of suspension passed against the respondent was in violation 
of the safeguards mentioned therein. The short answer to this argument is that no 
penalty for misconduct has been imposed on the respondent under Standing Order 
No. 18, The Company paid his salary to the respondent from the date of suspension 
to Jana,m-y 31 , 1956, which also shoived tliat no order was passed by way of punish- 
ment for misconduct. The Company chose to terminate the ser\*ice of the respondent 
in accordance ■witli Standing Order No. 16, and did not think fit to proceed against 
tlie respondent for any alleged misconduct, and it was open to the Company to dos 
so. So far as Standing Order No. 16 is concerned, all the requirements thereof' 
have been complied with. That being the postion, no other iioint rernains for- 
decision in the present case, - , , 
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The result, therefore, is that the appeal succeeds and is allowed. The Judg- 
ment and Order of the High Court, dated September 26, 1956, are set aside and 
the writ petition of the respondent is dismissed. In view of the stand which the 
appellants had taken in the earlier case with regard to the Standing Orders we think 
it proper to say in this case that the parties must bear their own costs throughout. 

Appeal allowed. 

Writ Petititon dismissed. 

SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — Mr. S. R. Das, Chief Justice, T. L. Venkatarama Aiyar, S.K. 
Das, A. K. Sarkar, AND Vivian Bose, JJ. 

Sales Tax Officer, -Cuttack and another .. Appellants* 

' 

M/s. B. C. Patel & Co. . . Respondent. 

Orissa Sales Tax Act {XIV of 1947), section 4 (i) and {2) — Extension to merged States — Notification 
under seelisn 4 (i), Na. 2s6g-F, dated isi Marek, iggg, fhnng gist March, ig4g, as the relevant date and 
the year 1948-49 as the relevant period to fix the dealers liabh'—Validity of — Assessments under {pre-Consti~ 
tution and post-Constitution) — Writ of certiorari under Article 226. 

The Government of Orissa issued notification, dated t^th December, 1948, under section 4 of the 
Extra Provincial Jurisdiction Act (XLVII of 1947) extending the Orissa Sales Tax Act (XIV of 1947) 
to the merged States areas ; it further issued a notification on ist March, 1949, under section i (3) of 
the said Act bringing into forces sections 2 to 29 of the same in those areas and another on the same 
date under section 4(1), Notification No. 226g-F, appointing March 31, 1949, as the date from which 
the liability to sales-tax will arise as also the dealers liable as those whose turnover for the year ending 
31st March, 1949, SjOOO. The respondents were thereunder assessed to sales-tax on 

inter-State sales for the 5 quarters ending' September 30, 1949; December 31, I949> June 30, 1950, 
September 30, 1950, and December 31 , 1950. They filed a petition for writ of certiorari and for quash- 
ing the said assessment under Article 226 of the Constitution on the ground that the Notification under 
section 4 (i) was invalid as running counter to that sub-section and no liability therefore arose ; they 
further contended that the last 3 assessment orders were invalid by reason of the provisions of Article 
286 of the Constitution. The High Court accepted the contentions and held that the assessment 
orders for the entire period were invalid and without jurisdiction. Hence the appeal. 

Per Das, C J. and Venkatarama Ayyar, J. — ^Thc impugned Notification No. 2269-F of March, 1 949, 
fixed by its later part the year ending March i, 1949 to determine the dealers liable (z.r.,) dealers 
svhose turnover in that period exceeded Rs. 5,000 ; it runs counter to sub-section (1) of section 4 
of the Orissa Sales-tax Act (XIV of 1947); but the earlier part fixing the relevant date as March 31, 
1949, from which date the tax is leviable is valid as in conformity with section 4(1). The two parts 
are not inextricably wound up ; they are separable. The notification in so far as it fixes the date 
March 31, 1949, for liability to tax to arise is valid and the rest of the notification is invalid and must 
be treated as surplusage. 

In the instant case, in view of the concession by the petitioner in the High Court that he would 
be liable on a proper notification there need be no remand for a finding that his turnover for 1947-48 
exceeded Rs. 5,000 and the pre-Constitution assessments are valid. Even if it did not so exceed and 
hence section 4 (i) does not apply to the respondents they will be liable to pay sales-tax under 
section 4 (2) for the said two quarters : 

VerS.K. Das and Vivian Bose, JJ. — The scheme of section 4, sub-section (i) is firstly to fix a date 
not earlier than thirty days after the notification from which the liability to tax will commence and 
secondly to impose the tax on every dealer whose turnover during the immediately preceding year 
exceeded Rs. 5,000. The impugned notification fixed March 31, 1949 as the relevant date but fixed 
the relevant period as the year ending March 31, 1949, Instead of March 31, 1948, which is the 
end of immediately preceding year talcing cither December 31 1948 or March i, 1949, as the com- 
mencement of the Act in the merged areas. For a liability to arise under sub-section (i) of section 


* Q,A, No, 230 of 1936, 
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4 the issue of a valid notification is a prerequisite and unless it complies with the said sub-section no 
liability to tax can arise. It cannot be held that the later part of the notification is a surplusage and 
the assessments for the pre-Constitution periods cannot be upheld tmder section 4 (i). But sub-sec- 
tion (2) of section 4 applies as all the requirements of the same are satisfied and the assessments are 
valid. Post-Constitution assessments are invalid imder Article 286 (i) of the Constitution. 

Per Sarkar, J. — The liability to pay tax under sub-section (2) of section 4 arises only on a notifica- 
tion under sub-section (i) appointing a date. The intention of the Legislature was both sub-section* 

(i) and (2) of section 4 would begin to operate at the same time and it was not contemplated that any 
question of liability imder sub-section (2) would arise before such a'question under sub-section (1) 
^ose. Tn this view of the matter it is unnecessary to discuss other questions and the appellants arc 
not entitled to levy any tax on the respondents. 

Per Curiam. — The decree of the High Court in so far as it sets aside the post-Constitution 
assessments is upheld, but the decree so far as it set aside the assessments for 2 quarters (pre" 
Constitution period) is reversed and the assessments restored. ‘ 

Appeal by Special Leave from the Judgment and Order, dated the 12th April, 
1955, of the Orissa High Court in O.J.G. No. 60 of 1952. 

C. K. Daphtary, Solicitor-General of India, {R. Ganapathi Ayer 3 .nd R. H. Dkebar^ 
Advocates, witli him), for Appellants. 

S. Pf. Andley, J. B. Dadachanji and Ratnesliwar Pfath, Advocates of Messrs. Rajinder 
Narain & Co., for Respondent. 

The following Judgments of the Court were delivered : 

Das, C.J. — 'Wc agree that this appeal must be allowed in part but we prefer to 
rest our judgment on one of the material points on a ground which is different from 
that adopted by our learned brother S.K. Das, J., in the judgment which has just 
been delivered by him and which we have had the advantage of perusing. 

The Orissa Sales Tax Act, (Orissa Act XIV of 1947), hereinafter referred to as 
the said Act received the assent of the Governor-General on April 26, 1947, when 
section i of the Act came into force. On August i, 1947, a Notification was issued 
by the Government of Orissa bringing the rest of the said Act into force in the 
Province of Orissa, as it was then constituted. Section 4, as it stood at all times 
material to this appeal, ran as follows : — 

“ 4. (i) Subject to the provisions of sections 5, 6, 7 and 8 and with effect from such date as 

the Provincial Government may, by notification in the Gazette, appoint, being not earlier than thirty 
days after the date of the said notification, every dealer whose gross turnover during the year immedi- 
ately preceding the commencement of this Act exceeded Rs. 5,000 shall be liable to pay tax under the 
Act on sales effected after the date so notified. 

Provided that the tax shall not be payable on sale involved in the execution of a contract which 
is shown to the satisfaction of the Collector to have been entered into by the dealer concerned on or 
before the date so notified. 

(2) Every dealer to whom sub-section (i) does not apply shall be liable to pay tax xmder this 
Act svith effect from the commencement of the year immediately following that during which his 
gross turnover first exceeded Rs. 5,000. 

(3) dealer rvho has become liable to pay tax imder this Act shall continue to be so liable 
until the expiry of three consecutive years, during each of which his gross turnover has failed to exceed 
Rs. 5 jOOO and such further period after the date of such expiry as may be prescribed and on the expiry 
of this latter period his liability to pay tax shall cease. 

(4) Every’ dealer whose liability to pay tax has ceased imder the provisions of sub-section ( 3 ) 
shall again be liable to pay tax under this Act vvith effect from the commencement of the yeay irpinc- 
^iatcly follo^ving that during 'which his gross turnover again exceeds Rs, 5,000,” - 
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On August 14, 1947, a notification was issued by the Gfovernment of Orissa appoint- 
ing September 30, 1947, as the date with effect from which that sub-section was to 
come into force in the then Province of Orissa, 

On January i, 1948, by a covenant of merger executed by its ruler, the feuda- 
tory State of Pallahara merged into the Province of Orissa. In exercise of the powers 
delegated to it by the Government of India under what was then known as the 
Extra Provincial Jurisdiction Act, 1947, the Government of Orissa on December 14, 
1948, issued a notification under section 4 of that Extra Provincial Jurisdiction Act, 
extending the Orissa Sales Tax Act to the territories of the erstwhile feudatory States, 
including Pallahara, which had merged into the Province of Orissa. On March i, 
■1949, a notification under section i (3) was issued by the Government of Orissa bring- 
ing sections 2 to 29 of the said Act into force in the added territories. On the same 
day another notification was issued under section 4 (i) of the Act, which was in the 
following terms : — 

“ In exercise of the powers c6nferred by sub-section (i) of section 4 of the Orissa Sales-tax Act, 
*947 (Orissa Act XIV of 1947) as applied to Orissa State, the Government of Orissa are pleased to 
appoint the 31st March, 1949, as the date with effect from which every dealer whose gross turnovsr 
during the year ending the 31st March, 1949, exceeded Rs. 5,000 shall be liable to pay tax under the 
aid Act on sales effected after'the said date ”. 

It was after this notification had been issued that the respondents were sought to be 
made liable to tax. 

The respondents were assessed under the said Act for five quarters ending les- 
pectively on September 30, 1949, December 31, 1949, June 30, 1950, September 30, 

1 950 and December 3 1 950. It will be noticed that the first two quarters related to 
a period prior to the commecementofthe Constitution and the remaining three quar- 
ters fell after the Constitution came into force. The Sales-tax Officer, Cuttack, having 
assessed the respondents to sales- tax under the said Act for each and all of the said 
five quarters and the respondents’ several appeals against the said several assessment 
orders under the said Act having been dismissed on April 12, 1952, the respondents 
filed a petition under Article 226 of the Constitution in the Orissa High Court pray- 
ing, inter alia, for a writ in the nature of a writ of certiorari for quashing the said 
assessment orders and for prohibiting the appellants from realising the tax so assessed 
or from making assessments on them in future. The contention of the respondents 
before the High Court was that the notification issued by the Government of Orissa 
on March i, 1949, under section 4 (i) being invalid in that it ran counter to the 
provisions of that sub-section, no part of the charging section came into force and 
consequently they were not liable to tax at all for any of the five quarters. As regards 
the three quarters following the commencement of the Constitution, they urged an 
additional plea, namely, that the assessment ordjsrs for those three quarters were in- 
valid by reason of the provisions of Article 286 of the Constitution. The High 
Court accepted both these contentions and by its judgment and order pronounced 
on April 12, 1955, cancelled the assessments. The Sales-tax Officer, Cuttack, and 
the Collector of Commercial Taxes, Cuttack, have appealed against the judgment 
and order of the High Court. 

As regards the assessment orders for the three post — Constitution quarters, the 
decision of the High Court purports to have proceeded on the decision of this Court 
in the State of Bombay v. United Motors (India) Ltd.^. We find ourselves in complete 

t ' " ^ ~ - - - - 1 I r- . I - 
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agreement with our learned brother S.K. DaSj J.. for reasons stated by him that 
the assessment orders for the three post-Constitution quarters ^vere hit by clause (i) 
of Article *286 and also section 30 (i) (a) (i) of the Act and ^\■ere rightly held by the 
High Court to be without jurisdiction. It is with regard to the assesment orders; for 
the two pre-Gonstitution quarters that w’e have come to a conclusion different from 
that to which our learned brother has arrived. _ We proceed to state our reasons. 

The impugned notification, as herein before stated, w^as issued on March i, 
1949, under section 4 (i) of the said Act. Under that sub-section every- dealer 
whose gross turnover during the year immediately preceding the commencement of 
the Act exceeded Rs. 5,000 would be liable to pay the tax under the Act on sales 
effected after the date “so notified” that is to say, the date which the pro\incial 
Government might by notification in the Gazette appoint. It is clear, therefore, that 
section 4 (i) by its terms determined the persons on -whom the tax liability 
would fall but left it to the pro\-incial Government only to appoint the date •^sdth effect 
from ^\•hich the tax liability would commence. It follot\3, therefore, that the only 
potver conferred by section 4 (i) on the Government -was to appoint, by a notification 
in the Official Gazette, a date t\'ith effect from -which the tax liability would attach to 
the dealers described and specified in the sub-section itself as the persons on \\hom that 
liability -would fall. The Government of Orissa issued the notification, herein 
before quoted, “in exercise of the powers conferred by sub-section (i) of section 4” 
and appointed March 31, r949, as the date with effect from which the tax liability 
would commence. It tvas none of the business of the Government of Orissa to say on 
what class of dealers the tax liability would fall, for that had been already determin- 
ed by the sub-section itself. Therefore, by the notification the Government of Orissa 
properly exercised its po\s-ers under sub-section (r) in so far as it appointed March 31, 
2949, as the date, but it exceeded, its powers by proceeding to say that aU dealers 
^\•hose gross turnover during the year ending March 31, 1949, exceeded Rs. 5,000 
should be liable to pay tax under the Act. This part of the notification nlearly ran 
counter to the sub-section itself, for under that sub-section it is only those dealers 
-whose gross turnover exceeded Rs. 5,000 “during the year immediately preceding' 
the commencement of this Act” that became liable to pay the tax. For the purposes 
of the five assessment orders it made no difference whether the Act is taien to have 
commenced on December 14, 2948, when it was extended to the feudatory States by 
notification tmder section 4 of the Extra Proxdncial Jurisdiction Act, 1947 or on Afarch 
I, r94g, when the notification imder section i (3) xvas issued, for in either case the year 
immediately preceding the commencement of this Act xs-as April i, 2947 to March 
31, 1948. The position, therefore, is that by the earlier part of the impugned noti- 
fication the Gox-ermnent of Orissa properly and rightly exercised its poxver'in appoint- 
ing March 31, 1949, as the date xxith effect from xvhich the liability to pay tax rmder 
the Act xvould commence, but by its latter part did something more xvhich it had no 
business to do i.e., to indicate, contrary to the sub-section itself that those dealers xvhose 
gross tumox-er during the year ending on Alarch 3T, 1949, (exceeded Rs. 5000) 
xvould be liable to pay tax under the Act. The notification in so far as it purports 
to determine the class of dealers on xvhom the tax liability xvould fall; xv'as certainly 
inx-alid. The question that immediately aHses is as to xvhether the xvhole notification ; 
should be adjudged inx-alid as has been done by the High Court- and as is proposed; 
to be done by my learned brother S.K. Das, J., or the two portions of the notification! 
should be sex-ered and effect should be gix^en to the earlier part xvhich-is inxonformity; 
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with section 4 (i) and the latter part which goes beyond the powers conferred by 
die sub-section to the Government of Orissa should be rejected. Immediately tlie 
question of severability arises. Are tlie two portions severable? We find no difficulty 
in holding that the portion of the notification w'hich went beyond the powers conferred 
on the Government of Orissa is quite clearly and easily severable from that -which 
\vas within its powers. It cannot possibly be said tliat had the Government of 
Orissa kno-ivu that it had no potver to determine the persons on whom the tax 
liability would fall it -would not have appointed a date at all. In our view there is 
no question of the two parts being inextricably wound up. We, tlierefore, hold 
that the notification, in so far as it appointed March 31, 1949, as the date witlr 
effect from which liability to pay tax would commence was valid and the rest of the 
notification was invalid and must be treated as surplus witliout any legal efficacy. 
The result, therefore, is that the charging section was effectively brought into force 
and the entire charging section became operative and dealers could be properly 
brought to charge under the appropriate part of the charging section. 

It is true that the notification having also stated that the dealers, whose gross 
turnover exceeded Rs. 5,000 during the year ending March 31, 1949, would be liable 
to pay the tax, the sales-tax authorities naturally applied their mind to the question 
whether during the year ending March 31, 1949, the gross turnover of the respondents 
exceeded the requisite amount, but did not inquire into the question -whether the 
respondents’ gross turnover exceeded Rs. 5,000 during the year immediately preced- 
ing the commencement of tlie Act which in this case was the financial year from April 
I, 1947 to March 31, 1948. If the matter stood there, it tvould have been necessary to 
send the case back to the Sales Tax Officer to enquire into and ascertain tvhetlier tlte 
quantum of the gross turnover of the respondents during the last mentioned financial 
year ending on March 31,1 948, exceeded Rs. 5,000 or it did not. But a remand is not 
called for because it appears from the judgment under appeal that it was conceded 
that for the period April i, 1949, till the commencement of the Constitution on 
January 26, 1950, the respondents would have been liable to pay sales-tax provdded a' 
valid notification had been issued, under sub-section (i) of section 4. This concession 
clearly amounts to an admission that the gross turnover of the respondents during the 
financial year ending on March 31, 1948, which was the year immediately preceding* 
March, 31, 1949, exceeded Rs. 5,000. We have already held that the notification 
issued under section 4 (i) in so far as it appointed March 31, 1949, as the date with 
effectfromwhichtheliability to pay sales-tax would commence was good and valid 
in law. That finding coupled -with the concession mentioned above relieves us from 
the necessity of remanding the case to the sales-tax authorities. Even if we assume, 
contrary to the aforesaid concession, that the gross turnover of die respondents during 
the financial year eiidlng on March 31, 1948, did not exceed Rs. 5,000 and, therefore, 
section 4 (i) did not apply to them the respondents will still be liable to pay the 
sales-tax for the tivo pre-Constitution quarters under section 4 (2). 

For reasons stated above we hold that the assessment orders for the three post- 
Constitution quarters were invalid and we accordingly agree that this appeal, in so far 
as it is against that part of the order of the High Court which cancelled the assessment 
orders for those three post-Constitution quarters, should be dismissed. We further 
hold diat the assessments for the two pre-Gonstitution quarters were valid for reason 
sfated above and accordingly we agree in alloiving this appeal in so far as it is against 
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that part of the order of the High Court which cancelled the assessment orders for the 
two pre-Constitution quarters on the ground that the notification issued under sec- 
tion 4 (i) of the Act was wholly invalid. Under tlie circumstances of this case we 
also agree that the parties should bear their own costs in the High Court as well as 
in this Court. 

S. K. Das, J . — This appeal on behalf of the assessing authorities, Cuttack, has 
been brought pursuant to an order made on January 17, 1956, granting them special 
leave to appeal to this Court from the judgment and order of the High Court of 
Orissa, dated April 12, 1955, by which the High Court quashed certain orders of 
assessment of sales-tax made against the respondent. 

The short facts are these: The respondent, Messrs. B.G. Patel and Co., is 
a partnership firm carrying on the business of collection and sale of Kendu leaves. 
The firm has its headquarters at Pallahara, which was formerly one of the Feudatory 
States of Orissa and merged in the then Province of Orissa by a merger agreement, 
dated January i, 1948. The Sales Tax Authorities, Cuttack, in the State of Orissa, 
assessed the respondent to sales-tax in respect of sales of Kendu leaves which took 
place for five quarters ending on September 30, 1949, December 31, 1949, June 30, 
1950, September 30, 1950 and December 31, 1950. It should be noted that two of 
the aforesaid quarters related to a period prior to the commencement of the Consti- 
tution and the remaining three quarters were post-Constitution. The facts which the 
Sales Tax Authorities found were (i) that the respondent collected Kendu leaves in 
Orissa and sold them to various merchants of Calcutta, Madras and other places on 
receipt of orders from them; (2) that the goods were sent either f.o.r. Talcher or f.o.r. 
Calcutta, and (3) the sale price was realised by sending the bills to the purchasers for 
payment. The admitted position was that the goods were delivered for consumption 
at various places outside the State of Orissa. The Sales Tax Authorities proceeded 
on the footing that all the sales took place in Orissa even though the goods were 
delivered for consumption at places outside Orissa. By five separate assessment or- 
ders, dated May 31, 1951, the Sales Tax Officer, Cuttack, held that the sales having 
taken place in Orissa, the respondent was clearly liable to sales-tak for the pre-Cons- 
titution period and, for the post-Constitution period, though the sales came within- 
clause (2) of Article 286 of the Constitution, the respondent was liable to sales-tax 
under the Sales Tax Continuance Order, 1950 made by the President. These findings 
were affirmed by the Assistant Collector of Sales Tax, Orissa, on appeal by his 
order, dated April 12, 1952. The respondent-assessee then filed a petition under 
Article 226 of the Constitution in the High Court of Orissa and prayed for the issue 
of a writ of certiorari or other appropriate writ quashing the aforesaid orders of 
assessment. The case of the respondent before the High Court was that the assess- 
ment orders, both with regard to the pre-Gonstitution and post-Constitution periods 
were invalid and without jurisdiction. The High Court accepted the case of 'the 
respondent and held that the assessment orders for the entire period were invalid 
and without jurisdiction. The present appeal has been brought from the aforesaid 
judgment and order of the High Court Of Orissa, dated April 12, 1955. ' ' 

Though before the Sales Tax Authorities and in the High Court, an attempt 
was made on behalf of the respondent-assessee to show that there were no completed 
sales in Orissa and what took place. in Orissa was a mere agreement to sell, that ques- 
tion is no longer at large before us. The Sales Tax Authorities found against the 
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respondent on that question and the High Court did not . consider it necessary to 
decide it on the petition filed by the respondent. The High Court proceeded on 
certain other grounds pressed before it by the respondent, and we proceed no\v to 
consider the validity of those grounds. The grounds are different in respect of the 
two periods, pre-Constitution and post-Constitution, and it will be convenient to take 
these two periods separately. 

But before we do so, it is necessary to state some facts witli regard to the enact- 
ment and enforcement of the Oi'issa Sales Tax Act (Orissa Act XIV of 1947) 
hereinafter referred to as the Act, in .the old Province of Orissa and the ex-Feud- 
datory State of PaUahara. The Act received the assent of the Governor-General 
on April 26, 1947, and was first published in the Orissa Gazette on May 14, 1947. 
Section i came into force at once in tlie old Province of Orissa and sub-section (3) 
of tlrat section said that “ the rest of the Act shall come into force on such date 
as the Provincial Government may, by notification in the Gazette, appoint The 
Provincial Government of Orissa notified August i, 1947, as the date on which the 
rest of the Act was to come into force in the Province of Orissa. It is necessary at 
this stage to refer to the charging section, namely section 4 of the Act, which is set 
out below as it stood at the relevant time : 

“ 4. (1) Subject to the provisions of sections 5, 6, 7 and 8 and svitli effect from sucli date as 

the Provincial Government may, by notification in the Gazette, appoint, being not earlier tlian tliirty 
days after the date of the said notification, every dealer whose gross turnover during tlie year imme- 
diately preceding the commencement of this Act exceeded Rs. 5,000 shall be liable to pay tax under 
the Act on sales effected after the date so notified. 


(2) Every dealer to whom sub-section (i) does not apply shall be liable to pay tax under tliis 
Act with effect from the commencement of the year immediately follotving that during which his 
gross turnover first exceeded Rs. 5,000. 

(3) Every dealer who has become liable to pay tax imder this Act shall continue to be so liable 
until the expiry of three consecutive years, during each of which his gross turnover has failed to exceed 
Rs. 5,000 and such further period after the date of such expiry as may be prescribed and on the expiry 
of this latter period his liability to pay tax shall cease. 

. (4.) Every dealer whose liability to pay tax has ceased imder tlie provision of sub-section (3) 
shall again be liable to pay tax under tliis Act with effect from the commencement of the year imme- 
diately following that during which his gross turnover again exceeds Rs. 5,000.” 

It is to be noticed that for a liability to arise under sub-section (i) of section 4, 
a notification by the Provincial Government is necessary, and the notification must 
fix the date from which every dealer tvhose gross turnover during the year immedi- 
- ately preceding the commencement of the Act exceeded Rs. 5,000 shall be liable 
■ to pay tax imder the Act on sales effected after tlie date so notified. Such a notifi- 
cation was issued for the old Province of Orissa on August 30, 1947, and September 
30, 1947} fixed as the date .with effect from which every dealer ivhose gross 
-turnover during -the -year ending March 31, 1947, exceeded Rs. 5,000 was made 
: liable to pay tax under tlie Act on sales effected after the said date. This was the 
•position in the old Province of Orissa. We have already stated that the e.x-Fcu- 
datory State of PaUahara was merged into the old Province of Orissa by a merger 
agreement, dated January i, -1948. After the merger of PaUahara in the old Pro- 
vince of Orissa, the Government of Orissa under the delegated authority of the 
‘ Central Government and exercising the powers under section 4 of the Extra Pro- 
vincial Jurisdiction Act (XLVII of 1947) (as it was then called) applied tlie Act 
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To .the former' Orissa States inchidirig'Pallahara by a notification, dated December 
14, 11948.' The' bnly rhodification' made in applying the Act to the Orissa States 
■was to substitute the Words “ Orissa States ” for the words “ Province of Orissa ” 
wherever they occurred in the Act.' ' By merely applying the Act to the Orissa States 
fon December 14, J948,‘all sections of the Act did not come into force in that area 
•at once,' since a notification und'er sub-section (3) of section i was necessary' to bring 
into force^sections 2 tO’29. Such'a'notificafion was issued ori March i, “1949^ The 
notification -was in these tenhs ; ' 

“In exercise of the powers conferred by sub-section' {3) of section i of the Orissa Sales Tax Act, 
11047 (Orissa' Act XIV 'of 1947) as applied to Orissa States,-the Government of Orissa are pleased to 
•appoint the ist day of March, 1949, as<the date on which' sections 2 to 29 of the said Act shall come 
into force ^ r,j > ' 'i; ' ■ ' 

; i .The position therefore was this: Section i of the'Act came into force in Pal- 
iahaxa on Decernber 14, 1948, and the remaining sections came into force on March 
r, I '.1949, namely, those sections which dealt with the liability of a dealer to -pay 
sales-tax, ’ set up a machinery for collection of the tax and dealt with bther ancil- 
lary matters. A notification under sub-section (i) of section 4 ’was also necessary 
for a liability to arise under that sub-section in the said area, and such a notification 
was issued on March i, 1949. That notification must' be quoted in full, as one of 
the points for our decision is the validity of the notification: • 1 The notification read : 

“ In exercise of the powers conferred by sub-section (i) of section 4 of the Orissa Sales Tax Act, 
'1947 (Orissa Act XIV of 1947) as applied to Orissa States, the Government of Orissa are pleased to 
appoint the 31st March, 1949, as the date with effect from which every dealer whose gross turnover 
' during the year ending the 31st March, 1949, exceeded Rs. 5,000 shall be liable to pay tax under the 
■said Act on sales effected after the said date ”. 

Two Other provisions of the Act must be referred to here. The word " dealer ” 
iis defined in section 2 (c) in these terms 

“ ‘ dealer ’ means'any person who carries on the business of selling or supplying goods in Orissa, 
-whether for commission, remuneration or othemvise and includes any firm or a Hindu joint family 
and any society, club or association which sells or supplies goods to its members j 

The word “ year ” is defined in section 2 {j) and means the financial year. 

Now, with regard ±0 the pre-Cohstitution period the High Court has' found 
-that the notification under sub-section (i) of section 4, dated March i, 1949, was an 
invalid notification and therefore the respondent was not liable to tax under that 
•sub-section in respect of the transactions which tooh place in the pre-Constitution 
period. The reason why the High Court has held that the notification in question 
was invalid must now be stated. The scheme of sub-section ( i ) of section 4 is, firstly, 
;to fix a date, not earlier than’ thirty days after the date of the notification, from which 
-the liability is to commence ; and, secondly, to impose a liability on every dealer 
whose gross turnbver during the year imme'diately preceding the commencement 
•of the Act exceeded Rs. 5,000. The taxdiability is ori trarisactions of sale which 
take place after the notified date (which 'iriust necessarily be 'after the commence- 
;ment of tlie Act) ; but in determining ori -which class’-'of dealers the inciderice of 
taxation will fall, the crucial period as mentioned in the sub-section itself is the 
year immediately preceding the comriiencement of the' 'Act. Therefore, the sub- 
•section contemplates tvvo matters, one of which inay be called the ‘ relevant date ’ 
mnd the other ‘ relevant period*. So 'fat as to-the old province of Orissa was con- 
s cj — 142 
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cerned, there was no difficulty. The notification fixed September 30, 1947, as the 
relevant date, and the year immediately preceding the commencement of the Act 
in the old province of Orissa was the relevant period, viz., the financial year 1946- 
1947, i.e., April 1, 1946, to March 31, 1947. Therefore dealers whose gross turnover 
exceeded Rs. 5,000 in 1946-1947, became liable under sub- section (i) of section 4 
to tax on transactions of sale after September 30, 1947, in the old province of Orissa. 
The notification for the Orissa States, however, fixed March 31, 1949, as the relevant 
date ; but in determining the class of dealers who would be subject to the liability^ 
it took the year ending March 31, 1949, as the relevant period. This was clearly 
a mistake, because under sub-section (i) of section 4 the crucial year is the year 
immediately preceding the commencement of the Act. The Act commenced in 
the Orissa States either on December 14, 1948, or on March i, 1949 and the finan- 
cial year immediately preceding was the year 1947-1948, i.e., April I, 1947, to Marck 
31, 1948. The notification would have been in- consonance with the sub-section 
if it had mentioned the year ending March 31, 1948 (instead of March 31, 1949) 
as the crucial year for determining the class of dealers who would be subject to the 
liability under sub-section (i) of section 4. ' This mistake in the notification is the 
ground on which the High Court held that the assessments for the two quarters of 
the pre-Constitution period were invalid and without jurisdiction. 

The learned Solicitor-General who has appeared for the appellants has con- 
ceded that a mistake was made in the notification. However, he has argued firstly, 
that the mistake was immaterial and secondly, that the assessment orders for the 
pre-Constitution period were justified under sub-section (2) of section 4. As to the 
first argument that the mistake was immaterial, he has submitted that the liability 
to tax arose under the sub-section and not under the notification, and any mistake 
in the notification did not affect such liability ; he has also submitted that the words- 
and figures which gave rise to the mistake were;. mere surplusage and. could be 
severed from the rest of the notification. We are unable to accept this argument. For 
a liability to arise under sub-section (i) of section 4, the issue of a notification is 
an essential prerequisite, and unless the notification complies with the requirements 
of the sub-section, no liability to tax can arise under it. The notification not only 
fixed the relevant date, but fixed the relevant period for determining the class of 
dealers who would be subject to the liability. In doing so, it made a mistake, the 
result of which was that the notification was not in conformity with the law. We 
do not think that it can be severed in the way suggested by the learned Solicitor- 
General. , , . , 

Now, we come to the second largument, whether the pre-Constitution, assess- 
ment orders are justified under sub-section (2) of section 4. . The High Court held 
that they were not, and gave two reasons for its view : One was that sub-sections (i) 
and (2) were mutually exclusive and the other was based on the opening words 
of sub-section (2), which says that “ every dealer to whom sub-section (i) does not 
apply, etc.” The High Court expressed the view that if the notification under sub- 
section (i) "were correctly drawn up, the sub-section would have applied to the res- 
pondent ; therefore, the opening words of sub-section (2) barred the application 
of the sub-section to the respondent. At first sight, there appears to be some force 
in this view; But on a closer examination we do not think that the view expressed 
by the High Court is correct. Sub-sections (j),and (2) are mutually exclusive onl^ 
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in the sense that they do not operate in the same field : that is, the relevant periods 
for their application are different. The relevant period for the application of sub- 
section (i) is “ the year immediately preceding the commencement of the Act 
Sub-section (2) however does not require any notification, and under it every dealer 
is liable to, pay tax under the Act with effect from the commencement of the year 
immediately following that during which his gross turnover first exceeded Rs. 5,000. 
Obviously, the relevant period for the application of sub-section (2) is the year im- 
mediately following that during which the gross turnover of a dealer first exceeded 
Rs. 5,000. The contrast between the two sub-sections is this : for -sub-section (i) 
■the crucial year is the year immediately preceding the commencement of the Act ; but for 
sub-section (2) the crucial year is the year in which the dealer’s gross turnover first 
exceeded Rs.’ 5,000. We agree that_/or the same relevant year both sub-sections (i) 
and (2) cannot apply, because sub-section (2) says — “ Every dealer to whom sub- 
section (i) does not apply, etc.” Let us, for example, take the year 1946-19^7 in 
the old province of Orissa. That was the year immediately preceding the com- 
mencement of the Act in that area, and sub-section (i) applied to all dealers whose 
gross turiiover exceeded Rs. 5,000, first or otherwise, in that year; sub-section (2) 
did not apply to such dealers even if their gross turnover exceeded Rs. 5,000 for the 
first time in that year ; because where sub-section (i) applies, sub-section (2) does 
hot apply. But what is the case before us ? The' year immediately preceding 
the commencement of the Act in the Pallahara area was 1947-1948, and sub-section 
(i) would have applied to the respondent if the notification had mentioned that 
year. But it did not, and the result was that it was not necessary to find if the res- 
pondent’s gross turnover exceeded Rs. 5,000 in 1947-1948. What was found was 
that the respondent’s gross turnover exceeded Rs. 5,000 in 1948-1949, that is, the 
year ending March 31, 1949, which was not the year immediately preceding the 
commencement of the Act in the Pallahara area. Obviously, therefore, sub-section 
(1) did not apply to the respondent ; but he clearly came under sub-section (2). 
The Act came into force- in the Orissa States on March i, 1949. By March 31, 
1949, the respondent’s gross turnover exceeded Rs. 5,000. He was, therefore, liable 
to pay tax under sub-section (2) with effect from the commencement of the year 
immediately following March 31, 1949, that is, from April i, 1949. It has been 
argued for the respondent that the word first in sub-section (2) means ‘ first ’ after 
the commencement of the Act. Assuming .this to be correct, the respondent still 
comes under sub-section (2) ; because even if the Act came into force on March i, 
1949, the respondent’s gross turnover first exceeded Rs. 5,000 in the year ending 
March 31, 1949 — ^\\'hich was after the commencement of the Act. 

We are, therefore, of the view that all the requirements of sub-section (2) are 
fulfilled in this case, and the two assessment orders made against the respondent 
for the pre-Constitution period were validly made under sub-section (2) of section 4 
of the Act. The effect of the invalid notification under , sub-section (i) was that 
there w'as no liability thereunder, and no. dealers were liable to pay tax under that 
sub-section. But that did not mean that any dealer who properly came under sub- 
section (2) was free to escape his liability to pay tax. Surely, the position cannot 
be worse than what it would have been if the Provincial Government had failed 
to issue a notification under sub-section (i). 

We now turn to the post-Constitution period. The short ground on which, 
the High Court held the- assessment orders for this period to be invalid was based. 
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on the decisions of this Court in The State of Bombay v. The United Motori {India), Ltd.^ 
Said the High Court : 

I 

“ Clause (i) of Articl? 286 prohibited a State from taxing a sale unless such sale took place within 
the State as explained in the Explanation to the clause of the Article. Similarly, clause (2) of that 
Article restricted the power of a State to tax a sale which took place ‘in the course of inter-State trade 
or commerce’. Doubtless, by virtue of the proviso to that clause an Order by the Presiiient may save 
taxation on such inter-State sales till the 31st March, 1951. The recent decision of the Supreme 
Court reported in A.I.R. 1953 S.C. 252 has settled the law regarding the true scope of these two 
clauses of the Article. Where a transaction of sale involves inter-State elements if the goods are 
delivered for consumption in a particular State that State alone can tax the sale by virtue of clause f i) 
of that Article and by a legal fiction that sale becomes ‘ intra-State sale ’. Clause ‘(2) of Article 286 
applies to those transactions of sale involving inter-State elements which do not come Within the scope 
of clause (i) of that Article On the admitted facts of the present case, clause (i) of Article 286 
would apply The sales involve in tei -State elements inasmuch as the buyers are outside Orissa, 
price is paid outside Orissa and goods are delivertid for consumption outside Orissa. ^ Hence, by 
virtue of clause (1) of Article 286 as explained by their Lordships of the Supreme Court, the State of 

Orissa is not competent to tax such transactions of sale.” ' 

' 

The learned Solicitor-General has rightly pointed out that in a later decision 
of this Court in The Bengal Immunity Company, Ltd. v. The State ^ of Bihar and others" 
which was not available to the High Court when it delivered its judgment, the view 
expressed in The United Motors case^ was departed from in so far as the earlier de- 
cision held that clause (2) of Article 286 of the Constitution did not affect the power 
of the State in which delivery of goods was made to tax inter-State sales or purchases 
of the kind mentioned in the Explanation to clause (i) and the effect of the 
Explanation was that such transactions were saved from the ban imposed by Article 
286 (2). The learned Solicitor-General, therefore, contends that on the basis of the 
later decision, the assessments made should be held to be valid under the Sales Tax 
Continuance Order, 1950, made by the President, even though the sales took place 
in course of inter-State trade or commerce. 

It is necessary to state here that by the Adaptation of Laws (Third Amend- 
ment) Order, 1951, made by the President in exercise of the power given by clause (2) 
of Artiele 372 of the Constitution, section 30 was inserted in the Act to bring it into 
accord with the Constitution, from January 26, 1950. Section 30 which in sub- 
stance reproduced Article 286 of the Constitution, as it then stood, wasin these terms: 

“ 30. (i) Notwithstanding anything contained in this Act — 

(a) a tax on sale or purchase of goods shall not be imposed under this Act, 

(i) where such sale or purchase takes place outside the State Of Orissa ; or 

(ii) where such sale or purchase takes place in the course of import of the goods into, or 
export of the goods out of, the territory of India ; 

(1) a tax on the sale or purchase of any goods shall not, after the 31st day of March, 1951, be 
imposed where such sale or purchase takes place in the course of inter-State trade or commerce 
except in so far as Parliament may by law otherwise provide. 

(2) The explanation to clause (1) of Article 286 of the Constitution shall apply for the inter- 
pretation of sub-clause (1) of clause (a) of sub-section (i).” 

We are of the view that the Bengal Immunity decision^ does not really 
Iielp the learned Solicitor-General to establish his contention that 
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assessments for the post-Gonstitution period were valid. The admitted position 
was that the goods sold were delivered for consumption at various places outside 
the State of Orissa. Therefore, under clause (i) (c) . of Article 286 read with the 
Explanation as also under section ,30 of the Act,- the sales were outside Orissa. It 
is, true that , the Bengal Immunity decision ^ took a view, different from that of the 
earlier decision in so far as it held that inter-State sales were converted into intra- 
State sales by the Explanation ; but it was pointed out that the State’s power witlr 
respect to a sale or purchase might be hit by one or more of the bans imposed by 
Article 28,6. With reference to the different clauses of Article 286, it was observed 
in the majority judgment of the Bengal Immunity decision* : 

“ These several bans may overlap in some cases but in their respective scope and operation they 
are separate and independent. They deal wth different phases of a sale or purchase but, nevertheless, 
they are distinct and one has nothing to do wth and is not dependent on the other or others^ 
The States’ legislative power -with respect to a sale or purchase may be hit by one or more of these- 
bans. ' Thus, take the case of a sale of goods decltyed by Parliament as essentiaTby-a seller in West 
Bengal to a purchaser in Bihar in which goods are actually delivered as a direct result of such sale 
for consumption in the State of Bihar. A law made by West Bengal rvithout the assent of the Presi- 
dent taxing this sale -will be imconstitutional because (i) it \vill offend Article 286 (i) (a) as the sale 
has taken place outside the territory by virtue of the Explanation to clause (i) (a), (2) it nail alse 
offend 'Aiticle 286 (2) as the sale has taken place in the course of inter-State trade or commerce and (3) 
such law -will also be contrary to Article 286 (3) as the goods are essential commodities and the Presi- 
dent’s assent to the law was not obtained as required by clause (3) of Article, 286. This appears to 
us to be the general scheme of that article.” {See pages 638-639 of the report.) 

At page 647 of the report, it was further observed — 

"The operative provisions of the several parts of Article 286, namely, clause ( i ) {a), clause ( i ) (6) , 
clause (a) and clause (3)are manifestly intended to deal with different topics and therefore, one cannot 
be projected or read into another. On a careful and anxious consideration of the matter in the light 
of the fresh arguments advanced and discussions held ort the present occasion we ' are definitely of 
the opinion that the Explanation in clause (i) (a) cannot be legitimately extended to clause (2) 
cither as an exception or as a proviso thereto or read as curtailing or limiting the ambit of clause(2).’‘ 

As to the President’s order, it was stated at page 656 : 

“ It %vill be noticed that under that proviso the President’s order was to take effect ‘ notsvithstan- 
ding that the imposition of such tax is contrary to the provisions of this clause ’. This non obstante 
clause does not, in terms, supersede clause (i) at all and, therefore, prima facie, the President’s order 
was subject to the prohibition of clause (i) (a) read with the Explanation.” 

Obviously, therefore, even on the Bengal Immunity decision* the assessments 
for the post-Constitution period in this case were hit by clause (i) {a) of Article 286 
as also section 30(1) (a) (i) of the Act and were rightly held to be -without juris- 
diction. 

The result, therefore, is that in our -view this appeal should succeed in part, 
as we hold that the assessments for the two quarters of the pre-Gonstitutibn period 
were valid under sub-section (2) of section 4 of the Act and the assessments for the 
post-Constitution period were in-valid. In -view of the divided success of the parties 
we further think that they should bear their o-wn costs in the High Court and in 
this Court. 

Sarkar, J. — -The respondents are a firm of merchants carr^^ing on business in 
a part of the State of Orissa which was formerly the feudatory State of Pallahara.. 
This State of Pallahara had merged in the Pro-vince of Orissa under an agreement 
■\vith the Government of India, dated January i, 1948. On December 14, 1948, 
the Government of Orissa under the powers conferred by section 4 of the Extra. 
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Provincial Jurisdiction Act, 1947, and with the permission of the Government of 
India, issued a Notification applying the Orissa Sales Tax Act, (Orissa Act XIV of 
1947), passed by the legislature of Orissa, to the areas which previously constituted 
the feudatory States including Pallahara, then merged in Orissa. The respondents 
were assessed to sales-tax under this Act in respect of their sales which took place 
during five quarters between July 1, 1949 and December 31, 1950. They had 
appealed under the provisions of the Act to higher authorities from the original orders 
of assessment, but were unsuccessful. They then applied to the High Court of 
Orissa on November 1 1, 1952, for an appropriate writ directing the Sales Tax-Officer, 
the assessing authority and one of the appellants herein, to refrain from realizing 
the tax or from giving effect to the assessment orders in any manner whatsoever 
and quashing such orders and also prohibiting future assessment. By its judgment 
delivered on April la, 1955, the High Court allowed the petition, and cancelled 
the assessment orders. From that judgment the present appeal has come to this 
Court. 

The question that I propose to discuss in this judgment is whether the 
respondents are liable to pay tax under the provisions of the Act in the circum- 
stances which existed in this case and to which I shall refer a little later. The sec- 
tions of the Act under which the tax is sought to be levied are set out below : 

"Section i. — (i) This Act may be called the Orissa Sales Tax Act, 1947. 

(2) It extends to the whole of the Province of Orissa. 

(3) This section shall come into force at once and the rest of this Act shall come into force on 
such date as the Provincial Government may, by notification in the Gazette, appoint. 

Section s . — In this Act, unless there is anything repugnant in the subject or context, — 

(j) “ year ” means the financial year. 

Section 4. — (i) Subject to the provisions of sections 5, 6, 7 and 8 and with effect from such date 
as the Provincial Government may, by notification in the Gazette, appoint, being not earlier than 
thirty days after the date of the said notification, every dealer whose gross turnover during the year 
immediately preceding the commencement of this Act exceeded Rs. 5,000 shall be liable to pay tax 
under the Act on sales effected after the date so notified. 

Provided that the tax shall not be payable on sale involved in the execution of a contract 
which is shown to the satisfaction of the Collector to have been entered into by the dealer concerned 
on or before the date so notified. 

(2) Every dealer to whom sub-section (i) does not apply shall be liable to pay tax under this 
Act with effect from the commencement of the year immediately following that during which his 
gross turnover first exceeded Rs. 5,000. 

(3) Every dealer who has become liable to pay tax under this Act shall continue to be so liable 
imtil the expiry of three consecutive years, during each of which his gross turnover has failed to e.xceed 
Rs. 5,000 and such further period after the date of such expiry as may be prescribed and on the 
expiry of this latter period his liability’- to pay tax shall cease. 

(4) Every dealer whose liability to pay tax has ceased under the provisions of sub-section 
(3) shall again be liable to pay tax under this Act with effect from the commencement of the year 
immediately following that during which his gross turnover again exceeds Rs. 5,000.” 

It is conceded that tlte respondents are dealers within the meaning of the Act. 
The term “ turnover ” is defined in the Act but for the purpose of this judgment 
it can be taken in its popular sense. It is also unnecessary to consider sections 5, 6, 7 
and 8 of the Act, for nothing turns on them in this appeal. 

Section i of the Act came into force in the Pallahara area on December 14, 1948 
by xdrtuc of the notification of that date mentioned earlier. On March i, 1949* 
the Government of Orissa issued under section i (3) of the Act a notification, being 
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Notification No 2267/F, appointing that date as the date on which the rest of the 
Act Avould come into force in the Pallahara area. It is not in dispute that March 
I, 1949, has to be considered as the date of the commencement of the Act in the 
Pallahara area. That is the result of the definition of the commencement of an Act 
given in section 2 (8) of the Orissa Gkneral Qauses Act, 1937. As ivili have been 
noticed section 4(1) of the Act required a date to be appointed before liability under 
it could arise. Such a date had been appointed by the Government of Orissa before 
the Act was applied to the areas pfewously belonging to the feudatory States and the 
Government felt that this appointment of a date ^vould not be an appointment for 
these areas. The case before us has proceeded on the basis that that appointment 
ivas not a proper appointment under this section for these areas. In fact, the Govern- 
ment of Orissa had on March i, 1949, issued a Notification No. 2269/F, ' pur- 
porting to appoint a date under section 4 (i) for the areas previously covered 
by the feudatory States including the Pallahara State, then merged in Orissa. 
That Notification is in these terms ; 

“In exercise of the powers conferred by sub-section '(i) of sections of the Orissa Sales-Tax Act, 
1947 (Orissa Act XIV of 1947) as applied to Orissa States, the Government of Orissa are pleased to 
appoint the 31st March, 1949, as the date trith effect from which 'every dealer whose gross turnover 
during the year ending the 31st March, 1949, exceeded Rs. 5,000 shall be liable to pay tax under the 
■smd Act on sales effected after the said date.” 

So it tvould appear that in regard to PaUahara area two . notifications trere 
issued on March i, 1949, by one of which under section i (3) the rest of the Act was 
applied to, and by the other a day was appointed as required by section 4 (i), for 
this area. 

The sections under which liability to tax arises under the Act primarily are 
sub-sections (i) and 2 of section 4. I have said liability'- arises primarily because 
unless liability tmder either of them arises there is no liability under the Act at all. 
But once liability imder either of these sub-sections arises, that liability continues 
for certain successive years under sub-section (3) and ^vhen it has come to an end 
under that sub-section it can again revive imder sub-section (4). Unless, however, 
liability has arisen under sub-sections (i) and (2), no liability arises rmder sub- 
sections (3) and (4). The question that I propose to discuss is -^vhether in the cir- 
cumstances of this case, the respondents can be made liable under either sub-section 
(i) or sub-section (2) of section 4. 

I shall first consider sub-section (i) ofsection 4. In order that a liability under 
this sub-section may arise there has to be an appointment of a date as provided in 
it for, the liability is in respect of sales effected after that date. It is contended that 
such an appointment of a date was made by Notification No, 2269/F of March 
I, 1949. The respondents say that the notification is invalid and that therefore 
no date under the sub-section has been fixed at all. I think that tlie respondent’s 
contention is right. Under the sub-section, on a date being appointed a dealer 
becomes liable to tax on sales effected after the date proUded his gross turnover 
during the year immediately preceding the commencement of the Act exceeds Rs. 
5,000.' Now the Act hairing commenced on March i, 1949 and a year contemplated 
in the Act being under section 2 (j), a financial year, the year immediately preceding 
the commencement of the Act would be the year 1947-1948. Tlierefore, the res- 
pondents liability imder the sub-section, would depend on his turnover for the 
year 1947-1948 exceeding Rs. 5,000. But the notification said that the de^er whose 
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gross turnover during the year ending' March 31, 1949, that is, the year 1948-1949' 
exceeded Rs. 5,000 would be liable to pay tax on the Sales effected after the date; 
mentioned in it. The notification, therefore, is not in terms of the section. It is 
contended that the words “.whose gross turnover during the year ending the 31st 
March, 1949, exceeded Rs. 5,000” in the Notification are mere surplusage as they 
purported to say which dealers would be liable to pay tax and this the section did 
not require it to say. It is therefore said that these words should be ignored and 
thereupon the notification would become unobjectionable. I am unable to agree 
that it is possible to ignore these words. The notification with these words has one 
meaning and without them a different one. The Government having issued the 
notification cannot now be permitted to say that it has a meaning other than which 
its words bear. Having said that a dealer whose turnover in the year 1948-1949 
exceeded Rs. 5,000 would be liable to pay tax on sales after a date mentioned, the 
Government cannot now turn round and say that a dealer would be liable 
to pay tax on such sales under the sub-section though his turnover during the 
year 1948-1949 did not exceed Rs. 5,000. Whether the Government need have 
specified any year during which the turnover had to exceed Rs. 5,000 to give rise 
to the liability for the tax or not, us irrelevant. The question is whether the Noti- 
fication 'has appointed a date as a result of which liability to pay tax under the sub- 
section arises. That it clearly has not. The Notification, therefore, is bad and 
has no effect at all. The result'is that there has been no date appointed under the 
sub-section and no liability can therefore arise under it at all. It does not, as things 
stand, operate to fix any liability. It is as it Were that the sub-section had not 
been brought into life. The appellants cannot, therefore, claim to levy any tax 
on the respondents imder sub-section (i) of section 4'. 

The appellants then contend that even if as a result of no date having been 
fixed under sub-section ( i ) no liability to pay tax arises'under it at all and the respon - 
dents cannot be taxed under it, they are nonetheless liable to be taxed under sub- 
section (2). Under sub -section (2) a dealer can only be made liable if he is one “to 
whom sub-section (i) does not apply ”. It is clear that the words “ to whom sub- 
section (i) does not apply ” mean “who is not liable under that sub-section ”, for 
both sub-sections having been brought into force at the same time by one noti- 
fication, they apply to all dealers together. The appellants say that the respondents 
are dealers who are not liable under sub-section ( i )' because no date having been 
appointed, no liability under .it aiises. 

I am unable to accept this contention. When it is said that a person not liable 
under one provision shall be liable under another, a situation is contemplated in 
which the liability of the person under the former provision might have arisen. It 
docs not seem to me to be possible to say that a person is not liable under a section, 
when no question of liability under it can arise at all, when it is really a dead letter 
in the statute book. 

Further tlie appellant’s contention seems to me to be against the scheme of 
the two sub-sections. Sub-section (i) applies to all dealers. Thus after a date 
has been appointed all dealers would be liable to pay tax imder it if their turnover 
in 1947-1948 exceeded Rs. 5,000. But suppose there are some dealers whose turn- 
over in the year 1947-1948 did not exceed Rs. 5,000. In sucli a case, suti-scction 
J^2) would apply to them and them only, and make such of them liable to tax whose 
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turnover in the year mentioned in it, exceeded^ Rs. 5,000. As^to this -there is no;' 
doubt. Thus it would appear that sub-section (2) was not meant to. apply to all, 
dealers but to a class of them and tax some, or all of this class. If the appellant’s; 
contention is right, then it would be possible for sub-section (2) to apply to all dealers^ 
This I conceive was not the intention. The result of accepting it would ,be that 
when no date has been appointed under sub-section (i), the words “ every dealer- 
to whom sub-section (i) does not apply ” would mean all dealers and when a date 
has been appointed, it would mean only- such dealers whose turnover in 1947-1948 
does not exceed Rs. 5,000. I am quite clear in my mind that the words .were in- 
tended to refer to a definite class of people. It could not have been intended that 
the same words would refer to different classes of people according as a, date under 
sub-section (i) was appointed or not. -The scheme is that some might be made 
liable under sub-section (i) and those that escape liability under it might be made 
liable under sub-section ,(2). Sub-section (2)- was not intended, to have any 
operation at all till a date was appointed under sub-section - (-i) and a liability 
under it might have arisen. ; . , , 

It seems to me that if liability under sub-section (2) arose without a date under 
sub-section (i) having been appointed, the result would be anomalous. It would 
make a dealer' liable under both sub-sections which' is plainly something which 
the Act did not intend to do. . illiKtration will make this clear. ' Under sub- 
section (2) a dealer will be liable to pay tax with effect from the commencement 
of the year inimediately following that during which his gross turnover first exceeds 
Rs. 5,000. The year from the commencement of which liability to pay tax arises 
under it must be a year. commencing after the Act comes into force, for otherwise 
the' Act will have been'' given a retrospective operation and this, there is no reason 
to think, was intended. Now this year must be one immediately following that 
year when the dealer’s turnover first exceeds Rs. 5,000. This preceding year, how- 
ever, need not be one commencing after the Act, for the sub-section does not say 
so. If such year is before the commencement of the Act, that would not make the 
sub-section operate retrospecively either, for the tax would be payable only on sales 
after the commencement of the Act and that year would only furnish the requisite 
on which liability arises ; see The Qzieen v. Inhabitants of St. Mary, White ChapeT. 
I may point out that if this view is not right, then in the present case the assessment 
orders could not have been made under sub-section (2), for they were based on the 
respondents’ turnover for 1948-1949, exceeding Rs. 5,000 and this year did not com- 
mence after the commencement of tlie Act. 

If the appellants are correct in their contention, then the respondents’ turnover 
having first exceeded Rs. 5,000 in 1948-1949 they became liable under sub-section (2) 
to pay tax on all sales made from the commencement of the succeeding year, that 
is, from April i, 1949, This liability to pay the tax arose on the expiry of the year 
1948-1949 when their turnover first exceeded Rs. 5,000, that is, it arose on April i, 
i949j though the assessment had to be made later, as it must necessarily be made 
periodically, after sales have been effected. The liability that arose on April i, 
19495 is to continue for all times but if for three successive years their turnover did 
not exceed Rs. 5,000 then after these three years and a further period prescribed 
the liability would cease under sub-section (3) . Assume that the period prescribed 
was three months. So the respondents’ liability having arisen on April i, 1949, 
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it continued in respect of all sales made from that date till at least June 30, 1952 
and the taxing authorities were entitled to make assessment orders under sub-section 
(2) in respect of such sales from time to time. Now, suppose on July i, 1949, the 
Government issued a notification appointing August i, 1949, as the date under 
sub-section (i). Immediately all dealers whose turnover in 1947-1948 had exceeded 
Rs. 5,000 became liable to pay tax under that sub-section on sales effected after 
August I, 1949. Assume that the respondents’ turnover for 1947-1948 was in excess 
of Rs. 5,000. They then became liable to pay tax also under sub-section (i) on all 
sales effected after August i, 1949. The result is that on sales effected after this 
date, the respondents became liable to pay tax under both the sub-sections at 
the same time. I cannot conceive^ that such a result could have bem in ended. 

Twill now put it from another point ofvie\v. Under sub-section (3) once liability 
to pay tax arises, it will go on for three years and' such further time as may be presai- 
bed which we will assume was three -months, though the turnover failed to exceed 
Rs. 5,000 for any ofthese years and after that the liability will cease. In the present 
case the respondents were first assessed by an order made on May 31, 1951, on sales 
in the quarter ending September 30, 1949. I wiU assume that the_ liability to pay 
the tax arose under sub-section (2) . Suppose now that for the year 1949-1950, 
1950-1951 and 1951-1952 the respondents’ turnover was below Rs. 5,000. On these 
facts their liability ceased on June 30, 1952. Now, suppose on June i j 1951, thatis, 
the day after the order of assessment in respect of the liability under sub-section (2) 
had been made, July i, 1951, had been appointed the date under sub-section (i) and 
it was found that the respondents’ turnover for 1947-1948 had exceeded Rs. 5,oou. 
They immediately became liable to pay tax on sales effected after July i, 1951, and 
such liability would, then tmder sub-section (3) continue for 1951-1952, 1952-1953, 
1953-1954 and upto June 30, 1954. The position then would be that under sub- 
section (3) the respondents’ liability can be said to have come to an end on June 30, 

1 952 and also to have continued upto June 30, 1 954. That would be an absurd result. 

For all these reasons it seems to me that no liability arises under sub-section (2) 
unless a date has been appointed under sub-section (i) and a liability can arise under 
the latter sub-section. ,The fact that imder sub-section (i) liability is made to arise 
on the turnover of the year immediately preceding the commencement of the Act, to 
my mind, shows that it was contemplated that the date under sub-section (i) would 
be fixed soon after the Act commenced. That would indicate that the intention was 
that both sub-sections (i) and (2) of section 4 ^ould begin to operate at the same 
time. It was not contemplated that any question of libility under sub-section (2) 
would arise before such a question under sub-section (i) arose. 

I would, therefore,' hold tlrat in the present case the appellants are not entitled 
to levy any tax on the respondents under sub-section (2) ' In this view of the matter 
I find it unnecessary to go into the other questions discussed at the bar. 

, ’ ' The conclusion that I come to is that the appeal fails and it be dismissed with 
costs. 

Per Curiam . — ^The appeal is allowed in part. The decree, in so far as it sets 
aside the assessments for the quarters ending on June 30, 1950, September 30, 1950 
and December 31, 1950, is upheld, butthe decree, in so far as it sets aside the assess- 
ments for the quarters ending on September 30, 1949 and December 31, 1949, is 
reversed and the orders of assessment' of the Sales-tax Authorities are restored. 
Parties to bear their own costs in the High Court as well as in this Court. 

■ Appeal allowed in part. 
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EXPRESS NEWSPAPERS V. UNION bF INDIA. 

SUPREME COURT OF INDIA 
(Original Jurisdiction, and Civil Appellate Jurisdiction.) 

Present N. H. BhagwatIj B. P^ Sinha, S. J. Imam, J. L. Kapur, and 
P. B. Gajendragadkar, JJ. 

Express Newspapers (Private) Ltd., and another, etc. ... Petitioners*' 

V. ‘ ‘ 

The Union of India and others . . Respondents. 

Working Journalists {Conditions of Service and Miscellaneous Provisions) Act {XLV of 1955) — Constitu- 
.tional validity — If contravenes Articles 14, 19 and 32 of the Constitution of India, 1950 — Wage Boards cons- 
tituted under section 8 — Practice and Procedure — Decision and award — Propriety — Rules made under the^Act 
— Legal effect of — Provision for award of gratuity on resignation after three years of service — Validity of. 

Wages — Concept of — Principles affixation of rates of wages — Machinery therefor {Wage Boards). 

The Wage Board constituted by the Central Government under the Working Journalists (Condi- - 
tions.of Serwce and Miscellaneous Provisions) Act (XLV of 1955), section 8, gave its decision which 
was’published in the Gazette of India, dated nth May, 1957. Thereupon Writ Petitions were filed 
challenging the vires of the Act itself as also appeals against tlie decision of the Board by the various - 
petitioners. , . . 

Held: (1) Though the Regulation of the Conditions of Service of the Working Journalists is the- 
main object of the Act XLV of 1955 objection is taken to the provisions relating to the payment of 
gratuity, homs of work, leave and fixation of rates of wages to the Working Jomnalists who thereby 
are treated as a privileged class, that they have the effect of laying a direct and preferential burden 
on the press and have a tendency to curtail the circulation and thereby narrow the scope of dissemi- 
nation of information, fetter the petitioners’ freedom to choose the means of exercising their right and 
.likely to undermine the independence of the press by having to seek the Government aid. Such a 
consequence, if any, would be extraneous and not within the contemplation of the Legislature. 
Unless they were the direct or inevitable consequences of the measures enacted in the Act it would 
not be possible to strike down the legislation enacted for the benefit of the workmen concerned 
neither the intention nor the effect and operation of the impugned Act is to take away or abridge 
the freedom of speech and expression enjoyed by the petitioners. The Act does not come within the 
mischief of Article ig (i) (a) of the Constitution. 

(2) Another contention is that Article 19 (l) {g) is contravened by the provisions of the Act 
placing unreasonable restrictions tending to destroy the petitioners’ business ; even if it does not so 
destroy, it cripples the same by making it impossible for the petitioners to continue their business 
except tmder onerous conditions (inclusion of Proof-Readers in the class, prescribing hours of work, 
provisions for gratuity, period of notice, etc., as also the absolute manner in which the Wages Board 
was to function {i.e., subjective determination of the matter). 

Section 9 (1) of the Act enumerates the points to be considered and though it does not specifi- 
cally state the capacity of the industry to pay as one of them it is capable of being included in "the 
■circumstances, relating to newspaper industry in the different regions of the coimtry” and may 
be deemed to be included in any other circumstances which to the Board may seem relevant. 

The Industrial Disputes Act, 1947, made applicable and the Board will apply the same prin- 
ciples and follow the same procedure though it was not bound to do so. In any event the Board 
is not entitled to follow an arbitrary procedure opposed to natural justice. 

The inclusion of Proof Readers among the Working Journalists, provisions in regard to hours of 
work, and notice cannot be held to be uiueasonable; there is also nothing untoward in the provision 
for retrospective operation as regards the period of notice in regard to the period beUveen 14th July, 
1954 and i2th March, 1955. But the provision for gratuity under section 5 (i) (a) (iii) of the Act is 
unreasonable and is liable to be struck down; and it being clearly severable from the rest of the provi- 
sions can be so struck down as unconstitutional under Article ig (i) {g) without invalidating the 
other parts of the impugned Act.' ^ 


Petitions Nos. 91, gg, 100, loi, 103 & 116 to 118 of 1957 and 
Civil Appeals Nos. 699-703 of 1957. 
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(3) The Working Journalists are a-group by themselves apart from other employees of news- 
paper establishments and the legislation for amelioration of their conditions of service has nothing 
discriminatory about it. A classification of the kind , would not come under the ban of Article 14. 
F|Urther, the decision of the Wage Board made binding on the employers alone while permitting tlie 
joumaliststoagitatefurtherundertheIndustrialDisputes Act, 1947, cannot also be held discrimina- 
tory; the weaker of the two parties could certainly be treated as a class by itself and be afforded 
special benefits : The tu'o conditions of permissible classification, (a) intelligible differentia and (6) 
that differentia having a rational relation to the object of amelioration of the conditions of service of 
the Working Jovunalists are satisfied and the attack on the constitutionality on this ground also fails. 

(4) The Act caimot be challenged as violative of Article 3a simply because it contains no provi- 
sion for a “ speaking ” order by the Wage Board without which no writ can be had imder the Article ; 
for, tlie Act does not prohibit the Board from giving reasons for its decision and so cannot be struck 
down as contended for. 

As regards the validity of the decision of the Board vts-a-vis the Act itself, it was held that the 
majority decision was not bad as it was permitted by the rule which formed part of the Act itself 
under the provision of the Act, that the reconstitution of the Wage Board was proper, that the fact 
that no reasons were given by the Board does not vitiate the decision, the classifications of the news- 
papers in the decision was not unwarranted, that the Wage Board had jurisdiction to give its decision 
retrospective effect from the date of its appointment; but the decision of the Board was vitiated in 
that it did not take into consideration the capacity of the industry to pay in fixing the rate and 
scale of wages as it is bound to do under section 9 (i) of the Act, and hence the decision has to be set 
aside. ' 

(5) The Court reviewed the concepts of wages, ‘ minimum wage ‘ living wage ’ and ‘ fair 
wage ’ and laid dotvn the principles of determining wages in a particular industry. 

Held : Fixation of ‘ rates of wages ’ include ‘ the scale of tvages ’ and in such fixation the capacity 
of the industry to pay is one of the essential circumstances to be considered except in the case of 
subsistence wages, the capacity to be ascertained industry cum regional basis, on taking a fair cross 
section of such industry and also considering the elasticity of demand for the product and the possibi- 
lities of reorganisation of the industry itself to cope with the burden against the ultimate background 
tjiat the same should not result in driving tlie employer out of business. 

Wage Boards consisting of an equal number of employers and employees presided over by an 
independent person as Chairman is best fitted to advise at a proper fixation, the principles for their 
guidance being laid down by the authority appointing it. 

The Law and Practice in the Commonwealth countries and the United States of America 
reviewed. 

Under Article 32 of the Constitution of India for enforcement of Fundamental 
Rights and Appeals by Special Leave from the decision of the Wage Board for 
Working Journalists published in the Gazette of India {Extraordinary). Part II, 
section 3, dated the nth May, 1957. 

‘M. K. Nambiyar, Senior Advocate, (G. Gopalakrishnan, Advocate of Messrs. 
Gagrat <Sf Co., with him) for Petitioner, in Petition No. 91 of I 957 " 

K. M. Munshi and L. K. Jha, Senior Advocates {S. S. Shukla, Balbhadra Prasad 
Sinha and R. J. Joshi, Advocates with them), for Petitioners in Petitions Nos. 99 to 
loi of 1957. 

S. P. Sinha and Gurbackan Singh, Senior Advocates, Harbans Singh and 
R. Patnaik, Advocates, with them), for Petitioners in Petition No. 103 of 1957. 

S. S. Shukla, Advocate for Petitioners in Petitions Nos. 116 to 118 of 1957. 

M. C. Setahad, Attorney-General for India and B. Sen, Senior Advocate, 
{R. H. Dhebar, Advocate with them) for Respondent No. 1 in all the Petitions. 

A. V. Vishwanatha Sastri, Senior Advocate, {S. Vishwanathan and B. R. L. Aiyan- 
gar. Advocates, and J. B. Dadachanji, S. N. Andley and Rameshwar Nath, Advocates 
of Messr. Rajinder Narain & Co., with him) for Respondent No. 3 in Petition 
No. 91 of 1957. 
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M.' C. Chdtterjee and A. S. R. Chari, Senior ’Advocates, {S. Vishwanathari and 
A. JV. Sitiha, Advocates and J. B. Dadackanji, S. jV. Andley and Rameshwar Math, Advo- 
•cates of Messrs. Rajinder Marain & Go., with them) for the Indian Federation of 
Working Journalists in all the Petitions. . . ■ ■ ■ • ' . ■ 

■jV.'C. Chatterjee, Senior Advocate, {S. Vishwdnathan ' and A.M. Rinha Advo- 
cates and J.'B. Dadachanji,' R. M- Andley and Rameshwar Math, 'Advocates of 
Messrs. Rajinder Marain & 'Co., with them) for the Delhi Union of Journalists in 
Petition, No. 103 of 1957. ■ ' ■ 

A. ' 5'. R.i^ Chari, ’ Senior Advocate, {S. Vishwanaihan and B. R. L. Aiyangar, 
Advocates and J: B. Dadachanji' -and' 'S. M. Andley, Advocates oi_Messrs . , Rajinder 
Marain & Co., with him), for the Federation of Press Trust of India Employees’ 
Union, Bonabay Union of Journalists' and Gujrat Working Journalists Union. ' 

R. Ganapathy Iyer, Advocate and G. Gopalakrishnan, Advocate, of Messrs.. Gagrat 

■& Co., for Appellants in G. _A. No. 699 of 1957- - - 

L. K. Jha, Senior Advocate {S.S. Shttkla and R. J. Joshi, Advocates with him) 

ibr Appellants Jn ,G. As. Nos. 700 to 702 of i957-. > . • v. 

S. P. Sinha, ■ Senior Advocate and Harbans_ Singh and R. - Patnaik, Advocates 

with him) for Appellants in G. A. No. 703 of 1957-' ' . 

B. Sen, Senior Advocate {R. H. Dhebar, Advocate, with him) for Respondent No. 
1 in all the Appeals. 

M. C.' Chatterjee, Senior Advocate, {J. B. Dadachanji and S.M. Andley, Advocates 
>of Messrs. Rajinder Marain & Co., with him) for the Indian Federation of Working 
Journalists in all the Appeals. 

B. R. L. Iyengar, Advocate and J. B. Dadachanji, S. M. Andley and Rameshwar 
Math, Advocates of Messrs. Rajinder Marain & Co., for Respondent No. 3 in G. A. 
No. 699 of 1957, ‘ , 

The Judgment of the Gourt was delivered by 

Bhagwati, J. — ^These petitions under Article 32 of the Gonstitution raise the 
■question as to the vires of the Working Journalists (Gonditions of Service and Mis- 
■cellaneous Provisions) Act, 1955 (XLV of 1955), hereinafter referred to as “the Act” 
-and the decision of the Wage Board constituted thereunder. As they raise common 
•questions of law and fact they can be dealt with under one common judgment. 

In order to appreciate the rival contentions of the parties it \vill be, helpful 
i:o trace the history of the events which led to the enactment of the impugned Act. 

The newspaper industry in India did not originally start as an industry, but 
■started as individual newspapers founded by leaders in the national, political, social 
and economic •fields. During the last half a century, however, it developed 
•characteristics of a profit making industry in which big industrialists invested money 
-and combines -^controlling several newspapers' alTover the country also became 
the' special- feature of this development. The Working Journalists except for the 
-comparatively large number that -^vere found concentrated in the big metropolita!h 
-cities were scattered all over the coimtry and for the last ten years and more 
agitated that some means should be found by which those working in the ne^vspape^ 
-industry 'were enabled to have ■ their wages and salaries, their dearness allowancd 
, and other allowances, their retirement benefits, their rules of leave and conditions 
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of service, enquired into by some impartial agency or authority, who would be 
empowered to fix just and reasonable terms and conditions of services for Working 
Journalists as a whole. 

Isolated attempts were made by the Uttar Pradesh and Madhya, Pradesh 
Governments in this behalf. On June i8, 1947, the Government of Uttar Pradesh 
appointed a committee to enquire into the conditions of work of the employees of 
the newspaper industry in the Uttar Pradesh. 

On March 27, 1948, the Government of Central Provinces and Berar 
also appointed an Inquiry Committee to examine and report on certain questions 
relating to the general working of the newspaper industry in the province, including: 
the general conditions of work affecting the editorial and other staff of newspapers, 
their emoluments including dearness allowance, leave, provident fund, pensionary 
benefits, etc. 

The Committees aforesaid made their reports on the respective dates March 
31, 1949 and March 27, 1948, making certain recommendations. The All-India 
problem, however, remained to be tackled and during the debate in Parliament 
on the Constitution (First Amendment) Bill, 1951, the Prime Minister said that he 
was prepared to appoint a committee or a commission. Including representa- 
tives of the Press, to examine the state of the Press and its content. He elaborated 
the idea further on June i, 1951, when he indicated that an enquiry covering the 
larger issue of the Press, such as had been carried out in the United Kingdom by 
the Royal Commission, might be productive of good for the Press and the develop- 
ment of this very important aspect of public affairs. The idea was further discussed 
during the debate in Parliament on the Press (Incitement to Crimes) Bill, later 
named the Press (Objectionable Matter) Act, 1952. At its session held in April, 
1952 at Calcutta, the Indian Federation of Working Journalists adopted a 
resolution for the appointment of a Commission to enquire into the conditions of 
the Press in India with a view to improving its place, status and functioning in the 
new democratic set up. The appointment of the Press Commission was thereafter 
announced in a communique issued by the Government of India, Ministry of 
Information and Broadcasting, on September 23, 1952, under the Chairmanship 
of Shri Justice G. S. Rajadhyaksha. 

The terms of reference inter alia were : — 

“ 2. The Press Commission shall enquire into the state of the Press in India, its present and 
future lines of development and shall in particular examine : — 


' (iv) the method of recruitment, training, scales of remuneration, benefit and other conditions 
of emplo^TTient of Working Journalists, settlement of disputes affecting them and factors which 
influence the establishment and maintenance of high professional standards ” 

The Commission completed its enquiry and submitted its report on July 14, 
1954. Amongst other things it found that out of 137 concerns about whom 
information was available only 59 were leturning profits and 68 showed losses. 
The industry taken as a whole had retiu-ncd a profit of about 6 lakhs of rupees on 
a capital investment '^f about 7 crores, or less than i per cent, per annum. It found 
that Proof-Readers as a class could not be regarded as working journalists, for there 
were Proof-Readers even in presses doing job work. It came to the conclusion that 
if a person had been employed as a Proof-Reader only for the purpose of making 
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him a more efEcient sub-editor, then it was obvious that even while he was a Proof- 
Reader, he should be regarded as a working journalist but in all other instances^ 
he would not be counted as a journalist but as a member of the press staff coming 
within the purview of the' Factories Act. 

The question of the emoluments payable to Working Journalists, was dis- 
cussed by it in paragraphs 538 and 539 of its report: 

538. — “ Scales to be Settled by Collective Bargaining or Adjudication. — It has not been possible for us to 
cxambie in detail the adequacy of the scales of pay and the emoluments received by the working- 
journalist ha-ving regard to the cost of living in the various centres -ivh'ere th«e papers are published 

and to the capacity of the paper to make adequate payment In this connection 

it may be stated that the Federation of Working Journalists also agreed, when it was put to them,, 
that apart from suggesting a minimum wage it would not be possible for the Commission to imdertake 
standardisation of designations or to fix scales of pay or other conditions of service for the different 
categories of employees for different papers in different regions. They have stated that these details 
must be left to be settled by collective bargaining or where an agreement is not possible the dispute 
could be settled by reference to an Industrial Court or an adjudicator tvith the assistance of a Wage 
Board, if necessary. The All-India Ne^vspaper Editor’s Conference and Indian Language Newspapers’ 
Association have also stated that it would not be possible to standardise designations and that any 
•uniformity of salaries as behveen one newspaper and another \vould be impossible. The resources 
of different newspapers vary and the conditions of service are not the same. We agree in principle 
that there should be uniformity as far as possible, in the conditions of service in respect of working 
journalists serving in the same area or locality. But this can be achieved only by a settlement or 
an adjudication to which the employers and the employees collectively are parties. 

539. Dearness Allowance : — This again, is a matter tvhich would require very 

detailed study of the rise in the index numbers of the cost of living for various places where the netvs- 
papers are published. We do not kno^v of any case where a uniform rate has been prescribed for 
dearness allowance applicable all over the country irrespective of the economic conditions at different 
centres and the paying capacity of the various units. This must be a matter for mutual adjustment 
between the employers and the employees ^d if there is no agreement, some machinery must 
by provided by which disputes between the parties could be resolved,” 

The position of a journalist was thus characterised by the Commission: — 

“A journalist occupies a responsible position in life and has powers which he can tvield for good 
or evil. It is he who reflects and moulds public opinion. He has to possess a certain amount of 
intellectual eqmpment and should have attained a certain educational standard without which it 
would be impossible for him to perform his duties efficiently. His ^vage and his conditions of service 
should therefore be such as to attract talent. He has to keep himself abreast of the development in 
different fields of human acti-vity — even in such technical subjects as law, and medicine. This must 
involve constant study, contact with personalities and a general acquaintance with world’s problems.” 

It considered therefore that there should be a certain TninimnTn -wage paid 
to a journalist. The possible impact of such a minimum wage was also considered 
by it and it was considered not unlikely that the fixation of such a rninimum Wage 
may make it impossible for small papers to continue to exist as such but it thought 
that if a newspaper could not afford to pay the minimum wage to the employee 
which would enable him to live decently and with dignity, that newspaper had 
no business to exist. It recommended division of localities for taking into accoimt 
the differential cost of living in different parts of India-, and determining what should 
be the reasonable minimum tvage in respect of each area. It endorsed the con- 
cept of a minimum wage tvhich has been adopted. by the* Bank Award : — 

“Tbough the livting w^age is the target, it has to be tempered, even in advanced countries,by othw 
considerations, particularly the general level of wage in other industries and the capacity of the 

industry to pay India, how^cver, the level of -the national income is so low at 

present that it is" generally accepted that the country, cannot afibrd to prescribe a minimnm -wage 
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corresponding to the concept of a living wage. However, a minimum wage even here must provide 
not merely for the bare subsistence of living,,but for the efficiency of the worker. For this purpose, 
it must also provide for some measure of education, medical requirements and amenities” 

and suggested that the basic minimum wage aU over India for a Working Journalist 
should beRs. 125 withRs. 25 as dearness allowance making a total ofRs, 150. It 
also suggested certain dearness allowance and City allowance in accordance with 
the location of the areas in which the Working Journalists were employed. It com- 
pared the minimum wage recommended by it with the recommendations of the 
Uttar Pradesh and Madhya Pradesh Committees and stated that its recommen- 
dations were fairly in line with the recommendations of those Committees parti- 
cularly having regard to the rise in the cost of living which had taken place since 
those reports were made. 

It then considered the applicability of the Industrial Disputes Act to the 
Working Journalists and after referring to the award of the Industrial Tribunal at 
Bombay in connection with the dispute between “Jam-e-Jamshed” and their work- 
men and the decision of the Patna High Court in the case of Yinay J^arayan Sinha v. 
Bihar Journals Limited, it came to the conclusion that the working journalists did not 
come within the definition of workman as it stood at that time in the Industrial 
Disputes Act nor could a question with regard to them be raised by others who were 
admittedly governed by the Act. It thereafter considered the questions as to the 
tenure of appointment and the minimum period of notice for termination of the 
employment of the working journalists, hours of work, provision for leave, retire- 
ment benefits and gratuity, made certain recommendations and suggested legislation 
for the regulation of the newspaper industry which should embody its recommend- 
ations with regard to (i) notice period ; {ii) bonus •, {in) minimum wages ; {iv) 
Sunday rest ; {a) leave, and {vi) provident fund and gratuity. 

Almost immediately after the Report of the Press Commission, Parliament 
^passed the Working Journalists (Industrial Disputes) Act (I of 1955) which received 
I the assent 'of the President on 12th March, 1955. It was an Act to apply the Indus- 
1 trial Disputes Act, 1947, to Working Journalists. “ Working Journalist ” was 
. defined in section 2 {b) of the Act to mean 

“ a person whose principal avocation is that of a journalist and who is employed as such in, 

. or in relation to, any establishment for' the production or publication of a newspaper or in, or in 
relation to, any news agency or syndicate supplying material for publication in any newspaper, and 
includes an editor, a leader-writer, news-editor, sub-editor, feature writer, copy-tester, reporter, corres- 
pondent, cartoonist, news-photographer and proof-reader but does not include any such person who : 

(i) is employed mainly in a managerial or administtative capacity, or 

(ii) being Employed in a sujiervisory capacity, exercises, either by the nature of the duties 
attached to the office or by reason of the powers vested in him, functions mainly of a managerial 
nature. Section 3 of the Act provided that the provisions of the Industrial Disputes Act, 1947, shall 
apply to, or in relation to, working jouf-nalists as they apply to or in relation to workmen within the 
meaning of that Act. 

The application of the Industrial Disputes Act, 1947, to the Working Journa- 
lists was not, however, deemed sufficient to meet the requirements of the situation. 
There was considerable agitation in Parliament for the implementation of the 
recommendations of tlie Press Commission, and on 30th November, 1955, the Union 
' Government introduced a Bill in the Rajya Sabha being Bill No. 13 of 1955. It 
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■was a Bill to regiilate conditions of service of working journalists and other 
persons employed in Newspaper establishments. The recommendations of the 
Press Commission in regard to minimum period of notice, bonus, Sunday rest, 
leave, and provident fund and gratuity, etc., were all incorporated in the Bill ; the 
fixation of the minimum rates of wages, however, was left to a minimum Wage 
Board to be constituted for the purpose by the Central Government. The pro- 
■visions of the Industrial Employment (Standing Orders) Act (XX of 1946) and the 
Employees’ Provident Funds Act (XIX of 1952) were also sought to be applied 
in respect of establishments exceeding certain minimum size as recommended 
by the Commission. 

It appears that during the course of discussion in the Rajya Sabha, the word 
“ -miniTmim ” was dropped from the Bill wherever it occurred, the Minister for 
Labour having been responsible for the suggested amendment. The reason for 
dropping the same was stated by him as under : 

“ Let the word ‘minimum’ be dropped and let it be a proper Wage Board which will look into 
this question in all its aspects. Now, if that is done, I believe, from my own experience of the indus- 
trial disputes with regard to wages, in a way it will solve the question of wages to the working 
journalists for all time to come.” 

The Act as finally passed was intituled “ The Working Journalists (Conditions of 
Service) and Miscellaneous Provisions Act” (XLV of 1955) and received the assent 
of the President on 20th December, 1955. 

The relevant provisions of the Act may now be referred to. It was an Act 
to regulate certain conditions of service of working journalists and other persons 
■employed in newspaper establishments. “ Newspaper establishment ” was 
defined in section 2 {d) to mean “ an establishment under the control of any person 
or body of persons, whether incorporated or not, for the production or publication 
of one or more newspapers or for conducting any news agency or syndicate 
The definition of “ working journalists ” was almost in the same terms as that in 
the Working Journalists (Industrial Disputes) Act (I of 1955) and included a 
proof-reader. All words and expressions used but not defined in this Act and 
defined in the Industrial Disputes Act, 1947, were under section 2 (g) to have the 
meanings respectively assigned to them in that Act. Section 3 applied the provi- 
sions of the Industrial Disputes Act, 1947, as it was in force for the time being, to 
working journalists as they applied to, or in relation to workmen within the meaning 
of that Act subject to the modification that section 25 {f) of that Act in its appli- 
cation to working journalists in regard to the period of notice in relation to the 
retrenchment of a workman was to be construed as substituting six months in the 
case of the retrenchment of an editor and three months, in the case of any other 
working journalist. The period which lapsed between the publication of the 
report and the enactment of the Working Journalists (Industrial Disputes) Act, 
1955, viz., from 14th July, 1954 to 12th March, 1955, was sought to be bridged 
over by section 4 enacting special provisions in respect of certain cases of retrench- 
ment during that period. Section 5 provided for the payment of gratuity inter 
alia to a working journalist who had been in continuous service, whether before 
or after the commencement of the Act, for not less than three years in any news- 
paper establishment even when he voluntarily resigned from service of that newspaper 
establishment. Section 6 laid down that no working journalist shall be required 
-or allowed to work in any newspaper establishment for more than one hundred 
SGJ— 144 
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and forty-four hours during any period of four consecutive -weeks, exclusive of the- 
time for meals. Every working journalist was under section 7 entitled to earned 
leave and leave on medical certificate on the terms therein specified without pre- 
judice to such holidays, casual leave or other kinds of leave as might be prescribed. 
After thus providing for retrenchment compensation, payment of gratuity, hours 
of work, and leave, sections 8 to 1 1 of the Act provided for fixation of the rates ofi 
wages in respect of working journalists. Section 8 authorised the Central Govern- 
ment by notification in the Official Gazette to constitute a Wage Board for fixing 
rates of wages in respect of the working journalists in accordance with the provi- 
sions of the Act, which Board was to consist of an equal number of persons nomi- 
nated by the Central Government to represent employers in relation to the news- 
paper establishments and working journalists, and an independent person appointed! 
by the Central Government as the Chairman thereof. Section 9 laid down the 
circumstances which the Wage Board was to have regard to in fixing rates of wages 
and these circumstances were the cost of living, the prevalent rates of wages for 
comparable employments, the circumstances relating to the newspaper industry 
in different regions of the country and to any other circumstance which to the Board 
may seem relevant. The decision of the Board fixing rates of wages was to be 
communicated as soon as practicable to the Central Government and this decision 
was under seetion 10 to be published by the Central Government in such manner' 
as it thought fit within a period of one month from the date of its receipt by the- 
Central Government and the decision so published was to come into operation 
with effect from such date as may be specified, and where no date was so specified' 
on the date of its publication. Section 11 prescribed the powers and procedure 
of Board and stated that subject to any rules of procedure which might be pres- 
cribed the Board may, for the purpose of fixing rates of wages, exercise the same 
powers and follow the same procedure as an Industrial Tribunal constituted under 
the Industrial Disputes Act, 1947, exercised or followed for the purpose of adjudi- 
cating an industrial dispute referred to it. The decision of the Board under section 
12 was declared to be binding on aU employers in relation to newspaper establish- 
ments and every working journalist -was entitled to be paid wages at a rate which 
was to be in no case less than the rate of wages fixed by the Board. Sections 14 
and 15 applied the provisions of the Industrial Employment (Standing Orders). 
Act (XX of 1946) as it was in force for the time being and also tlie provisions of the 
Employees’ Provident Funds Act (XIX of 1952) as it was in force for the time being, 
to every newspaper establishment in which twenty or more persons were employed.. 
Section 1 7 provided for the recovery of money due from an employer and enacted 
that where any money was due to a newspaper employee from an employer under 
any of the provisions of the Act, whether by way of compensation, gratuity or wages, 
the newspaper employee might, without prejudice to any other mode of recovery, 
make an application to the State Government for the recovery of the money due 
to him, and if the State Government or such authority as the State Government 
might specify in tliis behalf was satisfied that any money was so due, it shall issue 
a certificate for tliat amount to the collector and the collector shall proceed to 
recover that amount in the same manner as an arrear of land revenue. Section 20 
empowered the Central Government by notification in the Official Gazette to 
make rules to carry out the purposes of the Act, and in particular and without 
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prejudice to the generality' of the foregoing power, such rules "were to provide infer' 
aBa for the procedure to be followed by the Board in fixing rates of ^rages. All 
rules made imder this section, as soon as practicable after they ■svere made were to- 
be laid before both Houses of Parliament. The tVorking Journalists (Industrial 
Disputes) Act (I of 1955) was repealed by section 21 of the Act. 

Tn pursuance of the power given ■under section 20 of the Act the Central Govern- 
ment published by a notification in the Gazette of India — ^Part H — Section 3, 
dated 31st July. 1956. " The W'o rldng Journalists W'age Board Rules, 1956 
Rule 8 pro\'ided that every question considered at a meeting of the Board u'as to be 
decided by a majority of the votes of the members present and voting. In the 
ev’ent of equality of v'otes the Chairman was to have a casting vote. Rule 13 provi_ 
ded for the resignation of the Chairman or any member firom his office or member- 
ship. as the case may be. The seat held by them vs'as to be deemed to have fallen 
vacant "with effect from the date the resignation of the Chairman or the member 
was accepted by the Central Government. INTien a vacancy thus arose in the 
office of the Chairman or in the membership of the Board, the Central Government 
v.'as to take immediate steps to fill the vacancy in accordance tnth the Act and the 
proceedings might be continued before the Board so reconstituted firom the stage 
at which the vacancy vsas so filled. 

By a notification, dated and May, 1956, the Central Government constituted a 
"Wage Board tmder section 8 of the Act for fixing rates of vsages in respect of working- 
journalists in accordance vdth the provisions of the Act, consisting of equal repre- 
sentatives of employers in relation to nev\-spaper establishments and working joiur- 
nalists and appointed Shri H. V. Divatia, Retired Judge of the High Comt of Judi- 
cature, Bombay, as the Chairman of the Board. The three members of the Board 
who were nominated to represent employers in relation to nev\ 3 paper establish- 
ments were ; (i) Shri G. Narasimhan, Manager, The Hhinn, Madras and President, 
Indian and Eastern Nevs-spaper Society : (2) Shri A, R. Bhat, M.L.C., who had 
been a member of the Press Commission and was the President of the Indian Langu- 
age Newspapers Association, as also the Chairman of the Minimum "iVages Inquiry 
Committee for the Printing Industry in Bombay and, (3) Shri K.P. Kesava ^Menoiu 
Editor, rvLvTHRtiBHOMr, Calicut. The other three members of the Board who vs'ere 
nominated to represent vrorking journalists were : (i) Shri G. V'enkataraman, M.P.^ 
(2) Shri C. Raghavan, Secretary-General, Indian Federation of 'Workingjoiumalists, 
and (3) Shri G. N. Achaiya, Assistant Editor, Bombay Chronicle. 

Shri H. V. Divatia, the Chairman -of the Board, had vsdde and considerable 
experience as Chairman of the Textile Labour Enquiry Committee, Bombav. had 
been the President of the First Industrial Court to be set up in India in 1938. and 
had worked as an Industrial Tribunal dealing vdth several disputes as between se- 
veral banks and employees, as vs-ell as between several insurance companies and their 
employees. 

The first meeting of the Board vs'as held on Islay 26, 1956, in the Bharatiya 
Mdya Bhavan at Bombay. Sri Kesava Menon and Shri G. Narasimhan were not 
present at this meeting. It v.-as a preliminary meeting at which the Board set up a 
Sub-Committee consisting of Shri A, R. Bhat and Shri G. N. Acharya to draft a 
Questionnaire for issue to the various journals and organisations concerned, vdth 
a view to eliciting facraal data and other relevant informadon required for the 
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fixation of wages for the working journalists. The Sub-Committee was requested to 
bear in mind, while framing the questionnaire the need for ; (i) obtaining detailed 
accounts of newspaper establishments ; (2) proper evaluation of the nature of and 
the work of various categories of working journalists and ; (3) proper classification of 
the country into different areas on the basis of certain criteria like population, cost 
of livings etc. The Questionnaire drafted by the Sub-Committee was to be finalised 
b)y the Chairman and circulated to all concerned by the end of June, 1956. 

The Questionnaire was accordingly drawn up and was sent to Universities and 
‘Governments, etc., and several other organisations and individuals interested in the 
inquiry of the Board, and to all newspapers individually. It was divided into three 
parts. Part “A” was intended to be answered by newspapers, news agencies, orga- 
nisations of employers and of working journalists and any individuals who might 
wish to do so. Part “ B ” was meant to be answered by all newspapers and Part 
“C” by all ne^vs agencies. 

At the outset the Board pointed out that except where the question itself indica- 
ted a different period or point of time, the reporting period for purposes of parts “B” 
and “C” of the questionnaire was the financial years (April i to March 31) 1952-53, 
1953-54 and 1954-55, or in any establishments which followed a different accounting 
year, a period of three years as near thereto as possible. It further pointed out that 
under section 1 1 of the Act the Board had the powers of p.n Industrial Tribunal consti- 
tuted under the Industrial Disputes Act. In Part “A” of the Questionnaire under 
the heading “Cost of Living” cost of living index for the respective centres were called 
for and a special question was addressed whether the basic minimum wage, dearness 
.allowance and metropolitan allowance in the table attached to paragraph 546 of the 
Press Commission was acceptable to the party questioned and, if not, what varia- 
tions would the party suggest and why. Comparable Employment suggested inclu- 
•ded (a) Higher Secondary School Teachers ; {b) College and University teachers ; 
(c) Journalists employed as publicity and public relations officers in the Information 
Departments of the Central and State Governments; (d) Journalistic employees 
•of the News Service Division of All India Radio and (e) Research personnel of the 
Economic and Social Research Departments of Central Government Ministries like 
Tinance, Labour and Commerce. Under the heading “Special Circumstances”’' 
the only question addressed was question No. 7 : “Are there in your region any spe- 
•cial conditions in respect of the newspaper industry which affect the fixing of rates of 
-wages of working journalists ? If so, specify the conditions and indicate how they 
affect the question of wages.” As regards the Principles of Wage Fixation the 
party questioned was to categorise the different newspaper establishments and in 
•doing so consider the following factors, among others ; (a) Invested Capital ; (b) 
■Gross Revenue ; (c) Advertisement Revenue ; (d) Circulation ; (e) Periodicity of 
publication ; {/) The existence of chains, multiple units and combines ; and (g) 
Location. 

In Part “B” which was to be answered by newspapers were included under 
the heading “Accounts” ; 

(i) Balance sheets and (2) Trading and Profit and Loss Accounts of the 
newspapers as in the specimen forms attached thereto for the reporting period. 
•Questions were also addressed in regard to the Revenue of the newspapers in/er alia 
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from, the press, a process studio, outside work, foundry, etc., and subscriptions 
as also the expenditure incurred on postage, distribution/sale, commission arid 
rebate to advertisers, etc., ^d other items . 

All information w'hich was considered necessary by the Wage Board for the 
purposes of fixation of the rates of "wages was thus sought to be elicited by the 
Questionnaire. 

It appears that Shri K. P. Kesava Menon sent in his resignation on or about 
June 21, 1956, and by a notification, dated July 14, 1956, the Central Government 
accepted the said resignation and appointed in his place Shn K. M. Gherian, Mem- 
ber of the Executive Committee of the Indian and Eastern Neswspapers Association, 
one of the directors of the Press Trust of India and the Chief Editor, Malayala 
hlANORAMA, Kottayam, as a member of the Board. 

Out of 5,465 neiNxpapers, journals, etc., to whom the Questionnaire was sent 
only 381 ansivered the same ; and out of 502 dailies only 138 ansivered it. The 
Board had an anal-j'sis made of those "who had replied to the Questionnaire and also 
of their replies thereto in regard to each of the questions contained in tlie Question- 
naire. It also got statements prepared according to the gross revenue of the nem- 
papers, the population of the centres, circulation of the papers, the costs of li\Tng in- 
dex, scales of dearness allowance in certain States, figures of comparable employ- 
ments, pay-scales of important categories of journalists, etc., tlie total income, break 
up of expenditure in relation to total income and total expenses, total income in 
relation to net profits, and net losses and net profits in relation to circulation of tlie 
several newspapers ■which had sent in the replies to the Questionnaire. 

Further meetings of the Board were held on August 17 and August 20, 1956, in 
Bombay. The Chairman informed the members that response from journals orga- 
nisations, etc., to whom Questionnaire was sent ivas unsatisfactory’- and it was deci- 
ded to issue a Press Note requesting the papers and journals to send their replies, 
particularly to Part “B” of the Questionnaire, as soon as possible, in-vdting tlieir atten- 
tion to the fact that the Board had powers of an Industrial Tribunal under the Act, 
and if neis-spapers failed to send their replies, the Board would be compelled to take 
further steps in the matter. It -was decided that for purposes of taking oral eiddence, 
the country^ be divided into 5 zones, namely, Trivandnun, Aladius, Delhi, Calcutta 
and Bombay and the Secretary was asked to summon -witnesses to the nearest and 
convenient centre. It ivas further decided that one hour should normally be allotted 
to each newspaper, 3 hours for regional units and 2 hours for smaller units for oral 
evidence. The Board also discussed the question as to the number of persons who 
might ordinarily be called for oral evidence from each newspaper or organisation. It 
thought that one of the important factors goveiming the findings of the Board would 
be the circulation of each ne-wspaper, and as such it ^\’as decided that the figures -with 
the Audit Bureau of Circulation, Ltd., might be obtained at once. The Board also 
decided to ask vimesses, if necessary, to produce books of accounts, income-tax 
assessment orders or any other documents which in its opinion ^v'as essential. 

Aleetings of the Board were held at Trivandnun from September 7, to Septem- 
ber 10, 1956; in Madras from September 15, to September qo , 1956; in New Delhi 
from October 19, to October 26, 1956; in Calcutta from November 25, to December 
4? 1956; ^nd in Bombay from January 4, to January 10, 1957; from January 20, to 
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Tebruary 6, 1957; from March 25 to March 31, 1957 and finally from April 22 to 
April 24, 1957. 

Evidence of several journalists and persons connected with the newspaper indus- 
try was recorded at the respective places and at its meeting in Bombay from March 25 
to March 31, 1957, the Board entered upon its final deliberations. At this meeting 
the Chairman impressed upon the members the desirability of arriving at unani- 
mous decisions with regard to the fixation of wages, etc. He further stated that he 
would be extremely happy if representatives of newspaper industry and of working 
journalists could come to mutual agreement by direct discussions and he assured 
his utmost co-operation and help in arriving at decisions on points on which they 
could not agree. Members welcomed this suggestion and decided to discuss various 
issues among themselves in the afternoon and on the following days : 

After considerable discussion on March 25, 1957, and March 26, 1957, in which 
the representatives of the Newspapers and of Working Journalists had joint sittings, 
unanimous decisions were arrived at on (i) Glassification of newspapers, (ii) classifica- 
tion of centres and (iii) classification of employees, except on one point namely, 
classification of group, multiple units and chains on the basis of their total gross 
revenue. This was agreed to by a majority decision. The chairman and the 
representatives of the working journalists voted in favour while the representatives of 
the employers voted against. Regarding scales of pay, the Chairman suggested at 
the meeting of March 27, 1957, that pending final settlement of the issue the parties 
should submit figures of scales based on both assumptions, namely, consolidated 
wages and basic scales with separate dearness allowance. Both sides agreed to 
submit concrete suggestions on the following day. At the Board’s meeting on 
March 28, 1957, the representatives of the employers stated that the term “ Rates 
of Pay ” did not include scales of pay ; therefore, the Board was not competent 
to fix scales of working journalists and they submitted a written statement signed 
by all of them to the Chairman in support of their contention. The representatives 
of the Working Journalists argued that the Board was competent to fix scales of 
pay. The Chairman adjourned the sitting of the Board to study this issue. A 
copy of the written statement submitted by the representatives of the employers 
was given to the representatives of the working journalists and they submitted a 
written reply the same afternoon contending that the Board was competent to fix 
scales of pay of various categories of Working Journalists. At its meeting on March 
29, 1957, the Board discussed its own competency to fix scales of pay. The Chair- 
man expressed his opinion in writing, whereby he held that the Board was com- 
petent to fix scales of pay. On a vote being taken according to rule 8 of the Working 
Journalists Wage Board Rules, 1956, the Chairman and the representatives of the 
working journalists voted in favour of the competence of the Board to fix scales 
of pay, while the representatives of the employers voted against it. Thereafter, 
several suggestions were made on this question, but since there was no possibility 
of any agreement on this issue, the Chairman suggested that members should sub- 
mit their specific scales to him for his study to which the members agreed. It was 
also decided that the Chairman would have separate discussions with represen- 
tatives of working journalists in the morning and with representatives of employers 
in the afternoon of March 30, i957- It was also decided that the Board should, 
meet again on March 31, 1957, for further discussions. No final decision was, how- 
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-ever, arrived at in the meeting of the Board held on March 31, 1957, on scales of 
pay, allowances, date of operation of the decision, etc. It was decided that the 
Board should meet again on April 22, 1957, to take final decisions. 

A meeting of the Board was accordingly held from April 22 to 24, 1957, in the 
■ ofiice of tlie Wage Board at Bombay. It was unanimously agreed that the word 
“ decision ” should be used wherever the word “ report ” occurred. The ques- 
tion of the nature of the decisions which would be submitted to the Gk)Vernment 
was then considered. It was agreed that reasons need not be given for each of 
the decisions, and that it would be sufficient only to record the decisions. The 
members then requested the Chairman to study the proposals regarding scales of 
pay, etc., submitted by botli the parties and to give his own proposals so that they 
may take a final decision. Accordingly, the Chairman circulated to all the mem- 
bers his proposals regarding pay-scales, dearness allowance, location allowance 
.and retainer allowance. 

The following were the decisions arrived at by the Board on the various points 
rmder consideration and they were unanimous except %vhere otherwise stated. The 
same may be set out here so far as they are relevant for the purposes of the inquiry 
before us. 

1. For the purpose of fixation of wages of working journalists, newspaper establishments 
■should be grouped under different classes. 

2. Except in the case of weeklies and other periodicals expressly provided for hereinafter 
-newspaper establishments should be classified on the basis of their gross revenue. 

3. For purposes of classification, revenue from all sources of a netvspaper establishment, 
-should be taken for ascertaining gross revenue. 

4. Classification of Newspaper Establishments : 

Dailies — ^Newspaper Establishments should be classified rmder the follo^ving five classes : — 


Class. 

Gross Revenue. 

“A” 

over Rs. 25 lakhs 

“B” 

over Rs. I2i to 25 lakhs 

“ C ” 

over Rs. 5 to i2i lakhs 

“ D ” 

over Rs. 2J to 5 lakhs 

“ E ” 

Rs. 2i lakhs and below 


5. Classification of newspaper establishments should be based on the average gross revenue 
of the three-year period, 1952, 1953 and 1954. 

6. It shall be open to the parties to seek re-classification of the newspaper establishments 
on the basis of the average of every three years commencing from the year 1955. 

11. Groups, Multiple units and Chains should be classified on the basis of the total gross 
revenue of all the constituent imits. (This was a majority decision, the Chairman and the repre- 
sentatives of the Workmg Journalists voting for and the representatives of the employers voting against). 

12. A newspaper establishment 'will be classified as : — 

(i) A group, if it publishes more than one newspaper from one centre ; 

(ii) A multiple unit, if it publishes the same neivspaper from more than one centre ; 

(iii) A chain, if it publishes more than one nesvspaper from more than one centre. 

20. IVorking Journalists employed in Newspaper Establishments should be grouped as follows : 

(a) Full time employees : 

Group I : Editor, 

Group II : Assistant Editor, Leader Writer, News Editor, Commercial Editor, Sports Editor, 
Tilm or Art Editor, Feature Editor, Literary Editor, Special Correspondent, Chief Reporter, Chief 
Sub-Editor and Cartoonist. 
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Group III : Sub-Editors and Reporters of all kinds and full time correspondents not included 
in Group (II) ; news photographers and other journalists not covered in the groups. 

Group IV : Proof Readers. 

(i) Part-time employees : 

Correspondents who are part-time employees of a newspaper establishment and whose principal 
avocation is that of journalism. 

An employee should be deemed to be a full time employee if under the conditions of service such 
employee is not allowed to work for any other newspaper establishments. 

23. The wage-scales and grades recommended by the Chairman were agreed to by a majority 
decision. The Chairman and the representatives of the working journalists voted for and the repre- 
sentatives of the employers voted against. Shri Bhat suggested that wage-scales should be conditional 
on a newspaper establishment making profits in any particular year and also that time should be given 
to the newspaper establishments for bringing the scales into operation. These suggestions, however, 
were not acceptable to the majority. 

IVages scales and grades : (as agreed to by tlie majority) were as under : Working Journalists of 
different groups employed in different classes of newspaper establishments should be paid the follow- 
ing basic wages per mensem. 

I. Dailies. 


Class of 
Newspapers. 

Group of 
Employees. 

Starting 

Pay. 

Scale. 

E 

IV 

III 

II 

I 

} 90 

} 150 

No Scale. 

No Scale. 

D 

IV 

100 

too— 5—165 (13 Yrs.) E.B.— 7— 200— 5 Yrs. 


HI 

II5 

115—7^—205 (12 Yrs.) E.B.— 15— 295 (6 Yrs.) 


11 

I 

j- 200 

200 — 20 — ^400 (10 Yrs.) 

C 

IV 

100 

100 — 5 — 165 (13 Yrs.) EB — 7 — 200 (5 Yrs.) 


III 

125 

125 — 10 — 245 (12 Yrs.) EB — i2i — 320 (6 Yrs.) 


II 

225 

225 — 20 — ^385 (8 Yrs.) EB — 30 — ^445 (2 Yrs.) 


I 

350 

350 — 25—550 (8 Yrs.)— 40— 630 (2 Yrs.) 

B 

IV 

100 

100 — 5 — 165 (13 Yrs.) EB — 7 — 200 (5 Yrs.) 


III 

150 

150 — 12J — 300 (12 Yrs.) EB — 20 — ^420 (6 Yrs.) 


II 

350 

350 — 20 — 51C (8 Yrs.) EB — 30 — 570 (2 Yrs.) 


I 

500 

500 — 30 — 740 (8 Yrs.) 40 — 820 (2 Yrs.) 

A 

IV 

125 

125 — — 215 (12 Yrs.) EB — 10 — 275 (6 Yrs.) 


III 

175 

175—20—415 (12 Yrs.) EB— 25— 515 (4 Yrs.) 


II 

500 

500 — ^40 — 820 (8 Yrs.) EB — 50 — 920 (2 Yrs.) 


I 

1000 

1000 — 50 — 1300 (6 Yrs.) — 75 — 1600 (4 Yrs.) 


Dearness allowance. Location Allowance and Part-time Employees’ remuneration were also 
majority deeisions. The Chairman and the representatives of the working journalists voting for and 
the representatives of the employers voting against. 

27. Other Allowances . — In view of the paucity of evidence on the subject, the Board decided 
that the fixation of conveyance and other allowances should be left to collective bargaining befivecn 
the working journalists and the newspaper establishments concerned. 

29. In no case should tlie present emoluments of the employees be reduced as a result of tlie- 
operation of tliis decision. 
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28. Fitment of Employees. — For fitment of the present employees into the new scales, service 
in a particular grade and category and in the particular newspaper establishment alone should be 
taken into account. 

34. When a newspaper establishment is re-classified as per paragraph 6 supra, the existing; 
pay of the staff should be protected. But future increments and scales should be those applicable- 
to the class of paper into which it falls. 

37. Date of operation. — The Board’s decision should be operative from the date of constitution 
of the Board (i.e., 2-5-1956) in respect of newspaper establishments coming under Class “ A ”, “ B ” 
and “ C ” and from a date six months from the date of appointment of the Board, (z.«., i-i 1-1956) 
in the case of newspaper establishments under class “ D ” and “ E ”. (This was also a majority- 
decision. The Chairman and the representatives of the working journalists voted for and the repre- 
sentatives of the employers voted against). 

40. The Government of India should constitute a Wage Board under the Act, to review the 
effect of the decisions of the Board on the newspaper establishments and the working journalists, after 
the expiry of three years but not later than five years from the date of the publication of the decisions 
of the Board.” 

These decisions were recorded on April 30, 1957, but the representatives of 
the employers thought fit to append a Minute of Dissent and the Chairman also 
put on record a note on the same day explaining the reasons for the decisions thus- 
recorded. These documents are of vital importance in the determination of the 
issues before us. 

In the Minute of Dissent recorded by the representatives of the employers they 
started with an expression of regret that the conditions in the newspaper industry 
did not permit them to accept the majority view. They expressed their opinion 
that the fixation of rates of wages should be governed by the following criteria : 

(i) normal needs of a worker ; 

(ii) capacity of the industry to pay ; 

(hi) nature of the industry ; and 

(iv) effect on the development of the industry and on employment. 

They pointed out that : 

“ {a) The newpaper industry was a class by itself. The selling price of its product was ordi- 
narily below its cost of production. Further, the cost of production specially that of newsprint, went 
on varying and the frequent rises in newsprint price made it difficult to plan and undertake any long- 
term commitment of an increasing expenditure. 

(4) The income of the newspaper industry was principally derived from two main sources; 
sales of copies and advertisement. While sales depended on public acceptance, income from adver- 
tisement depended upon circulation, prestige and purchasing power of readers. All those factors 
made publishing of newspapers a hazardous undertaking and the hazard continued throughout its 
existence with the result tliat it was obligatory that the rates of wages or scales should be fixed at the 
minimum level, leaving it to the employees to share the prosperity of the units through bonuses. 

(c) It was not ordinarily easy for newspapers to increase the selling price and it had been the 
experience of some established newspapers that such a course, when adopted, had invariably brought 
about a reduction in circulation. The fall in circulation had in turn an adverse effect on the adver- 
tisement revenue. The sales or advertisement income of a newspaper was not responsive to a pro- 
gressive increase in expenditure. 

(d) In any fixation of wages of a section of employees, its effect on other sections had to be 
taken into consideration. Editorial employees were one section of a newspaper establishment and 
any increase in their emoluments would have its inevitable repercussions on the wages of other sections. 
The salaries of working journalists woidd roughly be one-fifth of the total wage bUl. The factory 
staff had a great bargaining power and as such any increase in tire salaries and introduction of scales 
in the editorial department would have to be followed by an increase in the wages and introductiou 
of time-scales in the factory side. 

scj— 145 
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(c) It was the advertisement revenue that principally decided the capacity to pay of a news- 
paper industry. It was not enough to take into consideration the gross revenue of a newspaper alone 
but also the proportion of advertisement revenue in it. This meant that minimum salaries and scales 
to be fixed on an All-India basis would perforce have to be low if the newspapers in language of regions 
with a low purchasing power such as Kerala and Orissa were not to be handicapped. It would 
therefore be fair both to the industry and employees if wages were fixed region-wise. 

{/) The proposals, which the majority has made, clearly showed that, according to it the 
dominating principle of wage fixation was the need of the worker as conceived by them, irrespective 
of its effect on the industry. The Board had not before it sufficient data needed for the proper assess- 
ment of the paying capacity of the industry. The profit and loss statements of the daily newspaper 
establishment for the year 1954-55 submitted to the Board revealed that while 43 of them had 
shown profits 40 had incurred losses. The condition of the newspaper industry in the country as a 
whole could not be considered satisfactory. The proposals embodied in the decision made by the 
majority were therefore unduly high. They would immediately throw a huge burden on many papers, 
a burden which would progressively grow for some years, and would be still bigger when its impact 
takes place on the wages of employees of its other sections. All this will in its turn add to the burden 
of Provident Fund, Gratuity, etc., when the full impact of the burden took place and the wages of the 
entire newspaper establishments went up, it would throw out of gear the economy of most of the news- 
papers. It might be that there may not be many closures immediately, because many of the news- 
papers would not be in a position to meet the liability of retrenchment compensation, gratuity, etc., 
resulting from such a step, newspapers would try to meet the liability by borrowing to the extent 
possible and when their credit was exhausted, they must close down. So far as new newspaper 
promotions were concerned, they would be few and far between, with the result that after a few years 
It would be found that the number of daily newspapers in the country had not increased but had 
gone down. Such an eventuality was not in the interests of the country both from the point of 
view of employment as well as of freedom of expression. 

(g) As regards Chains and Groups the criterion for classification adopted by the majority 
was unfair and unnatural. The total gross revenue of all the units in a Chain or a Group gave an 
unreal picture of its capacity to pay. 

{h) Giving of retrospective effect, would help only to aggravate the troubles of the newspaper 
mdustry which had been already called upon to devise ways and means of meeting the burden of 
retrospective gratuity. 

(i) As regards the prevalent rates of wages for comparable employments the nature of work 
of the working journalists in newspaper establishments could not be compared with other avocations 
or professions and the rates of wages of working journalists should be fixed only in the context of the 
financial condition of the newspaper industry. Comparison, could, however, be made within limits, 
namely with respect to alternative employments available to persons with similar educational qualifi- 
■<^ations in particular regions or localities. From that point of view tlie salaries paid to Secondary 
school teachers. College and University teachers and employees in Commercial firms and Banks 
should be taken into consideration, but the majority had rejected this view.” 

The note of the Chairman was meant to explain the reasons of the decisions 
which he stated he at least had in view and some of which were accepted unanimously 
and others were accepted by some members and thereby became majority deci- 
sions. At the outset the Chairman explained that most of the recommendations 
of the Press Commission were intended for the betterment of the economic condition 
of small and medium newspapers, such as price page schedule, telescopic rates for 
Government advertisements and their fair distribution among newspapers, statu- 
tury restrictions on malpractices so as to eliminate cut-throat competition and fixation 
of news agency tarififs which still remained to be implemented and there had been 
no stability in the prices of newsprint which constituted a considerable proportion 
of the expenditure of a newspaper. These circumstances had necessitated the 
fixing of a minimum wage lower than that recommended by the Press Commission. 



EXPRESS newspapers V. UNION OF INDIA {Bhagwati, J.). 


1129 


^958] 

As regards jSxation of the rates of wages, the CSiairman observed : 

“ In fixing the rates of wages, tve have based them on the condition of the nets-spaper indnstrj* 
.as a whole and not on the effect which they will produce on a particular netvspaper. ^Ve can only 
proceed on the average gross income of a netvspaper falling under the same class and not on the lowest 
unit in that class. Othertsdse, there tvill be no improvement in any unit of the same class, and the 
sfalils quo might remain. "With the extremely divergent conditions obtaining in both English as well 
.as Indian language newspapers, it is impossible to try to avoid any small or medium netv’spaper being 
adversely affected. WTien the tone and condition of journalism in India has to be brought on a 
higher let'el it is inevitable that in doing so, more or less burden \st11 fall on several netsspapers ; 
I realise that in cases where rrages are very low and dearness allotv'ance is also low or even non-existent 
and there are no scales at all, the reaction to our tvage schedule will be one of resentment by^the pro- 
prietors. Some anomalies may also be pointed out ; but it must be remembered that tve had no 
data of all the net\’spapers before us and tvhere we had, it was in many cases such as cannot satisfy 
-all newspapers as ■well as journalists. Horvever, we have tried to proceed on the basisjof accepted 
principles also keeping in view the recommendations of the Press Commission and , not on the 
editorial expenditure of each ne\«paper. I am also of the opinion that by rational management 
there is great scope for increasing the income of newspapers and ts-e have evidence before us that the 
future of the Indian language nets-spapers is bright, having regard to increasing literacy and the 
growth of political consciousness of the reading public. WTien there are tvide disparities, there 
cannot be any adjustment which might satisfy all persons interested. IVe hope no newspaper is 
forced to close do'^s’n as a result of our decision. But if there is a good paper and it deserves to 
exist, we hope the Government and the public tvill help it to continue.” 

The Chairman then proceeded to obsert'e : 

“ We do not consider it a matter of regretif oim decisions discourage the entry into this industry 
• of persons ssithout the necessary resources required for the payment of a reasonable^minimum svage. 
IVhile we are anxiotis to promote and encourage the gross'd! of small ness'spapers, we also feel strongly 
that it should not be at the expense of the working journalists. The same applies, in^our vietv, to 
nesvspapers started for political, religious or any other propaganda.” 

The reason for grouping all the constituent tmits of the same group or chain 
in the same class in tvhich tliey would fall on the basis of the total gross income of 
the entire establishment was given by the Chairman as under : 

“ One of the difficult tasks before us was to fix the tvages of journalists workingjin ness-spapers 
which have recendy come to exist in our country. All the accounts of the constituent units in the 
same group or chain are merged together with the result that the losses of the -weaker units are borne 
from the high income of prosperous units. There is considerable disparity in the wages of journalists 
doing the same kind of work in the various constituent units situated in different centres. The Press 
Commission has strongly criticised the methods of such chains and groups and their adverse effects 
on the employees. IVe have decided to group all the constituent units of the same group or chain 
in the same class in which they would fall on the basis of the total gross income of the entire establish- 
ment. We are conscious that as a result of this decision, some of the journalists in the -weak units 
of the same group or chain may get much more than those working in its highest income units. If^ 
however, our principle is good and scientific, the ineidtable result of its application should be judged 
from the standpoint of Indian Journalism as a whole and not on the burden it casts on a particular 
establishment. It may be added that in our view, the principle on which we have proceeded is one 
of the main steps to give effect to the ttiews expressed by the Press C!ommission.” 

The Chairman then referred to the points which the representatives of the 
netN'spaper employers Jiad tnged as to the burden -which might be cast as a result 
of the decisions and expressed himself as under : 

“ I ty-mpathise \vith their viewpoint and in my opinion, looking to all the circumstances, espe- 
cially the fact that this is the first attempt to fix rates of wages for journalists, it is probable that some 
anomalies may result firom the implementation of our decisions. IVe are, therefore, averse to imposing 
-a !s'age schedule of all classes of newspapers on a permanent basis. It is, thus important that the 
•\rage rates fixed by us should be open to review and revision in the light of experience gained -is-ithin 
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a period of 3 to 5 yeais. This becomes necessary especially in view of the fact that the data available- 
to us have not been as complete as we would have wished them tobe, and also because it is difficult 
for us at this stage to work out with any degree of precision, the economic and other effects of our 
'decisions on the newspaper industry as a whole.” 

The Chairman suggested as a palliative the creation by the Government of 
India immediately of a standing administrative machinery 

“ which could also combine in itself the functions of implementing and administering our 
decisions and that of preparing the ground for the review and revision envisaged after 3 to 5 years. 
This machinery should collect from all newspaper establishments in the coimtry on systematic basis 
detailed information and data such as those on employment, wage rates, and earnings, financial 
condition of papers, figures of circulation, etc., which may be required for the assessment of the effects 
of our decisions at the time of the review.” 

The above decision of the Wage Board was published by the Central Govern- 
ment in the Gazette of India, Extraordinary, dated May ii, 1957. The Commis- 
sioner of Labour, Madras, issued a circular on May 30, 1957, calling upon the 
managements of all newspaper establishments in the State to send to him the report 
of the gross revenue for the three years, i.e., 1952, 1953 and 1954, within a period 
of one month from the date of the publication of the Board’s decision, i.e., not later 
than June 10, 1957. Writ Petition No. 91 of 1957 was thereupon filed on June 13, 
1957, by the Express Newspapers Private, Ltd., against the Union of India and others 
and this petition was followed up by similar petitions filed on August 9, 1957, by 
the Press Trust of India, Ltd., The Indian National Press (Bombay) Private, Ltd.> 
and the Saurashtra Trust being Petitions Nos. 99, 100 and loi of 1957 respectively. 
The Hindustan Times, Ltd., New Delhi, filed on August 23, 1957, a similar petition 
being Petition No. 103 of 1957 and three more petitions being Petitions Nos. 116, 

1 17 and 1 18 of 1957 were filed by the Loksatta Karyalaya, Baroda, Sandesh Ltd.,. 
Ahmedabad and Jan Satta Karyalaya, Ahmedabad, respectively on September 

18, 1957- 

The Express Newspapers Private, Ltd., the petitioners in Petition No. gi of 
^9575 otherwise termed the “Express Group” are the biggest chain in the newspaper 
world in India. They publish (i) Indian Express, an English Daily from Madras, 
Bombay, Delhi and Madurai, (ii) Sunday Standard, an English Daily from three 
centres — Madras, Bombay and Delhi, (iii) Dinamani, a Tamil Daily from Madras 
and Madurai, (iv) Dinamani Kadir, a Tamil Weekly from Madras, (v) Lokasatta, 
a Marathi Daily and Sunday Lokasatta, a Maratha Weekly from Bombay, 
(vi) Screen, an English Weekly from Bombay and (vii) Andhra Prabha, a Telugu 
Daily and Weekly. The total number of working journalists employed by them 
are 331, out of whom there are 123 proof-readers, as against 1570 who form the 
other members of the staff. The present emoluments of the working journalists 
in their employ amount to Rs. 9,77,892 whereas if the decision of the Wage Board 
were given effect to they would go up to Rs. 15,21,282.12 thus increasing tlie Wage 
bill of the working journalists annually by Rs. 5,43,390.12. They would also have 
to jiay remuneration to the part-time correspondents on gthe basis of retainer as 
well as payment for news items on column basis. That would involve an additional 
burden of about Rs. i lakh a year. The retrospective operation of the Wage Board’s 
decision with effect from May 2, 19585 in their case would further involve a pay- 
ment of Rs. 5,16,337.20. This would be the extra burden not taking account of 
the liability for pasi gratuity and the recurring gratuity as awarded under the 
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^irovisions of the Act and also the increased burden which w^ould have to be borne 
by reason of the impact of the provisions in regard to reduced hours of 'working, 
increase in leave, etc., provided therein. If, moreover, the members of the staff 
who are not included in the definition of working journalists made similar demands 
•for increasing their emoluments and bettering their conditions of service then there 
would be an additional bmden -which is estimated at Rs. 9,92,443.68. 

The Press Trust of India, Ltd., the petitioners in Petition No. 99 of 1957 are 
a non-profit making co-operative organization of newspaper proprietors. They 
•employ 820 employees in aU, out of whom 170 are working journalists and 650 do 
not come within that definition. Their total \vage bill is Rs. 21,00,000 per year 
(approximately) out of which the annual salary of the working journalists is 
Rs. 9,00,000. The increase in their wage bill due to increase in the salary of the 
working journalists as per the decision of the Wage Board would come to 
R^. 4,05,600 and they would have to pay by way of arrears by reason of the 
retrospective operation of the decision another sum of Rs. 4,05,600 to the ^vorking 
journalists. There would also be an additional financial burden of Rs. 60,000 
every year by reason of the recurring increments in the monthly salaries of the 
working journalists employed by them. If the benefits of the Wage Board decision 
were extended to the other members of the staff %vho are not working journalists 
within the definition of that term but who have also made similar demands on 
them, a further annual burden -would be imposed on the petitioners which is 
estimated at Rs. 3,90,000. If perchance the petitioners not being able to run their 
concern except at a loss intended to close do-wn the same, the amount ^vhich they 
would have to pay to the working journalists under the provisions of the Act and 
the decision of the Wage Board would be Rs. 23,68,500 as against the old scale 
liability of Rs. 11,62,500 and the other members of the staff who do not fall 
within the category'- of tvorking journalists would have to be paid a fiuther sum 
of Rs. 15,50,000. The total liability of the petitioners in such an event would 
amount to Rs. 39,18,000 as against the old liability of Rs. 27,12,500. 

The Indian National Press (Bombay) Private, Ltd., othenvise kno^Vn as the Free 
Press Group, are Petitioners in Petition No. 100 of 1957. They publish (i) Free 
Press Journal, a morning English Daily; (ii) Free Press Bulletin, an evening 
English Daily; (iii) Bharat Jyoti, an English Weekly; (iv) Janashakti, a morning 
Gujrati Daily and (v) Navashakti, a Marathi Daily — all fi-om Bombay. They 
employ 442 employees including part-time correspondents out of whom 65 are work- 
ing journalists and 21 are proof-readers and the rest form members of the other staflT 
Tiot falling within the category of working journalists. The efiect of the decision 
•of the W age Board would be that there would have to be an immediate payment 
•of Rs. 1,73,811 by reason of the retrospective operation of the decision and there 
will also be an aimual increase in the wage bill to the same extent, i.e., Rs. 1,73,81 1. 
There will also be a yearly recurring increase to the extent of Rs. 22,470 and also 
corresponding increase for contribution to the Provident Fund on account of 
increase in salarjL Under the provisions of the Act in regard to reduced hours of 
work, and increase in leave, moreover, there will be an increase in liability to pay 
Rs. 90,669 and Rs. 29,806 respectively, in the case of working jomnalists, besides 
the liability for past gratuity in another sum of Rs. 1,08,534 and recurring annual 
liability for gratuity in a sum of Rs. 17,995. If similar benefits would have to be 
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given to the other members of the staff who do not fall within .the definition of 
working journalists the annual burden would be increased by a sum of Rs. i ,80,000. 
This would be the position by reason of the petitioners being classified and treated 
as a chain of newspapers and having been classified as “ A ” class newspaper 
establishment on a total computation of the gross revenue of all their units. If 
they were not so treated and the component units were classified on their individual 
gross revenue the result would be that the Free Press Journal, the Free Press 
Bulletin and the Bharat Jyoti would fall within class “A” and Navashaktl 
would fall within class “ G ” and Janashakti would fell within class “D” thus 
minimising the burden imposed upon them by the impact of the Wage Board 
decision. 

The Saurashtra Trust, the petitioners in Petition No. loi of 1957, are 
another chain of newspapers and they publish (i) Janmabhoomi, a Gujrati 
Daily from Bombay; (ii) Janmabhoomi and Pravasi, a Gujrati Weekly from 
Bombay; (iii) Lokmanva, a Marathi Daily from Bombay; (iv) Vyapar, a 
Gujrati Weekly Commercial Paper from Bombay; (v) Fulchhab, a Gujrati 
Daily from Rajkot; (vi) Pratap, a Gujrati Daily from Surat; (vii) Guttggha 
Mitra, a Gujrati Daily from Bhuj (Gutch) and (viii) , Nav Bharat, a Gujrati 
Daily from Baroda. They employ 445 employees out of whom 60 are working 
journalists and 12 proof-readers and the rest belong to the other members of the 
staff. The effect of the Wage Board decision on them would be to impose on 
them a burden of Rs. 1,59,528 by reason of the retrospective operation of the 
decision and an annual increase in the wage bill of Rs. 1,59,528 for the first year 
and an annual recurring increase of Rs. 22,000. The operation of sections 6 and 7 
of the Act in regard to reduced hours of work and provisions for increased leave 
would impose an additional burden of Rs. 42,000 per year. The liability for 
past gratuity would be Rs. 93,376 and the recurring annual increase in gratuity 
would be Rs. 11,000. If similar benefits were also given to the other members of 
the staff who were not working journalists the annual burden will increase by 
Rs. 5,18,964, by reason of their classification as “A” class newspaper establish- 
ment on a chain basis, all the component units have got to be treated as “A” class 
newspapers, whereas if they were classified on a computation of the gross revenue 
of their component units VyapaR would fall within Class “B”, the Janmabhoomt 
and Lokmanya would fall within Class “ C ” and the Guttccha Mitra, Fulchhab 
and Pratap would fall within Glass “E”. The iniquity of this measure is, moreover, 
sought to be augmented by their pointing out that whereas the Janmabhoomi from 
Bombay is placed in the “A” Class, Bombay Samacahr (Bombay) a morning Gujrati 
Daily from Bombay which has a larger gross revenue than Janmabhoomi taken 
as a single unit is placed in Class “B”. Similarly, the Pratap from Siuat is placed in 
Class **A”, whereas the Gujrat Mitra from Surat which has a larger gross revenue 
than the Pratap is placed in Class “B” because of its being treated as a unit by 
itself ; and the Fulchhab from Rajkot is also placed in Class “A” whereas the 
Jaihind from Rajkot which has a larger gross revenue than the Fulchhab is placed 
in Class “C” for an identical reason. The total cost of closing down the concern 
if perchance the petitioners have to so close down owing to their inability to carry 
on the business except at a loss is worked out atRs. 6,13,921 for the working journal- 
ists as against the old basis of Rs. 1,00,890. The figure for the rest of the staff who 
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are not working journalists is computed at Rs. 3,08,112 with the result that the 
total cost of closing down on' the new basis under the provisions of the Act and the 
decision of the Wage Board would be Rs. 9,22,033 as against what otherwise 
would have been a sum of Rs. 4,09,002. 

The Hindustan, Times Ltd., New Delhi, the petitioners in Petition No. 103. 
of 1957, otherwise called “ the Hindustan Times Group ” publish (i) Hindustan 
Times, an English (Morning) Daily; (ii) Hindustan Times (Evening News) an 
English (Evening) Daily; (iii) Overseas Hindustan Times, an English Weekly; (iv) 
Hindustan, a Hindi Daily; and (v) Saptahik Hindustan, a Hindi Weekly; all from 
Delhi. They employ a total number of 695 employees out of whom 79 are work- 
ing journalists, 14 are proof-readers and the rest, viz., 602 are other members of 
the staff. The wages paid to the working journalists absorb about one-third of 
the total wage bill as against 602 other members of the staff whose wage bill con- 
stitutes the remaining two-thirds. If the decision of the Wage Board is given effect 
to the petitioners would be subjected to the following additional liabilities in res- 
pect of working journalists alone : (i) Increase in the annual Wage Bill Rs. 2, 16,000 ■ 
(Approx.); (ii) Arrears of payments from May 2, 1956, to April 30, 1957, Rs.. 
1.89,000; (iii) Past liability in respect of gratuity as on March, 31, 1957, Rs.. 
2,65,000; (iv) Recurring annual liability of Gratuity Rs. 28,000. The total liability 
thus comes to Rs. 6,98,000. The above figures do not include increased liability on 
account of the petitioner’s contribution towards provident fimd, leave rules and pay- 
ment to part-time correspondents. There would also be a further recurring increase 
in the wage bill by reason of the increments which would have to be given to the 
various categories of working journalists on the scales of wages prescribed by the 
Wage Board. If other members of the staff (who are not “working journalists ”) 
were to be considered for increase in their emoluments, etc., there will be a further 
bruden on the petitioners computed as under ; 

{a) Increase in the annual wage bill, Rs. 5,02,000 (Approx.); (6) arrears 
of payments from May 2, 1956, to April 30, 1957 Rs. 4,51,000 (Approx.); (c) Past, 
liability in respect of gratuity as on March 31, 1957, Rs. 5,50,000; (Approx.) (d) 
Recurring annual liability for gratuity Rs. 60,000 (Approx.); The total comes to 
Rs. 15,63,000. 

The petitioners in Petition No. 1 16 of 1957 are the Loksatta Karyalaya, Baroda, 
which publish the Loksatta, a Gujarati Daily from Baroda. They employ 15 work- 
ing journalists. The annual wage bill of working journalists would have to be in- 
creased by reason of the decision of the wage board by Rs. 10,800 the burden of 
payment of restrospective liability being Rs. 9,600. Moreover, there wiU be a 
recurring annual burden of Rs. 6,340 inclusive of the expenditure involved by rea- 
son of the provisions as to (i) Notice pay, (ii) Gratuity, (Hi) Retrenchment Com- 
pensation and (iv) Extra burden of reduced hours of work and increased leave. 

The Sandesh, Ltd., the petitioners in Petition No. 1 17 of 1957, otherwise styled 
the Sandesh Group, Ahmedabad, publish (i) Sandesh, a morning Gujarati Daily; 
(ii) Sevak, an Evening Gujarati Daily; (iii) Bal Sandesh, a Gujarati Weekly; and 
(iv) Aram; and (v) Sat Sandesh, Gujarati Monthlies; all from Alimedabad. They 
employ a total staff of 205 employees out of whom there are 1 1 working journalists, .. 
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•7 proof-readers and the rest 187 constitute the other members of the staff. The 
..increase in the "wage bill of the rvorking journalists under the provisions of the Act 
would be Rs. 24,807 per year besides a similar liability for Rs. 24,807 by reason 
of the retrospective operation of the decision. There ^vill be an increase in ex- 
penditure to the tune of Rs. 30,900 by reason of the reduced working hours and 
increase in leave and holidays, a liability of Rs. 31,597 for past gratuity and Rs. 
24,807 every- year for recmring gratuity as also Rs. 1,530 ff recurring increase in 
wages of tlie working journalists. The financial burden in the case of proof-readers 
who are included in the definition of working journalists under tire terms of the Act 
would be Rs. 5,724 per year. If similar benefits were to be given to the other mem- 
bers of the Staff %vho are not ^vorking journalists the annual increase in the burden 
will be Rs. 1,89,816. 'The total costs of closing down if such an eventuality were 
contemplated -would be Rs. 1,08,997 for the working journalists only as against a 
liability of Rs. 22,755 basis. The other members of the staff -^vould have 

to be paid Rs. 1,46,351 and the total cost of closing down the whole concern would 
thus come to Rs. 2,55,349 under the new dispensation as against Rs. 1,69,106 as 
of old. 

The Jansatta Kary^alaya, Ahmedabad, petitioners in Petition No. 118 of 1957 
bring out (i) Jansatta, a Gujarati Daily and (ii) Chandni, a Gujarati Monthly 
from Ahmedabad. Tliey employ 15 working journalists, 6 proof-readers 
and 87 other members of the staff thus making a total member of 108 employees. 
The increase in the wage-bill of the -^vorking journalists -would come to Rs. 29,808. 
The liability for past gratuity -would be Rs. 6,624 recurring annual gra- 

tuity would be Rs. 2,303 and the annual recurring increase in wages tvould come 
to Rs. 2,280. 'The financial burden in case of proof-readers tvould be Rs. 6,480 
per year as per the decision of the wage board. If similar benefits had to be given 
to the other members of the staff who are non-^vorking journalists the annual burden 
^viU increase by Rs. 48,720. 'The total cost of closing do-^vn, if such a contingency 
-ever arose, would come to Rs. 1,00,798 imder the provisions of the Act and the 
Wage Board decision as against Rs. 45,206 on the old basis. 

All these petitions filed by the several petitioners as above followed a com- 
mon pattern. After succinctly reciting the history of the events narrated above 
which led to the enactment of the impugned Act and the decision of the Wage Board, 
they challenged the vires of the Act and the decision of the Wage Board. The 
vires of the Act was challenged on the ground that the provisions thereof were -vio- 
lative of the fundamental rights guaranteed by the Constitution imder Article 19(1) 

. (c). Article 19 (i) (g), and Article 14 ; but in the course of the arguments before, 
us another Article, viz-, Article 32 was also added as having been infHnged by tlie 
Act. The decision of the Wage Board was challenged on various grounds whicli 
were in pari materia -^vith the objections that had been urged by tlie representatives 
of the employers in the Wage Board in their minute of dissent above referred to. 

It was also contended that the implementation of tlie decision would be beyond 
the capacity of the petitioners and -\vould result in tlieir utter collapse. The reply 
made by the respondents was that none of tlie fundamental rights guaranteed under 
Article 19 (i) {a). Article 19 (i) (g). Article 14 and/or Article 32 were infringed by 
the impugned Act, that the fimctions of the Wage Board were not judicial or quasi- 
jjudicial in character, that the fixation of the rates of wages was a legislative act 
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and not a judicial one, that the decision of the Wage Boatd had been arrived at 
after taking into consideration all the criteria for fixation of wages under section 9 
(i) of the Act and the material as well as the evidence led before it, that a considerable 
portion of the decisions recorded by the Wage Board were unanimous, that the 
Wage Board had the power and authority also to fix the scales of wages and to give 
xetrospective operation to its decision, and that the financial position of the ped- 
tioiiers was not such as to lead to their collapse as a result of the impact of the pro- 
visions of the impugned Act and the decision of the Wage Board. 

The petitioners in Petitions Nos. 91 of 1957, 99 of 1957, 100 of 1957, loi of 
1957 and 103 of 1957 also filed petitions for Special Leave to appeal against the 
decision of the Wage Board being Petitions Nos. 323, 346, 347, 348 and 359 of 1957 
respectively and this Court granted the Special Leave in all these petitions under 
Article 1 36 of the Constitution subject to the question of the maintainability of tire 
appeals being open to be urged at the hearing. Civil Appeals arising out of these 
Special Leave petitions were ordered to be placed along with the W rit Petitions afore- 
•said for hearing and final disposal and Civil Appeals Nos. 699 of 1957, 700 of 1957, 
701 of 1957, 702 of 1957 and 703 of 1957 arising therefrom thus came up for hearing 
and final disposal before us along with the Writ Petitions under Article 32 mentioned 
above. We took up tire hearing of the Writ Petitions first as they were more com- 
prehensive in scope than the Civil Appeals filed by the respective parties and heard 
counsel at considerable length on the questions arising for our determination tlrerein. 

Before we discuss the vires of tire impugned Act and the decision of the Wage 
JBoard, it will be appropriate at this juncture to clear the ground by considering 
the principles of wage fixation and the machinery employed for the purpose in 
■various countries. Broadly speaking wages have been classified into tliree cate- 
gories, viz., (1) the living wage, (2) the fair wage and (3) the minimum wage. 

The concept of the living wage : 

" The concept of the living wage which has influenced the fixation of wages, statutorily or other- 
■wise, in all economically advanced countries is an old and well-established one, but most of the current 
definitions are of recent origin. The most expressive definition of the living wage is that of Justice 
Higgins of the Australian Commonwealth Court of Conciliation in the Harvests case. He defined 
Ihe living wage as one appropriate for ‘ the normal needs of the average employee, regarded as a 
3iuman being living in a civilized community ’. Justice Higgins has, at other places, explained 
what he meant by this cryptic pronouncement. The living wage must provide not merely for absolute 
•essentials such as food, shelter and clothing hut for ‘ a condition of frugal comfort estimated by current 
human standards.’ He explained hunself further by saying that it was a wage ‘ sufficient to insure 
the workmen food, shelter, clothing, frugal comfort, provision for evil days, etc., as well as regard for 
the special skill of an artisaodf he is one'’. In axubsequent case he observed that ‘ treating marriage 
as the usual fate of adult men, .a wage which -does not allow of the matrimonial condition and the 
-maintenance of about five persons in a home would not be treated as a living wage ’. According 
>to the South Australian Act of 1912, the living wage means ‘ a sum sufficient for the normal Md 
.reasonable needs of the average employee living in a locality where work under consideration is done 
•or is to be done.’ The ;Queensland Industrial Conciliation and Arbitration Act provides that the 
•basic wage paid to an adult male employee shall not be less than is ‘ sufficient to maintain a well- 
.conducted employee of average health, strength .and competence and his wife and a family of three 
.children in a fair and average standard of.comfort, having regard to the, conditions of living prevailing 
among employees in the calling in respect of which such basic wage is fixed, and provided that in 
firing such basic wage the earnings of the children or-u-ife of such employee shall not be taken into 
account.’ In a Tentative Budget Inquiry conducted in the United States of America in iqjq the 

^Commissioner of the'Burcau ofiabaur Statistics'analysed the; bifdgets-vrith reference to three conce' ts 

saz., P ’ 
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(i) the pauper and poverty lei'el, 

(ii) the minimum of subsistence level, and 

(iii) the minimiun of health and comfort level 

and adopted the last for the determination of the living wage. The Royal Commission on the Basic 
Wage for the Commonwealth of Australia approved of tins course and proceeded through norms 
and budget enquiries to ascertain what the minimum of health and comfort le\'el should be. Thc- 
commission quoted tvith approval the description of the miiumum of health and comfort let'el in the 
following terms : 

‘ This represents a slightly higher level than that of subsistence, providing not only for the material 
needs of food, shelter, and body covering, but also for certain comforts, such as clothing sufBcient for 
bodily comfort, and to maintain the svearer’s mstinct of self-respect and decency, some insurance- 
against the more important misfortunes — death, disability and fire — good education for the children, 
some amusement, and some expenditure for self-development.’ 

Writing practically in the same language, the United Provinces Labour Enquiry' Committee- 
classified levels of li-ving standard in four categories, viz., 

(i) the poverty level, 

(ii) the minimum subsistence level, 

(iii) the subsistence plus level and 

(iv) the comfort level, 

and chose the subsistence plus level as the basis of what it called the ‘ minimum Ihing wage ’. The 
Bombay Textile Labour Inquiry Committee, 1937, considered the living tvage standard at consi- 
derable length, and, while accepting the concept of the IK-ing wage as described above, obsers’ed 
as follows 

‘ what we have to attempt is not an exact measurement of a well-defined 

concept. Any definition of a standard of Ih’ing is necessarily descriptive rather than logical. Any 
minimum, after all, is arbitrary and relative. No completely objective and absolute meaning can be 
attached to a term like the ‘ living wage standard ’ and it has necessarily to be judged in the light 
of the circumstances of the parri,cular time and country.’ 

The Committee then proceeded through the use of norms and standard budgets to lay dotvn 
what the basic wage should be, so that it might approximate to the Ihing -is-age standard ‘ in the light 
of the circumstances of the particular time and country.’ 

The Minimum Wage-Fixing Machinery published by the I.L.Oi has suirunarised these \ieu-s as 
follosvs. 

‘ In different countries estimates have been made of the amount of a Ihing wage, but the esti- 
mates vary according to the point of view of the investigator. Estimates may be classified into at 
least three groups : 

(i) the amount necessary for mere subsistence, 

(a) the amount necessary for health and decency, and 

(3) the amount necessary to proride a standard of comfort.’ 

It rvill be seen from this summary of the concepts of the living wage held in various parts of the 
world that there is general agreement that the living wage should enable the male earner to provide 
for lumself and his family not merely the bare essentials of food, clothing and shelter but a measure 
of frugal comfort including education for the children, protection against ill-health, requirements of 
essential social needs, and a measure of insmance against the more important misfortunes including • 
old age ”L 

■Article 43 of our Constitution lias also adopted as one of the Directive Principles 
of State Policy that : 

“ Tire State shall endeavour to secure, by suitable legislation or economic organisation or in any 
other way, to all workers, agricultural, industrial, or otherwise, work, a living wage, conditions of work 


I. Report of the Committee on Fair Wages (1947 to 1949), pages 5-7, Paras. 6 and 7. 
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ensuring a decent standard of life and full enjoyment of leisure and social and cultural 
opportunities. ...” 

This is the ideal to which our social welfare State has to approximate in an 
attempt to ameliorate the living conditions of the workers. 

The concept of the minimum wage : 

“ The International Convention of 1928 prescribes the setting up of minimum wage-fixing machi- 
nery in indistries in which ‘ no arrangements exist for the effective regulation of wages by collective 
agreement or otherwise and wages are exceptionally low ’ 

“ As a rule, though the living wage is the target, it has to be tempered, even in advanced countries 
by other considerations, particularly the general level of wages in other industries and the capacity 
of industry to pay. This view has been accepted by the Bombay Textile Labour Inquiry Committee- 
which says that ‘ the living wage basis affords an absolute external standard for the determination- 
of the minimum ’ and that ‘ where a living wage criterion has been used in the giving of an award 
or the fixing of a wage, the decision has always been tempered by other considerations of a practical 
character.’ 

“ In India, however, the level of the national income is so low at present that it is generally 
accepted that the country cannot afford to prescribe by law a minumum wage which would correspond 
to the concept of the li-ving wage as described in the preceding paragraphs. What then should bt 
the level of minimum wage which can be sustained by the present stage of the country’s economy ? 
Most employers and some Provincial Governments consider that the minimum wage can at present 
be only a bare subsistence wage. In fact, even one important All-India organisation of employees- 
has suggested that ‘ a minimum wage is that wage which is sufficient to cover the bare physical needs 

of a worker and his family ’. Many others, however. consider that a minimum 

wage should also provide for some other essential requirements such as a minimum of education, 
medical facilities and other amenities. We consider that a minimum wage must provide not merely 
for the bare sustenance of life but for the preservation of the efficiency of the ^vorker. For this purpose, 
the minimum wage must also proride for some measure of education, medical requirements, and 
amenities 

This is the concept of the “ minimum wage ” adopted by the Committee on 
Fair Wages. There are, however, variations of that concept and a distinction has 
been drawn for instance in Australian industrial terminology between the basic 
wage and the minimum wage. 

“ The basic svage there approximates to a bare minimum subsistence wage and no normal adult 
male covered by an award is permitted to work a full standard hours week at less than the assessed 
basic -wage rate. The basic wage is expressed as the minimum at which normal adult male unskilled 
workers may legally be employed, differing from the amoimts fixed as legal minima for skilled and 

semi-skilled workers, piece-workers and casual workers respectively The 

mi ni m um wage is the lowest rate at which members of a specified grade of workers may legally be 
employed 

There is also a distinction between a bare subsistence or minimiTTn wage and 
a statutory minimum wage. The former is a wage which would be sufficient to 
cover the bare physical needs of a worker and his family, that is, a rate which has 
got to be paid to the worker irrespective of the capacity of the industry to pay. If 
an industry is tmable to pay to its workmen at least a bare Tnini-mum wage it has 
no right to exist. As was observed by us in Civil Appeal No. 235 of 1956, Messrs. 
Crown Aluminium Works v. Their. Workmen^. 

“ It is quite likely that .in under-developed countries, where unemploj-ment prevails on a very 
la rge scale, unorganised labour may be available on starvation wages, but the employment of labour 

. I. Report of the Ck)mmittee on Fair Wages, in Atistralia (1947) Ch. XVII, page 155. 
pages 7-9, Paras. 8-10. - -- .3.. (1958) S.C.J. 209 : (1958) M.LJ. (Grl.) 

2. O.D.R. Fcen^der. ; Industrial Regulation log ; A.I.R. 1958 S.C. 30, 34. 
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on starvation wages cannot be encouraged or favoured in a modern democratic welfare State. If an 
employer cannot maintain his enterprise without cutting down the wages of his employees below 
even a bare subsistence or minimum wage, he would have no right to conduct his enterprise on such 
terms.” 

The statutory minimum wage, however, is the minimum which is prescribed 
by the statute and it may be higher than the bare subsistence or minimum wage, 
providing for some measure of education, medical requirements and amenities, 
as contemplated above. (Cf. also the connotation of “ minimum rate of wages ” 
in section 4 of the Minimum Wages Act XI of 1948.) 

The concept of the fair wage : 

“The payment of fair wages to labour is one of the cardinal recommendations of the Industrial 
Truce Resolution Marshall would consider the rate of wages prevailing in an occu- 

pation as ‘ fair ’ if it is ‘ about on level with the average payment for tasks in other trades which 
areof equal difficulty and disagreeableness, which require equally rare natural abilities and an equally 
expensive training ’ Professor Pigou would apply two degrees of fairness in judging a wage rate, viz-, 

‘ fair in the narrower sense ’ and ‘ fair in the wider sense ’ A wage rate, in his opinion, is ‘ fair 
in the narrower sense ’ when it is equal to die rate current for similar workmen in the same trade and 
neighbourhood and ‘ fair in the wider sense ’ when it is equal to the predominant rate for similar 
•work throughout the country and in the generality of trades. 


“ The Indian National Trade Union Congress is of the opinion 

that the wage fixed by collective agreements, arbitrators, and adjudicators could at best be treated, 
like the minimum wage, as the starting’ point and that wherever the capacity of an industry to pay a 
higher wage is established, such a higher wage should be deemed to be the fair wage. The minimum 
wage should have no regard to the capacity of an industry to pay and should be based solely on the 
.requirements of the worker and his family. ‘ A fair wage ’ is, in the opinion of the Indian National 
Trade Union Congress, ‘ a step towards the progressive realization of a living wage.’ Several 
employers while they are inclined to the view that fair wages would, in the initial stages, be closely 
related to current wages, are prepared to agree that the prevailing rates could suitably be enhanced 
.accordmg to the capacity ,of an industry to pay and that the fair wage would in' time progressively 
.approach the living wage. It is necessary to quote one other opinion, viz., that of the Government 
of Bombay, which has had considerable experience in the matter of wage regulation. The opinion 
of that Government is as follows : 

‘ Nothing short of a living wage can be a fair wage if under competitive conditions an industry 
can be shown to be capable of paying a full living wage. The minimum wage standards set up the 

irreducible level, the lowest limit or the floor below which no workers shall be paid A fair 

wage is settled above the minimum wage and goes through the process of approximating towards a 
Jiving wage.’ 

While the lower limit of the fair wage must obviously be the minimum wage, the upper limit 
is equally set by what may broadly be called the capacity of industry to pay. This -will depend not 
only on the present economic position of the indiistry but on its future prospects. Behveen these two 
limits the actual wages will depend on a consideration of the following factors and in the light of the 
comments given below : 

(i) the productivity of labour ; 

- (ii) the prevailing rates of wages in the same or similar occupations in the same or neighbouring 
localities ; 

(iii) the level of the national income and its distribution; and 

(iv) the place of tire industry in the economy of the coimtry.” 

It will be noticed that the “ fair wage ” is thus a mean between the living wage 
.and the minimum wage and even the minimum wage contemplated above is some- 

I. Rcoort of the Committee on Fiiir Waves. oaves .t n.,, p...... 
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tiling more than the bare minimum or subsistence wage which ivould be sufficient 
to cover the bare ph^-sical needs of the worker and his family, a wage which would 
provide also for the preservation of the efiiciency of the worker and for some measure 
of education, medical requirements and amenities. 

This concept of minimum wage is in harmony with the advance of thought 
in all civilised coimtries and approximates to the statutory^ minimum ^vage 'which 
the the State should strive to achieve having regard to the Directive Principles of 
State Policy mentioned above. 

The enactment of the Minimum Wages Act, 1948 (XI of 1948) affords an illus- 
tration of an attempt to provide a statutory minimum wage. It 'was an Act to 
pro-vide for fixing minimum rates of wages in certain emplo-junents and tlie appro- 
priate Government ■was thereby empowered to fix different minimum rates of ■wages 
for (i) different scheduled emplo^-ments ; (ii) different classes of ^v■■ork in the same 
scheduled emplo^nnent ; (iii) adults, adolescents, children and apprentices ; and 
(iv) different localities ; and {b) such minimum rates of %vages could be fixed by 
the hour, by the day or by any larger period as may be prescribed. 

It ivLU. also be noticed that the content of the expressions “ minimum ivage ” 
“fair wage ” and “ living wage ” is not fixed and static. It varies and is boimd to 
var^"^ from time to time. ^Vith the groiN’th and development of national economy, 
living standards would improve and so would our notions about the respective cate- 
gories of ^vages expand and be more progressive. 

It must, however, be remembered that whereas the bare minimiun or subsis- 
tence wage would have to be fixed irrespective of the capacity of the industry to 
pay, the minimum wage thus contemplated postulates the capacity of the industry 
to pay and no fixation of ^vages 'which ignores tliis essential factor of the capacity 
of the industiy' to pay could ever be supported. 

Fixation of Scales of : — 

A question arises as to 'whether the fixation of rates of tvages tvould also in- 
clude the fixation of scales of tvages. The rates of tvages and scales of wages are 
two different expressions with ttvo different connotations. “ "Wages ” have been 
defined in the Industrial Disputes Act, 1947, to mean 

“all remuneration capable of being expressed in terms of money, svhich would, if the terms or 
employment, express or implied,were fulfilled, be payable to a workman in respect of his employment 
or of work done in such employment.” 

Similar definition of “wages ” is to be found in the Minimum Wages Act (XI 
of 1948) also. They tvould therefore include all payments made firom time to time 
to a workman during the course of his employment as such and not merely’ the starting^ 
amount of wages at the beginning of his employment. The dictionary^ meaning 
of the term in the Concise Oxford Dictionary’ is also tlie same, mz. : 

“ jWount paid periodically, especially by the day or s\’eek or month, for time during which. 
workman or servant is at employees disposal ”. 

The use of the word “ rate ” in the expression “ rates of tvages ” has not 
the effect of limiting the connotation of tire term. “ Rate ” is described in the 
Concise Oxford Dictionary as 

"a statement of numerical proportion prevailing or to presml betss’een two sets of things either 
or both of which may be unspecified, amoimt, etc.,mentioned in one case for application to all similar 
ones, standard or tvay of reckoiting (measure of) value, etc.” 
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In Chambers Twentieth Century Dictionary its meaning is given as : 

“estimated amount or value (Shakespeare) and also amount determined according to a rule 
or basiSj a standard ; a class or rank, manner or mode.” 

“ Rates of Wages ” therefore mean the manner, mode or standard of the pay- 
ments of remuneration for work done whether at the start or in the subsequent 
stages. Rates of wages would thus include the scales of wages and there is no anti- 
thesis between the two expressions, the expression being applicable both to the 
initial as well as subsequent amounts of wages. It is true that in references made 
to Industrial Tribunals fixing of scales of pay has been specifically mentioned, e.g., 
in the Industrial dispute between certain banking companies and their workers. 
But that is not sufficient to exclude the “ scales of wages ” from being comprised 
within the larger connotation of the expression “ rates of wages ” which is capable 
of including the scales of wages also within its ambit. Even without the specific 
mention of the scales of wages it would be open to fix the, same in an inquiry 
directed towards the fixation of the rates of wages. 

It is also true that Industrial Tribunals have laid down that the increments 
of wages or scales or remuneration could only be fixed having due regard to the 
capacity of the Industry to pay. In the case of the Britannia Building and Iron Co. Ltd. 

“ As time scales increase the wage bill year after yearwhich is reflected in the cost of production, 
such scales should not, in our opinion, be forced upon the employer of industrial labour unless it is 
established that the employer has the presentcapacity to pay and its financial capacity can be counted 
upon in future. Thus, both financial ability and stability are requisite conditions.” 

Similar observations were made in the case of the Union Drug Co. Ltd. ^ 

“ For before incremental scales can be imposed by adjudication, it is essential to see whether 
employer would be able to bear its burden. The financial condition of the Company must be such 
as to lead to the conclusion that it would be able to pay the increments year by year for an appreciable 
number of years, for wage scales when settled are intended to be long term schemes.” 

This consideration, however, of the capacity of the industry to pay does not 
militate against the construction adopted above that rates of wages do comprise 
within their scope of wages also and it therefore follows that the fixation of rates 
•of wages would also include the fixation of scales or wages. As a matter 
of fact, the provisions in regard to the statutory minimum wages in Queensland, 
Western Australia and Tasmania prescribe scales of wages which are graduated 
according to age and experience. 

The capacity of the industry to pay .being thus one of the essential ingredients 
in the fixation of wages, it is relevant to consider the different methods of measuring 
such capacity. 

The capacity of the industry to pay : 

The capacity of industry to pay can mean one of three things, viz. '. 

(i) the capacity of a particular unit (marginal, representative or average) 

to pay, 

(ii) the capacity of a particular industry as a whole to pay or 

• (iii) the capacity of all industries in the country to pay. 

“ Ideas on this subject have varied from country to country. In Ne^v Zealand and Australia 
the capacity to pay is calculated witlr reference to all industries in tlie country and no special conccs- 


1. (1954) t L.L.J. 651, 654. 


2. (1954) 1 L.L J 766, 767. 
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:sions are shown to depressed industries. In Australia the Arbitration Court considered that ' in 
view of the absence of clear means of measuring the general wage-paying capacity of total industr)' 
tthe actual wage upon which well-situated labourers were at the time maintaining the average family 
unit could justifiably be taken as the criterion of what industry could probably pay to all labourers. ' 
This is at best a secondary definition of capacity, for it could only serve to show, that certain indus- 
tries or units could afford to pay as much as certain others.” 

“ The Bombay Textile Labour Inquiry Committee came to the conclusion that it was not possible 
to define the term ‘ capacity to pay ’ in a precise manner and observed as follows : 

“ The capacity to pay a wage cannot obviously be determined merely by the value of production. 
There is the important question of determining the charges that have to be deducted before arriving 
at the amount that can be paid in wages. The determination of each of a large number of charges 
involves difficulties, both theoretical and practical. Interest charges, remuneration to salaned staff 
and managing agents, sales commissions, profits, all these cannot for any large organised industry 
be taken as pre-determined in a fixed manner. Neither is it to be expected that representatives of 
labour would accept without challenge the current levels of expenditure on these items — apart from 
the consideration whether the industry has been reasonably well-managed or not.” 

“ That Committee was, however, of the opinion that capacity should not be measured in terms 
of the individual establishment and that ' the main criterion should be the profit making capacity of the 
industry in the whole province ■ ’ 

“ In determining the capacity of an industry to pay it would be wrong to take capacity of a partis 
•cular unit or the capacity of all industries in the country. The relevant criterion should be capacity 
of a particular industry in a specified region and, as far as possible, the same wages should be pres- 
cribed for all units of that industry in that region. It will obviously not be possible for the wage fixing 
Tioard to measure the capacity of each of the units of an industry in a region and the only practicable 
method is to take a fair cross-section of that industry.” t’ 

It is clear therefore that the capacity of an industry to pay should be gauged 
•on an industry-cum-region basis after taking a fair cross-section of that industry. 
In a given case it may be even permissible to divide the industry into appropriate 
classes and then deal with the capacity of the industry to pay classwise. 

As regards the measure of the capacity again there are two points of view in 
regard to the same 

“ One view is that the wage-fixing machinery should, in determining the capacity of industry 
to pay, have regard to 

(i) a fair return on capital and remuneration to management ; and 

(ii) a fair allocation to reserves and depreciation so as to keep the industry in a healthy condi- 
tion. 

The other view is that the fair wage must be paid at any cost and that industry must go on paying 
such wage as long as it does not encroach on capital to pay that wage 

The objective is not merely to determine wages which are fair in the abstract, but to see that 
•employment at existing levels is not only manintamed but, if possible, increased. From this point of 
view, it will be clear that the level of wages should enable the industry to maintain production with 
efficiency. The capacity of industry to pay should, therefore, be assessed in the light of this very im- 
portant consideration. The wages board should also be charged with the duty of seeing that fair 
wages so fixed for any particular industry are not very much out of line with wages in other industries 
in that region. Wide disparities would inevitably lead to movement of labour, and consequent 
industrial unrest not only in the industry concerned but in other industries .”“ 

The main consideration which is to be borne in mind therefore is that the in- 
dustry should be able to maintain production with efficiency and the fixation of 

f— 

t. Report of the Committee on Fair Wages, 2. Report of Committee on Fair Wages, page 
_p ages 13 to 15) Paras. 21 and 23. 14, Para. 24. 
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rates of wages should be such that there are no movements from one industry to 
another owing to wide disparities and employment at existing levels is not only- 
maintained, but if possible, increased. 

Different tests have been suggested for measuring the capacity of the industry 
to pay : viz.'. 

(1) The Selling price of the product : 

(2) the volume of the output ; 

(3) the profit and loss in the business ; 

(4) the rates which have been agreed to by a large maj'ority of the employers; 

(5) the amount of unemployment brought about or likely to be brought 
about by the imposition of the increased wage, etc. 

They are, however, not quite satisfactory. The real measure of the capacity 
of the industry to pay has been thus laid down in “Wages and the State ” by E. M.. 
Burns at p. 387 : 

“ It would be necessary to inquire inter aha into the elasticity of demand for the product, for on 
this depends the extent to whieh employers could transfer the burden of the increased wage to consu- 
mers. It would also be necessary to inquire howfar the enforfced'payment of a higher wage would 
lead employers to tighten up organisation and so pay the higher wage without difficulty. 


Similarly it frequently happens that an enhanced wage increases the efficiency of the lowest paid 
workers ; the resulting increase in production should be considered in conjunetion with the elasticity 
of demand for the commodity before the ability of a trade to pay can fairly be judged. 


Again unless what the trade can bear be held to imply that in no circumstances should the existing 
rate of profit be reduced, there is no reason why attempts should not be made to discover how far it is 
possible to force employers to bear the burden of an increased rate without driving them out of busi*- 
ness. This would involve an investigation into the elasticity of supply of capital and organising 
ability in that particular trade, and thus an inquiry into the rate of profits in other mdustries, the ease 
wth which transferences might be made, the possibility of similar wage regulation extending to 
other trades, and the probabiility of the e.xport of capital and organising ability, etc.” 

The principles which emerge from the above discussion are : 

( I ) that in the fixation of rates of wages which include within its compasss the 
fixation of scales of wages also, the capacity of the industry to pay is one of the essen- 
tial circumstances to be taken into consideration except in cases of bare subsistence 
or minimum wage where the employer is bound to pay the same irrespective of such 
capacity ; 

' ■ (2) that the capacity of the industry to pay is to be considered on an industry- 
cum-region basis after taking a fair cross-section of the industry ; and 

(3) that the proper measure for gauging the capacity of the industry to pay 
should take into accoimt the elasticity of demand for the product, the possibility 
of tightening up the organisation so that the industry could pay higher wages with- 
out difficulty and the possibility of increase in the efficiency of the lowest paid wor- 
kers resulting in increase in production considered in conjunction with the elasti- 
city of demand for the product — no doubt against the ultimate back-ground that the 
burden of the increased rate should not be such as to drive the employer out of 
business. 

These are the principles of fixation of rates ofwages and it falls now to be consi- 
dered what is the madrinery employed for such fixation. 
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The machinery for fixation of wages : — 

“ The fixation of wages may form the subject-matter of reference to industrial tribunals or similar' 
macliinery under the Labour Relations Law. But this machinery is designed for the prevention and 
settlement of industrial disputes whicli have either arisen or are apprehended, disputes relating to 
wages being one of such disputes. The ensuring of an adequate wage is, however, a distinctive objec- 
tive and it requires the setting up of some kind of wage fixing board, whetlier they be trade boards or 
general boards. It is seldom that legislative enactments themselves fix the rates of wages, though a few 
such instances are known. This method of regulation of wages has now become obsolete in view of its 
inflexibility ”t. 

“ The constitution of Boards falls naturally into two main groups. On the one hand, there are 
those not representatives of one but of all trades, workers in general and employers in general being 
represented. This group includes among others the Industrial Welfare Commission of Texas, con- 
sisting of the Commissioner of Labour, the representative of employers of labour on the Industrial 
Accidents Board and the State Superintendent of Public Instruction ; the Minimum Wage Board of 
Manitoba, composed of two representatives of employers, and two of workers (one of each to be a 
woman) and one disinterested person ; and the South Australian Board of Industry, consisting of a 
President and four Commissioners, two of whom are to be nominated by the South Australian Em- 
ployers’ Federation and two by tlie United Trades and Labour Council of the State. On the other' 
hand are those Boards representative of one trade only or of part of a trade, or of a group of allied 
trades. An attempt is made to obtain a body of specialists and the membership of the Board reflects 
this intention. It will contain an equal number of representatives of employers and workers, together 
ivith an impartial Chairman, and in some cases members of the public as -well. Of this tj-pe are the 
British Trade Boards; the South Australian, Victorian and Tasmanian Wages Boards; and the Advisory 
or Wages Boards set up by many of the Central Commissioners in the United States and Canada”. 2 

The following is a brief description of the composition and working of Wages 
Boards in the United Kingdom; 

“ In the United Kingdom where trade boards, and not general boards, have been set up, the 
Minister of Labour appomts a Board if he is satisfied that no adequate machinery exists in a particular 
trade or industry for effectively regulating the wages and that it is necessary to provide such machinery. 
The Trade Board is a fairly large body consisting of an equal number of representatives of employers 
and workers with a few independent members including the Chairman. Although appointments 
are made by the Minister, the representatives of employers and workers are appointed on the recom- 
mendation of the associations concerned. The Trade Board publishes a notice announcing its tentative 
proposals for the fixation or revision of a wage rate and midtes objections or comments. After a tivo 
months’ notice the Board takes a final decision and submits a report to the Minister who must confirm 
the rate unless, for any speqial reasons, he returns the recommendations to the Board for further consi- 
deration.”^ 

The Wage Goimcil Act, 1945 (8 & 9 Geo. VI. Ch. 17) provides for the establish- 
ment of Wage Councils. The Minister of Labour and National SeiAdces has die 
power to make a Wages Council Order after considering objections made with res- 
pect to the draft order on behalf of any person appearing' to him to be affected. The 
Wages Council makes such investigation as it thinks fit and publishes notice of the 
Wage Regulation proposals and parties affected are entitled to make written re- 
presentations with respect to these proposals which representations the Wage Council 
considers. The Wage Council can make such further enquiries as it considers neces- 
sary and thereafter submit the proposals to the Minister either without amendment 
or with such ame-dments as it thinks fit in regard to the same. The Minister 
considers these wage regulations proposals and makes an order giving effect to the 


1. The Report of the Committee on Fair 
■Vyages, page 26, Para. 49. 

2. Wages and The State ” by E. M. Bums, 

S CJ— 147 


at page 187. 

3. The Report of the Committee on Fair 
Wages, pages 25-26, Para. 50. 
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proposals from such date as may be specified in the order. Remuneration fixed by 
the wage regulation orders is called statutory minimum remuneration. 

There are also similar provisions under the Agricultural Wage Regulation 
Act, 1924 (14 & 15 Geo. V, Gh. 37) in regard to the regulation of wages by 
Agricultural Wages Committees and the Agricultural Wages Board. 

In Canada and Syria a Board consists of generally 5 members, but in China 
the size of the Board varies from 9 to 1 5. In all these countries employers and workers 
obtain equal representation. In Canada the Boards are required to enquire into 
the coniditions of work and wages. In some Provinces the Boards are authorised to 
issue orders or decrees while in others the recommendations have to be submitted to 
the Lieutenant-Governor who issues orders: 

“ In the United States of America some State Laws prescribe that the representatives of 
employers and workers should be elected, but in the majority of States the administrative authorities 
are authorised to make direct appointments. The Boards so set up are empowered to make 
enquiries, to call for lecords, to summon witnesses and to make recommendations regarding minimum 
wages. Some of the American Laws lay down a time-limit for the submission of proposals. The 
admmistrative authority may accept or reject a report and refer it back for reconsideration, or form 
a new Board for considering the matter afresh. Some of the laws provide that if the report is not 
accepted, the matter must be submitted again to the same Wages Board or a new Wages Board.” t 

The whole procedure for the determination of wages in the United States of 
America is described in two decisions of the Supreme Court : (i) Inter-State Commerce 
Com V. Louisville & M. R. " and (ii) 0 pp. Cotton Mills Inc. v. Administration. ® 

The Fair Labour Standards Act of 1938 in the U.S.A. provides for convening by 
the Administrator of Industry Committees for each such industry which from time 
to time recommend the minimum rate or rates of wages to be paid by the employers. 
The Committee recommends to the Administrator the highest minimum wage 
rates for the industry which it determines, having due regard to economic and com- 
petitive conditions, will not substantially curtail emplojunent in the industry. Wage 
orders can tltereupon be issued by the Administrator after due notice to all interested 
persons and giving them an opportunity to be heard. 

In Australia also there are provisions in various States for the appointment of 
Wage Boards the details of which we need not go into. We may only refer to the 
Wage Board system in Victoria which was established in 1896 as a means of directly 
regulating wages and working conditions in industries subj'ect to ‘sweating’, and 
was not intended to control industrial relations as such. 

“ Under the Factories and Shops Act, 1924, Wage Boards are set up for the various industries 
with a Court of Industrial Appeals to decide appeals from a determination of a Wage Board. Indus- 
tries for which there is no special Wage Board are regulated by the General Wages Board, which 
consists of two employers’ representatives nominated by the Victorian Chamber of Manufacturers, 
wo employees’ representatives nominated by tlie Melbourne Trade Hall Council, and a Chairman, 
agreed upon by tliese four members or nominated by the Minister for Labour 

It may be noted that in the maj'ority of cases these Wage Boards are constituted 
■of equal number o? representatives of employers and employees and one or more 
independent persons, one of whom is appointed the Chairman. 


1. Report of the Committee on Fair tVages, 3. (1940) 312 U.S. 126 ; 85 Law. Ed. G24. 
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The position in India has been thus summarised : 

“ The history of wage-fixation in India is a very recent one. There was practically no effective 
machinery tmtil the last war for the settlement of industrial disputes or the fixation of wages. The 
first important enactment for the settlement of disputes was the Bombay Industrial Disputes Act, 1938, 
which created an Industrial Court. The Act had limited application and the Court was not charged 
■with the responsibilities of fixing and regulating wages. During the war State intervention in the 
settlement of industrial disputes beame necessary, and numerous adjudicators were appointed to 
adjudicate on trade disputes under the Defence of India Rules. The Industrial Disputes Act, 194.7, 
is the first effective measure of all-India applicability for the settlement of industrial disputes. Under 
this Act various Tribunals have passed awards regulating v'ages in a number of important industries. 

“ The first enactment specifically to regulate wages in this country' is the Minimum Wages 
Act, 1948. This Act is limited in its operation to the so-called sweated industries in which 
Jabotu is practically unorganised and working conditions are far worse than in organised industry. 
Under that Act the appropriate Government has either to appoint a Committee to hold enqrtiries 
mid to advise it in regard to the fixation of minimum rates of ivages or, if it thinks that it has enough 
material on hand, to publish its proposals for the fixation of ivages in the Official Gazette and to invite 
■objections. The appropriate Government finally fixes tlie minimum rates of wages on receipt of the 
recommendations of the Committee or of objections from the public. There is no provision for any 
nppeal. There is an Advisory Board in each Province to co-ordinate the work of the various commit- 
tees. There is also a Central Advisory’ Board to co-ordinate the work of Pror’incial Boards. 
Complaints of non-payment of the min imum rates of wages fixed by Government may be taken to 
•claims authorities. Breaches of the Act are punishable by criminal Courts.” 1 

It is worthy of note that these committees, sub-committees, Advisory Board and 
Central Advisory Board are to consist of persons to be nominated by the Central 
Government representing employers and employees in the scheduled emplo-yunents, 
who shall be equal in number, and independent persons not /exceeding one-third of 
its total number of members ; one of such independent persons shall be appointed 
the Chairman by the appropriate Government. 

“ Under a recent amendment to the Bombay Industrial Relations Act, 1946, Wage Boards can 
be set up in the Province of Bombay either separately for each industry or for a group of industries. 
The Wage Board is to consist of an equal number of representatives of employers and employees and 
some independent persons including the Chairman, all of whom are nominated by the Government. 
The Board decides disputes relating to reduction in the number of persons employed, rationalisation 
or other efficiency systems of work, wages and the period and mode of payment, hours of work and 
leave with or trithout pay. I\Tien a matter has been referred to a Wages Board, no proceedings may 
be commenced or continued before a GoncUiator, Conciliation Board, Labour Court or Industrial 
-Court. The ^Vages Boards are authorised to form committees for local areas for the purpose of making 
enquiries. It is obligatory on Government to declare the decision of the Wages Boards binding, but 
where Government feel that it ^vill be inexpedient on public grounds to give effect to the whole or any 
part of the decision, the matter has to be placed before the Provincial Legislature, the decision of which 
^\’ill be binding. There is provision for the filing of appeals from the decisions of the Wages Boards 
to the Industrial Court ” -. 

Those Wage Boards, moreover, are under the superintendence of the Industrial 
Court’ . 

. We may also notice here Recommendation 30 being the recommendation con- 
cerning the application of Minimum Wage-Fixing Machinery’ made by the Interna- 
tional Labom' Office, 1949.® 


1. Report of the Committee on Fair Wages, 3. Extracts from Conventions and Recom- 

pages 2fi-27, Para. 51, 52. mendations, 1919-49, published by International 

2. Report of the Committee on Fair Wages, Labour Office (1949). 
page 27, Para. 52. 
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“ (i) The minimum wage-fixing machinerywhatever form it may take (for instance, Trade- 
Board for individual trades, Tribunals), should operate byway of investigation into the relevant 
conditions in the trade or part of trade concerned and consultation wth the interests primarily and 
principally affected, that is to say, the employers and workers in the trade or part of trade, whose 
views on all matters relating to the fixing of the minimum rate of wages should in any case be solici- 
ted and be given full and equal consideration. 

“ (2) (a) To secure grater authority for the rates that may be fixed, it should be the general 
policy that the employers and workers concerned through representatives equal in number or having 
equal voting strength, should jointly take a direct part in the deliberations and decisions of the wage- 
fixing body ; m any case, where representation is accorded to one side, the other side should be repre- 
sented on the same footing. The wage-fixing body should also include one or more independent 
persons whose votes can ensure effective decisions being reached in the event of the votes of the em- 
ployers’ and workers’ representatives being equally divided. Such independent persons should, as far 
as possible, be selected in agreement with or after consultation with the employers’ and workers’ re- 
presentatives on the wage-fixing body. 

“ (6) In order to ensure that the employers’ and workers’ representatives shall be persons 
having the confidence of those whose interests they respectively represent, the employers and 
workers concerned should be given a voice as far as is practicable in the circumstances in the 
selection of their representatives, and if any organisations of the employers and workers exist these 
should in any case be invited to submit names of persons recommended by them for appointment on 
the wage-fixing body. 

(c) The independent person or persons mentioned in paragraph (a) should be selected from 
among men or women recognised as possessing the necessary qualifications for their duties and as 
being dissociated from any interest in the trade or part of trade concerned which might be calculated 
to put their impartiality in question.” 


The following appi^isement of the system of establishing Trade Boards by the 
Committee on Fair Wages may be noted in this context ; 

“A Trade Board has the advantage of expert knowledge of the special problems of the trade for 
which it has been set up and is, therefore, in a position to evolve a scheme of wages suited to the condi- 
tions obtaining in the trade. The system, however, suffers fiom the limitation that there is no one 
authority to co-ordinate the activities of the various boards with the result that wide disparities may 
arise between the scales sanctioned for similar industries. A general board ensures due co-ordination 
but is far less competent than a trade board to appreciate the special problems of each trade. The 
Bombay Textile Labour Inquiry Committee have stated in their repot t that the trade board system 
is the best suited to Indian condidons, particularly because the very manner of functioning of trade 
boards is such that wages are arrived at largely by discussion and conciliation and that it is only in 
excepdonal cases that the deciding votes of the Chairman and of the independent members have to be 
given!”. 

It is clear therefore that a Wage Board relating to a particular trade or indus- 
try constituted of equal number of representatives of employers and employe’s, with 
an independent member or members one of whom is appointed a Chairman, is best 
calculated to arrive at the proper fixation of wages in that industry. 

Principles for Guidance. 

If a Wage Board is thus appointed it is necessary that the principles for its gui- 
dance in wage fixation should also be laid down by the appointing authority The 
following passage from “Minimum Wage — ^An International Survey — I.L.O- 
Geneva, 1939,” summarises the position as it obtains in various countries : 

“As will be clear from the analysis of legislation given earlier in this monograph, the fundamental ’ 
principles of the Australian system, both in the Commonwealth and in the State sphere, is that of the 


I. Report of the Committee on Fair Wages, page 27, para. 53. 
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living wage. Even in those cases where the law contains no reference to this principle its importance 

is in practice great As a criterion of wage regulation the principle of the living 

■wage is, however, no more than a vague and general indication of the purpose of the legislation. It 
leaves the broadest possible discretion in practice to the wage fixing Tribunals. In the case of the 
Commonwealth laws indeed the Court is left completely free to determine the principles on which 
the basic or living wage is to be assessed. Under certain of the State laws specific, though limited, 
directions are given. Thus in Queensland there is a statutory definition' of tlie family unit on whose 
lequirements the basic wage is to be calculated. In certain cases the general emphasis on the criterion 
of the workers’ needs is supplemented by directions to fix wage rates that will be “fair and reasonable” 
and in, doing so to take into account the average standard of .comfort being enjoyed by workers in the 
same locality or in similar occupations. ' Such references it may be noted, involve at least an indirect 
allusion to general economic conditions and the capacity of industry to pay, since the standards cur- 
rendy enjoyed are closely related to these factors. In at least one case (in Queensland) the 
•Court is specifically directed to examine the probable effects of its decisions upon industry and the 
•community in general.” - ■ • . . 

In the United States of America tlie Fair Laliour Standards Act of 1938 enunci- 
ates certain principles for the guidance of the Industry Committees which are con- 
vened by the Administrator under the Act ; 

“ The Committee shall recommend to the Administrator the highest minimum wage rates for 
Tthe industry which it determines, having due regard to economic 'and competitive conditions, -will not 
substantially curtail employment in the industry ” and further “ in determining whether such classifi- 
•cations should be made in any industrylin making such classification, and in determining the minimum 
wage rates for sucli classification, no classification shall be made, and no minimum wage rate shall be 
iixed, solely on a regional basb, but the industry committee and the Administrator shall consider 
.among other relevant factors the following. 

(t) competitive conditions as affected by transportation, living, ^d production cost ; 

(a) the wages established for work of like or comparable character by collective labour 
agreements negotiated between employers and employees by representatives of their own choosing ; 
mid 

(3) the wages paid for work of like or comparable character by employers who Voluntarily 
maintain minimum wage standards in the industry. 

INo classification shall be made imder this section on the basis of age or sex.” 

The normal rule, however, is to leave a wide discretion to the Tribunals responsi- 
ble for the fixation of wages ineismuch as they being constituted of equal numbers of 
representatives of the employers and the employees are best calculated to appreciate 
the whole position and arrive at correct result. 

Procedure to be followed . — The procedure to be followed by the Wage Boards is 
euqally fluid. The Wage Coxmcils and the Central Co-ordinating Committees 
appointed imder the Wages Council Act, 1945, as also the Agricultural Wages Com- 
mittees and the Agricultural Boards appointed under the Agricultural Wages Regu- 
lation Act, 1924, in the United Kingdom each ofthem subject, of course, to the regu- 
lations which might be made by the Minister as to the meetings and procedure of 
these bodies including quorum, etc., is entitled to regulate its procedure in such 
maimer as it thinks fit. 

The Wage Boards in Australia 

“ are called together informally by the Chairman upon request of either party. No legal 
formalities or procedures need be complied -with. Meetings of Wage Boards are held in the oflSces 
of the Department of Laboin:, an ofiScer of the department acting as secretary!.” 


I. Kenneth F. Walker: “ Industrial Relations in Australia,” page 24. 
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The Wage Boards thus constituted are left to regulate their procedure in such 
manner as they think fit and it is not necessary that any regulation should be made 
in regard to the procedure to be adopted by them in the conduct of the enquiry 
before them. 

There are, however, a number of safeguards which have been provided in order 
to protect the interests of the parties concerned. The Wages Councils established 
■ by the Minister of Labour and National Services in the United Kingdom are so 
established after considering objections from persons appearing to be affected thereby 
and Wage Regulation Orders are also recommended by these Councils after consider- 
ing tlie written representations in regard to their proposals which are duly published in 
the manner prescribed. These recommendations are again in their turn considered by 
the Minister and it is only after tlie Minister is satisfied that these Wage Regulation 
Orders are promulgated, the Minister having the power in proper cases to send the 
same back for reconsideration by the Wage Councils. When these proposals are 
again submitted by the Wage Council the same procedure is followed as in the case 
of original proposals made by them. 

The reports of the Industry Committees convened by the Administrator in 
the United States of America are subject to scrutiny by the Administrator who 
gives notice to all interested persons and gives them an opportunity of being heard 
in regard to the same. It is only after this is done that he approves and carries into 
effect the recommendations in these reports on his being fully satisfied that they are 
proper and if he disapproves of these recommendations he again refers the matter to 
such Committees for further considerations and recommendations. The orders of the 
Administrator are again subject to review in the Circuit Court of appeals in the 
United States and fiurther revision in the U. S. Supreme Com-t upon certiorari or 
certification. 

As regards the determinations of the Special Boards in some of the States of 
the Commitomwealth of Australia appeals lie against the same to the Court of 
Industrial Appeals and they are also challengeable before the High Court. 

Such safeguards are also provided in our Minimum Wages Act (XI of 1948) . 
Here tlie work of the Committees, Sub-Committees and Advisory Com- 
mittees is co-ordinated by Advisory Boards and the work of the Advisory 
Boards is co-ordinated by the Central Advisory Board which advises the 
Central . Government in the matter of the fixing of the minimum rates of wages 
-and other matters imder the Afct and it is after the receipt of such advice from the 
. Central Advisory Board by the appropriate Government Jhat the latter takes action 
in the matter of fixation or revision of minimum rates of wages. Where, however, 
the, appropriate Government proposes to fix the minimum rates of wages without 
.reference to the various committees ’ or sub-committees, it publishes its proposals 
by notification in the Official Gazette for the information of persons likely to be 
affected thereby and fixes the minimum rates of wages only after considering the 
representations received by it from the interested' parties. 

• The Wage Boards appointed by the amended Bombay Industrial Relations 
Act, 1946, are subject to the appellate jurisdiction as well as superviosry jurisdiction 
of the Industrial Goruts in the State and parties affected by their decisions are entitled 
to ffie appeals against the same in the Industrial Courts, f ' ' 
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If these safeguards are provided against the determinations of the Wage Boards,, 
it will be really immaterial what procedure they adopt in the course of the proceed- 
ings before them. They would normally be expected to adopt all procedure neces- 
sary to gather sufficient data and collect sufficient materials to enable them to come 
to a proper conclusion in regard to the matters submitted to them for their determi- 
nation. If, however, at any time they flouted the regulations prescribed in regard to 
the procedure to be followed by them or in the absence of any such regulations adopt- 
ed a procedure which was contrary to the principles of natural justice tlieir decision 
would be vitiated and liable to be set aside by the appropriate authority. ■ ijJ 

Character of the functions performed— There is considerable divergence of opinion 
in regard to the character of the functions performed by these Wage Boards and a 
controversy has arisen as to whether the functions performed by them are adminis- 
trative, judicial or quasi-judicial or legislative in character. The question assumes, 
importance on two grounds : viz., (i) whether the decisions of the Wage Boards are 
open to judicial review and (w) whether the principle of audi alteram partem applies 
to the proceedings before the Wage Boards. If the functions performed by them were 
administrative or legislative in character they would not be subject to judicial review 
and not only would they not be amenable to the writs of certiorari or prohibition 
under Articles 32 and 226 of the Constitution, they would also not be amenable to 
the exercise of Special Leave jurisdiction tmder Article 136. Their decisions moreover 
would not be vulnerable on the ground that the principle of audi alteram partem, i.e., 
no man shall be condemned unheard, was not followed in the course of the proceed - 
ings before them and the procedure adopted by them was contrary to the principles 
of natural justice. 


It is well-settled that writs of certiorari and prohibition will lie only in respect of 
judicial or quasi-judicial acts : 

“ the orders oi certiorari and prohibition will lie to bodies and persons other than Courts stricto 
sensu. Any body of persons having legal authority to deternune questions affecting the , rights of 
subjects, and having the duty to act judicially, is subject to the controlling jurisdiction of the High 
Court of Justice, exercised by means of these orders.” ^ 

The principle of audi alteram partem also applies only to judicial or quasi-judicial 
proceedings : As was observed by the Judicial Committee of the Privy Council in 
Patterson v. District Commissioner of Accra^. 

“ On this part of the case. Counsel suggested that the provisions of section 9 were in the nature 
of a “ mass pimishment ” of the inhabitants of the proclaimed District and he relied on the well- 
known passage from the judgment of the Court in Bonaker v. Evans'^ “ no proposition can be more 
clearly established than that a man cannot incur the loss of liberty or property for an offence by a 
judicial proceeding imtil he has had a fair opportunity of answermg the charge against him, unless 
indeed the Legislature has expressly or impliedly given an authority to act, without that necessary 
preliminary. This is laid down in (here numbers of cases are mentioned) and many other cases , 
concluding with that oiCapel v. Child^, Bayley, B., says that he knows of no c^e in which, you are to 
have a judicial proceedng,' by which a man is to be deprived of any part of his property, without his 

having an opportunity of being heard.” Their Lordships have already indicated 

that, in their view, the section does not contemplate any judicial proceeding, and thus a decision, 
against the appellant does not infringe the principles stated in Bonaker v. Evans^” 


I. Halsbury’s Laws of England, 3rd edition, , 3. 16 Q,.B. 162 (171). 

Vol. II, at p. 55 para. 114. . , . 4- (1832) 2 C.L.J. 558. 

-2. L.R. (1948) A.C. 341, 350. ; 
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The distinction between a legislative and a judicial function is thus brought out 
in Cooleys’ “Constitutional Limitations”, Eighth Edition, Volume I, at page. 185, 
-under the caption of “the powers which the legislative department may exercise”: — • 

“ On general principles, therefore, these inquiries, deliberations, orders, and decrees, which are 
peculiar to such a depaitment, must in their nature be judicial acts. Nor can they be both judicial 
and legislative; because a marked difference exists between the employment of judicial and legislative 
Tribunals. The former decide upon the legality of claims and conduct, and the latter make rules 
upon which, in connection with the ConstituUon, those decisions should be founded. It is the province 
■ of Judges to determine what is the law upon existing cases. In fine, the law is applied by one, and 
made by the other. To do the firit, therefore, is to compare, the claims of parties tvith the law of the 
land before established — is in its nature judicial act. But to do the last — to pass new rules for the 
regulaUon of new controversies — is in its nature a legislative act ; and if these rules interfere with tlie 
past, or the present, and do not look wholly to die future, they violate the definition of a law as “ a 
rule of civil conduct ”, because no rule of conduct can with consistency operate upon ivhat occurred 
before the rule itself was promulgated. 

“ It is the province of judicial power, also to decide private disputes between or concerning 
persons ; but of legislative power to regulate public concerns, and to make laws for the benefit and 
welfare of the State. Nor does the passage of private statutes, tvhen lawful, are enacted on petition, 
or by the consent of all concerned ; or else they forbear to interfere with past transactions and vested 
rights.” 

The folowing classic passage from the opinion of Holmes, J., in Prentis v. Atlantic 
Coast Line Co. , Ltd. ^ is very apposite in this context : 

“ A judicial inquiry investigates, declares, and enforces, liabilities as they stand on present or 
past facts and under laws supposed already to e.\ist. That is its purpose and end. Legislation, on 
the other hand looks to the future and changes existing conditions by making a new rule, to be 
applied thereafter to all or some part of those subject to its power. The establishment of a rate is 
■- the making of a rule for the future, and therefore, is an act legislative not judicial in kind. . . .” 


That question depends not upon the character of the body, but upon the character of the pro- 
. ceedings. 


The nature of the final act determines the nature of the previous enquiry.” 

See also Mitchell Coal & C. Co. v. Pennsjlvania R. Co. (at page 1482) and 
Louisville & Nashville Railroad Company v. Green Garrett,^ (at page 239.) 

A practical difficulty, however, arises in thus characterising the functions as 
legislative or judicial because the functions performed by administrative agencies 
do not fall within water-tight compartments.- Stason and Cooper in their treatise 
on “Gases and other materials on Administrative Tribunals” point out at page 150 : 

“ One of the great difficulties of properly classifying a particular function of an administrative 
agency is that frequently — and, indeed, typically — a single function has three aspects. It is pai<tiy 
legislative, partly judicial and partly administrative. Consider, for example, the function of rate- 
making. It has sometimes been characterised as legislative, sometimes as judicial. In some aspects, 
actually, it involves merely executive or administrative powers. For example, where the intcr-State 
Commerce 'Commission fixes a tariff of charges for any railroad, its function is vieived as legislative. 
But where the question for decision is whether a shipment of a mixture of coffee and chicory should 
•be charged the rate established for coffee or the lower rate established for chicory, the question is 
-more nearly judicial. On the other hand, where the problem is merely the calculation of the total 
freight charges due for a particular shipment, the determination can fairly be described as an adminis- 
trative act.” 


I. (1908) 53 Law.-Ed. 150, 158, 159 : an 
XJ.S. ato, 206-227. 


2. 57 Law. Ed. 1479. 

3. 58 Law. Ed. 229. 
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This difficulty is solved by the Court considering in a proper case whether the 
administrative agency performs a predominantly legislative or judicial or adminis- 
trative function and determining its character accordingly, (Vide Saratoga Springs 
V. Saratoga Gas, Electric Light & Power Co.\ and People Exel Central Park North & 
East River R. Co. v. W. TV. Willcox-. 

The hmction of tlie ^Vage Board in the United Kingdom has been characterised 
as legislative in character by various text-book ^vriters. 

Robson’s “ Justice and Administrative Law ”, Third Edition, states at 
page 608 ; 

“ An example of a subordinate body of this type is a Wage Council, which is not an administra- 
tive Tribunal but a subordinate legislative authority.” 

Griffith’s “ Principles of Administrative Law ” contains the following passage 
at page 39 : 

“ The subordinate legislation which occupies more space than any other subject relates to Wages 
Councils. By the Wages Councils Act, 1945, the Minister of Labour and National Sendee was em- 
powered to establish by’ order Wages Councils to operate in industries and trades. Six such orders 
were made in 1947. W ages Councils, under the Act, may submit to the Minister detailed “ wages 
regulations proposals ” for fixing remuneration and making provisions for holidays. The Minister 
then makes orders embodying and gmng efiect to these proposals. In 1947, fifty-fis-e such orders were 
made, covering thirty’-one different trades.” 

Barbara Wootton in “ Social Foundations of Wage Policy Modem Alethods 
of Wage Determination ” makes the followTng observations at page 88 : 

“ Both arbitration Tribunals and Courts of inquiry share with — one important difference — ^the 
tripartite structure of statutory wage councils ; they are composed of equal numbers of representatives 
of employers and of workers under an independent chairman together isith (in some cases) additional 
independent members. The essential difference between their structure and that of statutory ivage 
authorities is that the representative members of the latter are chosen from within the industry’ con- 
cerned, whereas employers and workers on arbitration tribunal come from outside the industry’ whose 
disputes they have to resolve ; if in any case technical knowledge of a particular industry is required, 
this is normally supplied by the help of assessors who take no part in the final award. This difference 
between the constitution of ^s•age boards and that of arbitration tribimals clearly implies a corres- 
ponding distinction between the legislative function of the former and the judicial fimetion of the 
latter. The -wages board drafts la^\’s for its o-svn industry, whereas the arbitration Court gives judgment 
on matters submitted by others. The choice of industrial arbitrators tmcoimected uith the indus- 
tries the merits of whose claims they must judge, is es-idently intended as a guarantee that they, like 
other judges, ss’ill be free fium bias arising from personal interest.” 

The High Court of the Commonwealth of Australia has taken a similar view 
in Australian Bool Trade Employees Federation v. Whybrow and Co.^, in discussing an 
award made by the wages board empowered by a State statute to fix miniTnnTn 
rates of wages. The test applied for determining the character of that function 
may be stated in the ^vo^ds of Issacs, J., at page 317 : 

“ If the dispute is as to the relative rights of parties as they rest on past or present circumstances, 
the a^vard is in the natme of a judgment, which might have been the decree of an ordinary judicial 
tribimal acting \mder the ordinary judicial power. There the law applicable to the case must be 
observed. K, however, the dispute is as to what shall in the future be the mutual rights and responsi- 
bilities of the parties — ^in other avoids, if no present rights are asserted or denied, but a future rule of 
conduct is to be prescribed, thus creating new rights and obligations, ■\vith sanctions for non-confor- 

I — — ^ 

1. 191 Ke%s’ York 123. 3. (1910) to C.L.R. ‘a66, 317. 

2. 194 Netv York 383. ' - 

sej — 148 
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mity — then the determination that so prescribes, call it an award, or arbitration, determination, or 
decision or what you will, is essentially of a legislative character, and limited only by the law which 
authorises it. If, again, there are neither present rights asserted, nor a future rule of conduct pres- 
cribed, but merely a fact ascertained necessary for the practical effectuation of admitted rights, the 
proceedings, though called an arbitration, is rather in the nature of an appraisement or ministeria 
act ” 

As against this trend of opinion it has been urged that the decisions of the wage 
councils in the shape of wage regulation proposals submitted to the Minister in 
Great Britain under the Wage Councils Act derive their sanction from the orders 
made by the Minister giving effect to these proposals ; but for such orders of the 
Minister they would merely remain the determinations of Wage Councils and 
would not acquire any legislative character. In regard to the determinations of 
the wage boards empowered by the statutes to fix the minimum rates of wages in 
the Commonwealth of Australia dso it is pointed out that under the provisions 
of the Factories and Shops Act, 1905, of Victoria 

“ Every determination of any Special Board shall unless and until so quashed have 

the like force, validity and effect as if such determination had been enated in this Act ’’ 

thus investing the determination of the boards with the characteristics , of a 
legislative Act. 

Reference is made to the provisions of the Fair Labour Standards Act of 1938 
in the United States of America, where the wages orders ultimately approved by 
the Administrator are subject to judicial review in the Circuit Courts of Appeals 
or in the United States Courts of appeals of the particular District and also subject 
to further review by the Supreme Court of the United States of America on certi- 
fication. 

The Minimum Wages Act, 1948, in our country, also provides for the Com- 
mittees, Sub-Committees, Advisory Sub-Committees, Advisory Boards and Central 
Advisory Boards for fixing minimum rates of wages and the recommendations of 
these committees are forwarded to the appropriate Government who by notifi- 
cation in the Official Gazette fix minimum rates of wages in respect of each scheduled 
employment. The notification is a token of the approval by the appropriate 
Government of these recommendations of the Committees and invests them with 
legal sanction. 

The recent amendment of the Bombay Industrial Relations Act, 1946, em- 
powers the State Government by notification in the Official Gazette to constitute 
for one or more industries a Wage Board for the State and enjoins these wage boards 
to follow the same procedure as the Industrial Court in respect of arbitration pro- 
ceedings before it and appeals from the decisions of these wage boards lie to the 
Industrial Courts which have powers ofsuperintendence and control over these wage 
boards and it cannot, under the circumstances, be urged that these wage boards 
perform any legislative functions. 

These are the two opposite points of view which have been pressed before us 
and it is impossible to state that the functions performed by the wage boards are 
necessarily of a legislative character. It is no doubt true that their determinations 
bind not only the employers and the employees in the present, but they also operate 
when accepted by the appropriate government or authorities and notified in ac- 
cordance with law, to bind the, future employers and employees in the industry. 

If that were the only consideration the dictum of Justice Holmes cited above would 
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apply and the functions performed by these W age Boards would be invested with 
a legislative character. This is, however, not all, and ’ regard must* be had to the 
provisions of the statutes constituting the wage boards. If on a scrutiny of the 
provisions in regard thereto one can come to the conclusion that they are appointed 
only with a view to determine the relations between the employers and the employees 
in the future in regard to the wages payable to the employees there would be justi- 
fication for holding that they were performing legislative functions. If, however, 
on a consideration of all the relevant provisions of the statutes bringing the wage 
boards into existence, it appears that the powers and procedure exercised by them 
are assimilated to those of Industrial Tribunals or their adjudications are subject 
to the judicial review at the hands of higher Tribunals exercising judicial or quasi- 
judicial fimctions, it cannot be predicated that these wage boards are exercising 
legislative functions. Whether they exercise these functions or not is thus to be 
determined by the relevant provisions of the statutes incorporating them and it 
would be impossible to lay down any universal rule which would help in the deter- 
mination of this question. 

Even if on the construction of the relevant provisions of the statute we come 
to the conclusion that the functions performed by a particular wage board are 
not of a legislative character, the question stUl remains whether the functions exer- 
cised by them are administrative in character or judicial or quasi-judicial in charac- 
ter, because only in the latter event would their decision be amenable to the writ 
jurisdiction or to the Special Leave jurisdiction above referred to. 

There is no doubt that these wage boards are not exercising purely judicial 
functions. They are not Courts in the strict sense of the term and the functions 
which they perform may at best be quasi-judicial in character. The fact that 
they are Administrative agencies set up for the purpose of fixation of wages do 
not necessarily invest their functions with an administrative character and in spite 
of their being administrative bodies they can nevertheless be exercising quasi- 
judicial functions if certain conditions are fulfilled. 

The position in law has been thus summarised in Halsbury’s Laws of England, 
3rd Edition, Vol. ii, at pages 55-56 ; — 

“ The orders of certiorari and prohibition will lie to bodies and persons other than Courts stricto 
sensu. Any body of persons having legal authority to determine questions affecting the rights of 
subjects, and having the duty to act judicially, is subject to the controlling jurisdiction of the High 
Court of Justice, exercised by means of these orders. It is not necessary that it should be a Court; 
an. administrative body in ascertaining facts or law may be under a duty to act judicially notwith- 
standing that its proceedings have none of the formalities, of, and are not in accordance with the 
practice of, a Court of law. It is enough if it is exercising, after hearing evidence, judicial functions 
in the sense that it has to decide on evidence between a proposal and an opposition. A body may be 
under a duty, however, to act judicially (and subject to control by means of these orders) although 
there is no form of lis inter partes before it ; it is enough that it should have to determine a question 
solely on the facts of the particular case, solely on the evidence before it, apart from questions of policy 
or any other extraneous considerations. 

“ Moreover an administrative body, whose decision is actuated in whole or in part by question 
of policy, may be under a duty to act judicially in the course of arriving at that decision. Thus, if in 
order to arrive at the decision, the body concerned has to consider proposals and objections and 
consider evidence, if at some stage of the proceedings leading up to the decision there was something 
in the nature of a lis before it, then in the course of such consideration and at that stage the body 
would be under a duty to act judicially. If, on the other hand, an administrative body in arriving at 
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its decision has before it at no stage any form of Its and throughout has to consider the question from 
the point of view of policy and expediency, it cannot be said that it is under a duty at any time to act 
udicially.” 

(See also the decision of, the Court in Nagindramth Bora v. Commissioner of 
Hills Divisions.) ^ 

In order, therefore, to determine whether an administrative body is exercis- 
ng a quasi-judicial function, it would be necessary to examine in the first instance, 
whether it has to decide on evidence between a proposal and an opposition and 
secondly, whether it is under a duty to act judicially in the matter of arriving at 
its decision. , . ■ . - 

“The duty to act judicially may arise in widely differing circumstances which it would he im- 
possible to attempt to define exhaustively. The question whether or not there is a duty to act judicially 
must be decided in each case in the light of the circumstances of the particular case and the construc- 
tion of the particular statute, with the assistance of the general principles already set out.” {Ibid., para. 
II5)- 

The decision in R. v. Manchester Legal Aid Committee Ex parte R. A. Brand & 
Co. Ltd.,^ lays down when an administrative body can be said to have a duty to 
act judicially : 

“ The true view, as it seems to us, is that the duty to act judicially may arise in svidely different 
circumstances which it would be impossible, and, indeed, inadvisable, to attempt to define exhausti- 
vely. ^^^lere the decision is that of a Court, then, unless, as in the case, for instance, of justices granting 
excise licences, it is acting in a purely ministerial capacity, it is clearly under adutytoact judicially. 
When, on the other hand, the decision is that of an adminktrative body and is actuated in whole 
or in part by questions of policy, the duty to act judicially may arise in the course of arriving at that 
decision. Thus, if in order to arrive at the decision, the body concerned had to consider proposals, 
and objections and consider evidence, then there is the duty to act judicially in the course of that 
inquiry. That, as it seems to us, is the true basis of the decision in Errington v. Minister of Heatth^. ..." 

See also Rex v. The London County Council Ex parte the Entertainments Protection 
Association Ltd.^. 

"Further, an administrative body in ascertaining facts or law may be under a duty to act judicially 
notwithstanding that its proceedings have none of the formahties of and are not in accordance svith 
the practice of a Court of law.” 

Vide Board of Education v. Rice^ ; 


" More recently it has been held by thk Court on many occasions that certiorari will lie to quash 
the decision of rent control tribunals, and this notwithstanding that such a tribunal is entitled to act 
on its ovm knowledge and information, ■without evidence unless submitted, and without a hearing 
except on notice from a party ; see Rex v. Brighton and Area Rent Tribunal'^. 

“If, on the other hand, an administrative body in arriving at its decision at no stage has before 
it any form of lis and throughout has to consider the question from the point of view of policy and 
expediency, it cannot be said that it is under a duty at any stage to act judicially : Compare Franklin 
V. Minister of Town and Country Planning.”" 

It is strenuously urged before us by learned counsel for the Petitioners that 
if the functions which the wage boards perform in the matter of fixation of the 
rates of wages are considered in the light of the principles cited above, it would 


1. C.A. Nos. 668, 669, 670 and 672 of 1957 
decided on 7th Februar)', 1938. Since reported 
in 1958 S.C.J. 798. 

2. L.R. (195=) 2 Q..B. 413, 428, 429, 430. 

3. L.R. (1935) 1 K.B. 249. 


4 - T.R. (1931) 2 K.B. 215, 233-4. 

5. L.R. (1911) A.C. 179, 182. 

6. L.R. (1950) 2 K.B. 410. 

7. L.R. 1948 A.C. 87, 102. 
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appear that as between the employers, ■ on the one hand, and the employees, on 
the other, . there is a proposition and ppppsition. The employees demand that a 
particular statutory minimum wage should be fixed and the scales of wages should 
also be deterrnined in a particular manner.- The employers on their part would 
maintain that the status quo should -continue or that, -in any event, much less than 
the statutory minimum wage demanded by the employees should be fixed and also 
that the scales of wages should tie fixed on a gradation which is much less than. or 
in any event, different from that suggested by the employees. The employees 
may say that certain factors which are material in the fixation of wages and which 
affect the employees should be considered as determinative of the rates of "wages 
while the irnportance of these factors may be sought to be minimized by the emplo- 
yers who might put forward certain other factors affecting them, in their turn, 
as determinative of those rates, the importance of which may be sought to be mini- 
mized by the employees on the other hand. All these would create proposition 
and opposition on both sides with the result that a' Us would arise between them. 
The determination of these points at issue would have to be arrived at by the wage 
boards and the wage boards could only do so after collecting proper data and 
materials and hearing evidence in that behalf. If the functions performed by the 
wage board would thus consist of the deterrnination of the issues as between a pro- 
position and an opposition on data and materials gathered by the board in answers 
to the questionnaire issued to all parties interested and the evidence led before it, 
there is no doubt that there would be imported in the proceedings of the wage board 
a duty to act judicially and the functions performed by the wage board would be 
quasi-judicial in character. It has been on the other hand urged before us by the 
learned counsel for the Respondents that the very constitution of the wage boards 
is against the fundamental principle of jurisprudence which postulates that no 
man should be a judge in his own cause. It was laid down by the House of Lords 
in Franklin v. Minister of Town and Country Planning^ at page 103 : 

“ My Lords, I could wish that the use of the word “bias” should be confined to its pioper sphere. 
Its proper significance, in my opinion, is to denote a departure from the standard of even-handed 
justice which the law requires from those who occupy judicial office, or those who are commonly 
regarded as holding a quasi-judicial office, such as an arbitrator. The reason for this clearly is, that 
having to adjudicate as between two or more parties, he must come to his adjudication with an 
independent mind, without any inclination or bias towards one side or other in the dispute.” 

The representatives of the employers and the representatives of the employees 
who are appointed on the wage board along with an independent Chairman and 
1 some other members, it is submitted, would necessarily have a bias in favour of 
those whom they represent and therefore would not be competent to be judges 
and the wage board thus constituted could hardly be called a judicial body. 

There is considerable force in these contentions, but we do not feel called upon 
to express our final opinion on this question in view of the conclusion which we 
have hereafter reached in regard to the ultra vires character of the decision of the 
Wage Board itself. We are, however, bound to observe that whatever be the charac- 
ter of the functions performed by the Wage Boards whether they be legislative or 
quasi-judicial, if proper safeguards are adopted of the nature discussed earlier, 
e-g; provision for judicial review or the adopting of the procedure as in the case of 
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the recommendations of the Wage Councils in the United Kingdom, or the reports 
of the advisory committees which came to be considered by the Administrator under 
the Fair Labour Standards Act of 1938 in the United States of America, no objec- 
tion could ever be urged against the determinations of the wage boards thus arrived 
at on tire score of the principles of natural justice having been violated. 

We now proceed to consider how far the impugned Act violates the fundamental 
rights of the petitioners. 

Re : Article ig (i) (a). 

Article 19 (i) (a) guarantees to all citizens the right to freedom of speech and 
expression. It has, however, got to be read along with Article 19 (2) which lays 
down certain constitutionally permissible limitations on the exercise of that right* 
Article 19 (2) as substituted by the Constitution (First Amendment) Act, 1951, 
with retrospective effect reads as under ; 

“ Nothing in sub-clause (a) of clause (i) shall affect the operation of any existing law, or prevent 
the State from making any law, in so far as such law imposes reasonable restrictions on th'e exercise 
of the right conferred by the said sub-clause in the interests of the security of the State,friendly relations 
with foreign States, public order, decency or morality, or in relation to contempt of Court, defama- 
tion or incitement to an offence.” 

If any limitation on the exercise of the fundamental right under Article 19 (i) 
(a) does not fall within the four corners of Article 19 (2) it cannot be upheld. 

Freedom of speech and expression includes within its scope the freedom of 
the press and it would be apposite here to refer to the following passages from “ Free- 
dom of the Press — ^A Framework of Principles ” (Report of the Commission of 
Freedom of Press in the United States of America), 

The General Meaning of Freedom : 

To be free is to have the use of one’s powers of action (i) wathout restraint or 
control from outside and (ii) with whatever means or equipment the action 
requires. 

“ The primary suggestion of the term “ freedom ” is the negative one, the absence of external 
interference whether to suppress or to constrain. To be free is essentially to be free from something — 
some arbitrary impediment to action, some dominating power or authority. And so long as it can be 
taken for gianted that the unhindered person has all he needs to act with — which is usually the case 
the negative meaning remains the chief element of the conception. 

“ But since freedom is for action, and action is for an end, the positive kernel of freedom lies in 
the ability to achieve the end ; to be free means to be free for some accomplishment. And this implies 
command of the means to achieve the end. Unless the equipment necessary for effective action is at 
hand, unrestraint may be a mockery of freedom Unrestraint without equip- 
ment is not liberty for any end which demands equipment.” (pages 54-55) ” 

Resulting Conception of Freedom of the Press : 

" The emerging conception of freedom of the press may be summarised as follows : 

As with all freedoms, press freedom means freedom from and freedom for. A free press is free from 
compulsions from whatever source, governmental or social, external or internal. From compulsions, 
not from pressures ; for no press can be free from pressures except in a moribund society empty of 
contending forces and beliefs. These pressure, however, if they are persbtent and distorting — as 
financial, clerical, popular, institutional pressures may become — approach compulsion ; and some- 
thing is then lost from effective freedom which the press and its public must unite to restore. 

“A free press is free for the expression of opinion in all iu phases. It is free for the achievement 
of those goals of press service on sshich its osvn ideals and the requirements of the community combine 
and vhicli existing techniques make possible. For these ends it must have full command of technica] 
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resources, financial strength, reasonable access to sources of information at home and abroad, and the 
necessary facilities for bringing information to the national market. The press must grow to the 
measure of this market, (p. 228) ” 

There is paucity of authority in India on the nature, scope and extent of 
this fundamental right to freedom of speech and expression enshrined in Article 
19 (0 (^) of the Constitution. The first case which came up for decision before 
this Court was that of Ramesh Thaper v. The State of Aiadras.'^ It was a case of a 
ban on the entry and circulation of the appellant’s journal in the State of Madras 
tmder the provisions of section 9 (i-A) of the Madras Maintenance of Public 
Order Act, 1 949, and it was observed by Patanjali Sastri, J. (as he then was) - 
at page 579: 

“There can be no doubt that freedom of speech and e.Kpression includes freedom of propagation 
of ideas, and that freedom is ensured" by the freedom of circulation. Liberty of circulation is as 
essential to that freedom as the liberty of publication. Indeed, without circulation the publication 
would be of little value.” ; Ex parte Jackson'^. See also Lovell v. City of Grtjftn^. 

Brij Bhushan and another v. The State of Delhi^, was the next case which came 
up for decision before this Court and it concerned the constitutionality of section 
7 (i) (c) of the East Punjab Public Safety Act, 1949. It was a provision for the 
imposition of pre-censorship on a journal. Patanjali Sastri, J., (as he then was) 
who delivered the majority judgment’ observed at page 608 : — 

“There can be little doubt that the imposition of pre-censorsliip on a journal is a restriction on the 
liberty of the press which is an essential part of the right to freedom of speech and expression declared 
by Article ig (i) (a). ' As pointed out by Blackstone in his Commentaries ‘ the liberty of tlie Press 
consists in laying no previous restraint upon publications, and not in freedom from censure for criminal 
matter when published. Every freeman has an undoubted right to lay what sentiments he pleases 
before the public ; to forbid this, is to destroy the freedom of the press.’ (Blackstone’s Commen- 
taries, Vol. IV, pages 151, 152).” 

These are the only two decisions of this Court which involve the interpreta- 
tion of Article ig (i) (a) and they only lay down that the freedom of speech and 
expression includes freedom of propagation of ideas which freedom is ensured by 
the freedom of circulation and tliat the liberty of the press is an essential part of 
the right to freedom of speech and expression and that liberty of the press consists 
in allovting no previous restraint upon publication. 

There is, however, a considerable body of authority to be found in the decisions 
of the Supreme Court of the United States of America bearing on this concept of 
the freedom of speech and expression. Amendment I of that Constitution lays 
down : 

“ Congress shall make no law abridging the freedom of speech or of the 

press. • ” 

It is trite to observe that the fundamental right to the freedom of speech 
and expression enshrined in Article 19 (i) (a) of our Constitution is based on these 
provisions in Amendment I of the Constitution of the United States of America 
and it would be therefore legitimate and proper to refer to those decisions of the 
Supreme Court of the United States of America in order to appreciate the true 
nature, scope and extent of this right in spite of the warning administered by this 

I- (1950) S.c.j. 418 ; (1950) 2 M.L.J. 390 : 3. (1937) 303 U.S. 444; 82 Law. Ed. 949. 

(1950) S.C.R. 594, 597. 4. (1950) S.C J. 425 : (1950) 2 M.L J. 431 : 

2. (1877) 96 U.S. 727 : 24 Law. Ed. 877. (1950) S.C.R. 605, 608. ' 
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Court against the use of American and other cases. (Vide State of Travancore- Cochin 
and others v. Bombay Co., Ltd. ^ and State of Bombay v, R. M. D. Chamarbaugwala^). 

Grosjean v. American Press Co. was a case where a statute imposed a license tax 
on the business of publishing advertisements and it was observed at page 668 : 

“ The evils to be prevented were not the censorship of the press merely, but any action of the 
government by means of which it might prevent such free and general discussion of public matters 
as seems absolutely essential to prepare the people for an intelligent exercise of their rights as 
citizens.” {Vide 2 Cooley, Const. Lim., 8th Ed., p. 886). 

The Statute was there struck down as unconstitutional because in the light of 
its history and of its present setting it was seen to be a deliberate and calculated 
device in the guise of a tax to limit the circulation of information to which the 
public was entitled in virtue of the constitutional guarantees. 

The following passage from the dissenting opinion in The Associated Press v. 
The National Labour Relations Board‘d, is also instructive : 

“ If the freedom of the press does not include the right to adopt and pursue a policy, without 
governmental restriction, it is a misnomer to call it freedom. And ^ve may as well deny at once tlie 
right to the press freely to adopt a policy and pursue it as to concede that right and deny the liberty 
to exercise an uncensored judgment in respect of the employment and discharge of the agents through 
whom the policy is to be effectuated.” 

It was also observed there at page 965 ; 

" Due regard for the constitutional guarantee requires that the publisher or agency of the pub- 
lisher of news shall be free from restraint in respect of employment in the editorial force.” 

Schneider V. Irvingtor^, was concerned with the effect of the Municipal Regulations 
against littering of streets. In the course of its decision the Court made the follow- 
ing observations at page 164 : 

“ This Court has characterised the freedom of speech and that of the Press as fundamental per_ 
sonal rights and liberties. The phrase is not an empty one and was not lightly used. It reflects the 
belief of the framers of the Constitution that exercise of the rights lies at the foundation of free govern- 
ment by free press. It stresses as do many opinions of this Court the importance of preventing the 
restriction of enjoyment of these liberties ” 

Non-interference by the State with this right was emphasized in Thomas v. 
Collins^, at page 448 : — 

“But it cannot be the duty, because it is not the right, of the State to protect tlie public against 
false doctrine. The very purpose of the First Amendment is to foreclose public authority from assuming 
a guardianship of the public mind through regulating the press, speech, and religion. In this field 
every person must be his own watchman for truth, because the forefathers did not trust any Govern- 
ment to separate the true from the false for us .” 

In 93 Law. Ed. at p. 1151 is given a summary of the decisions of the Supreme 
Court of the United States of America on this subject under the heading “ The 
Supreme Court and the Right of Free Speech and Press ” and it contains at page 
1153 the following passage under the capation “ Rights in General ; Freedom from 
Censorship and Punishment ” : 


1. (1952) SCR. 1112 at J5. 1120 : 1952 
S.C.J. 517: (1953) I M.L.J. (S.C.) I. 

2. A.I.R. 1957 S.C. 699 at p. 717: 1957 
S.G.J. 607: (1957) 2 M.L.J. (SC.) 87 : (1957) 
2 An.WhR. (S.C.) 87 : (1957) M.L.J. (Grl.) 558. 

3- (»935) 297 U.S. 233j 2.^9 ; 80 Law. Ed. 

f)0o, 668, 


4- (*936) 3ot U.S. 103, 136 ; 81 Law. Ed. 
953. 963. 

5- (*939) 308 U.S. 147 ; 84 Law. Ed. 155. 
164. 

6- (»944) 323 U.S. .516, 545 ; 89 Law. Ed 

430. 448- 
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“The freedom'of speech and of press are fundamental personal rights and liberties, the exercise 

of which lies at the foimdation of free Government by free men The very purpose 

of the First Amendment is to foreclose public authority from assuming a guardianship of the public 
mind through regulating the press, speech, and religion ; it rests on the assumption that the -widest 
possible dissemination of information from diverse and antagonistic sources is essential to the 
welfare of the public.” 

The dissenting opinion of Douglas, J., in Beauharnais v. Illinois^, contains the 
following at page 943 ; 

“ There is room for regulation of the ways and means of invading privacy. No such leeway is 
granted for the in-vasion of the right of free speech guaranteed by the First Amendment. Until recent 
years that had been the course and direction of constitutional law. Yet recently the Court in this 
and other eases has engrafted the right of regulation onto the First Amendment by placing in the hands 
of the legislative branch the right to regulate “ \vithin reasonable limits ” the right of free speech. 
This to me is an ominous and alarming trend. The free trade in ideas which the framers of the 
Constitution -visualised disappears. In its place there is substituted a new orthodoxy — an orthodoxy 
that changes with the whims of the age or the day, an orthodoxy which the majority by solemn 
judgment proclaims to be essential to the safety, welfare, security, morality, or health of Society- 
Free speech in the constitutional sense disappears. Limits are drawn — limits dictated by 
expediency, political opinion, prejudices or some other desideratum of legislative action”. 

It is clear from the above that in the United States of America : 

(fl) the freedom of speech comprehends the freedom of press and the free- 
dom of speech and press are fundamental personal rights of the citizens ; 

(b) the freedom of the press rests on the assumption that the tvidest possible 
dissemination of information from diverse and antagonistic sources is essential to 
the w'elfare of the public ; 

(c) such freedom is the foundation of free Government of a free people ; 

(d) the purpose of such a guarantee is to prevent public authorities from 
assuming the guardianship of the public mind and 

(e) freedom of press involves freedom of employment or non-employment 
of the necessary means of exercising this right or in other words, freedom from 
restriction in respect of employment in the editorial force. 

This is the concept of the freedom of speech and expression as it obtains in 
the United States of America and the necessary corollary thereof is that no measure 
can be enacted which would have tlie effect of imposing a pre-censorship, curtailing 
the circulation or restricting the choice of employment or unemployment in the 
editorial force. Such a measure would certainly tend to infringe the freedom of 
speech and expression and would therefore be liable to be stiaick down as unconstitu- 
tional. , 

The press is however, not immune from the ordinary forms of taxation for 
support of the Government nor from the application of the general laws relating 
to industrial relations. It was observed in Grosjean v. American Press Co.- : 

“It is not intended by anything we have said to suggest that the o-tvners of newspapers are immune 
I from any of the ordinary forms of taxation for support of the Government; hut thi<; is not an ordinary 
form of tax but one single in kind -with -a long history of hostile misuse against the freedom of the press. 

“ The predominant purpose of the grant of immunity here invoked was to preserve an untram- 
melled press as a vocal source of public information. The newspapers, magazines and other journals 
of the country, it is safe to say, have shed and continue to shed, more light on the public and business 
affairs of the nation than any other instrumentality of publicity; and since informed public opinion 

t- (195*) 343 U.S. 250, 285 : g6 La-\v, Fd. 2. (1935) 297 U.S. 233 : 80 Law F'J- 
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is the most patent of all restraints upon mis-governmentj the suppression or abridgement of the 
publicity afforded by a free press cannot be regarded otherwise than with grave concern. The 
tax here involved is bad not because it takes money from the pockets of the appellees. If that were 
all, a wholly different question would be presented. It is bad : Because, in the light of its history 
and of its present setting, it is seen to be a deliberate and calculated device in the guise of a tax to 
limit the circulation of information to which the public is entitled in virtue of the constitutional 
guarantees. A free press stands ’as one of the great interpreters between the Government and the 
people. To allow it to be fettered is to fetter ourselves.” 

In The Associated Press v. National Labour Relations Board^, it was held that 
the freedom of the Press safeguarded by the First Amendment was not abridged 
by the application in the case of an Editor employed by the Associated Press to 
determine the news value of the items received and to rewrite them for transmission 
to members of the association throughout the United States who must function with- 
out bias and prejudice, of the provisions of the National Labour Relations Act which 
inhibited an employer from discharging an employee because of union activities. 
It was further observed at page g6o : 

“ So It is said that any regulation protective of union activities or the right collectively to 
bargain on the part of such employees is necessarily an invalid invasion of the freedom of the Press. 
We think that the contention not only has no relevance to the circumstances of the mstant case but is 
an unsound generalisation.” 

Murdock v. Pennsylvania^, was a case of a license fee for the sale of religious books 
and Mr. Justice Frank Furter in his dissenting opinion at page 131 1 obsen'cd : 

“ A tax upon newspaper publishing is not invalid simply because it falls upon the exercise of a 
constitutional right. Such a tax might be invalid if it invidiously singled out newspaper publishing 
for bearing the burden of taxation or imposed upon them in such ways as to encroach on the 
essential scope of a free press. If the Court could justifiably hold that the tax measures in these 
cases were vulnerable on that ground, I would unreservedly agree. But the Court has not 
done so, and indeed could not.” 

In Oklahoma Press Publishing Co. v. Walling^ and in Mabee v. White Planis Pub~ 
lishing Co.*, the Federal Fair Labour Standards Act was held applicable to the 
press and it was observed in the former case at page 62 1 : 

“ Here there was no singling out of the press for treatment different from that accorded other 
business in general. Rather the Act’s purpose was to place publishers of newspapers upon the same 
plane with other businesses and the exemption for small newspapers had the same object. Notliing 
In the Grosjean case^, forbids Congress to exempt some publishers because of size from either a tax 
or a regulation which would be valid if applied to all.” 

The Constitution of the United States of America — ^Analysis and Interpreta- 
tion — Prepared by the Legislative Reference, Library ^of Congress summarises 
the position thus at page 792 ; 

‘ The Supreme Court, citing the fact that the American Revolution “really began lyhcn. . . 

that Government (of England) sent stamps for newspaper duties to the American colonies” has been 
alert to the possible use of taxation as a method of suppressing objectionable publications Persons 
engaged in the dissemination of ideas are, to be sure, subject to ordinary forms of taxation in 
like manner as other persons. With respect to license or privilege taxes, however, they stand on a 
different footing. Their privilege is granted by the Constitution and cannot be svitliheld by 
cither State or Federal Government. 


'• (>936) 301 U.S. 103 ; n Law. Ed. 953. 

2. (1942) 319 U.S. 105, 136 ; 87 Law. Ed. 
1292, 131 1. 

3- ('945) 327 U-S. 186, 194 : 90 La'v- 


Ed. G14, Gar. 

4- (^945) 327 U.S. 178 ; go Law. Ed. 607. 

5- (>935) 297 U.S. 233 ; 80 Law. Edn. GCo. 
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“ The application to ne\vspapers of the Anti-Trust Laws, the National Labour Relations Act 
or the Fair Labour Standards Act, docs not abridge the freedom of the press.” 

The Laws regulating payment of wages have similarly been held as not abrid- 
ging the freedom of speech and expression and the following observations in the 
same publication (at page 988) in regard to the Minimum Wage Laws are apposite: 

“ Minimum Laws. — The theory that a law prescribing minimum wages for women and 

children tdolates due process by impairing freedom of contract was finally discarded in 1937 (IFwt 
Coast Hotel Co. v. Parrish) The current tlieory of the Court particularly when labour is the 
beneficiary of legislation, was recently stated by Justice Douglas for a majority of the Court, in the 
following terms : ‘ Our recent decisions make plain that we do not sit as a super-legislature to weigh 
tlie wisdom of legislation nor to decide whether tlie policy which it expresses offends the public wel- 
fare ’ But the State Legislatures have constitutional authority to experiment 

with new techniques; they are entitled to their own standard of the public welfare; tliey may within 
extremely broad limits control practices in the business — labour field, so long as specific constitu- 
tional prohibitions are not violated and so long as conflicts witli valid and controlling federal laws are 
avoided. Day Brite Lighting, Inc. v. Missouri^" 

While therefore no such immunity from the general laws can be claimed by 
the press it would certainly not be legitimate to subject the press to laws which take 
away or abridge the freedom of speech and expression or which would curtail 
circulation and thereby narrow the scope of dissemination of information, or fetter 
its freedom to choose its means of exercising the right or would undermine its inde- 
pendence by driving it to seek Government aid. Laws which single out the press 
for laying upon it excessive and prohibitive burdens which would restrict the 
circulation, impose a penalty on its right to choose the instruments for its exercise 
or to seek an alternative media, prevent newspapers from being strarted and ulti- 
mately drive the press to seek Government aid in order to survive, would therefore 
be struck down as unconstitutional. 

Such laws would not be saved by Article 19 (2) of the Constitution. This 
Court had occasion to consider the scope of Article 19 (2) in Brij Bhiishan and another 
V. 77 ie of De/At where Fazl Ali, J,, in his dissenting judgment observed at 
page 6ig : 

“It must be recognized that freedom of speech and expression is one of the most valuable rights 
guaranteed to a citizen by the Constitution and should be jealously guarded by the Court. It must 
also be lecognised tliat free political discussion is essential for the proper functioning of a democratic 
government, and the tendency of the modem jurists is to deprecate censorship though they all agree 
that “liberty of the press” is not to be confused witli its “licentiousness”. But the Constitution 
itself has prescribed certain limits and tltis Court is only called upon to see whether a particular 
case comes within tltose limits.” , 

Unless, therefore, a law enacted by the Legislature comes squarely within 
the provisions of Article 19 (2) it would not be saved and would be struck down as 
unconstitutional on the score of its violating tlie fundamental right of the petitioners 
under Article 19 (i) (a). 

In the present case it is obvious that the only justification for the enactment of 
the impugned Act is tliat it imposes reasonable restrictions in the interests of a section 
of the general public, viz., the working journalists and other persons employed in 
the newspaper establishments. It does not fall within any of the categories speci- 
fied in Article ig (2), viz., 

3 - (1950) S.C.J. 425: (1950) 2 M.L.J. 431 : 

■ (1950) 2 S.e.R. 605, 619. 


1- (1937) 300 U.S. 379. 
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“ In the interest of the security of the State, friendly relations with foreign States, public order 
decency or morality, or in relation, to contempt of Court, defamation or incitement to an offence.’. 
Article 19 (2) being thus out of the question the only point that falls to be deter- 
mined by us is whether the provisions of the impugned Act in any way take away 
or abridge the petitioners fundamental right of freedom of speech and expression. 

It was contended before us by the learned Attorney-General that it was only 
legislation directly dealing with the right mentioned in Article 19 (i) (a) that was 
protected by it. If the legislation was not a direct legislation on the subject, Article 
19 (i) (a) would have no application, the test being not the effect or result of legis- 
lation but its subject-matter. In support of his contention he relied upon the fol- 
lowing observations of Kania, C.J., in A. K. Gopalan v. The State of Madras''-. 

“As the preventive detention order results in the detention of the applicant in a cell it was con- 
tended on his behalf that the rights specified in Article 19 (1), (a), (b), (c), {d), (e) and (g) have been 
infringed. It was argued that because of his detention he cannot have a free right to speech as and 
where he desired and the same argument was urged in respect of the rest of the rights mentioned m 
sub-elauses (b), (c), (d), (e) and (g). Although this argument is advanced in a case which deals with 
preventivedetention, if correct, ft should be applicable in the case of punitive detention also to any 
one sentenced to a terra of imprisonment under theielevant section of the Indian Penal Code S 
considered, the argument must clearly be rejected. In spite of the saving clauses (2) to (5), permitting 
abridgement of the rights connected with each of them, punitive detention under several sections of 
Penal Code, e-g., for theft, cheating, forgery and even ordinary assault, will be illegal. Unless 
such conclusion necessarily follows from the article, it is obvious that such construction should be 
avoided. In my opinion, such result is clearly not the outcome of the Constitution. The article 
has to be read without any pre-conceived notions. So read, it clearly means that the legislation to be 
examined must be directly in respect of one of the rights mentioned in the sub-clauses. If there is a 
legislation directly attempting to control a citizen’s freedom of speech or expression, or his right to 
assemble peaceably and without arms, etc., the question whether that legislation is saved by the 
relevant saving clause of Article 19 will arise. If, however, the legislation is not directly in respect of 
any of these subjects, but as a result of the operation of other legislation, for instance, for punitive or 
preventive detention, his right under any of these sub-clauses is abridged, the question of the appli- 
cation of Article 19 does not arise. The true approach is only to consider the directness of the legis- 
lation and not what will be the result of the detention othersvise valid, on the mode of the detenue’s 
life. On that short ground, in my opinion, this argument about the infringement of the rights men- 
tioned in Article 19 (i) generally must fail. Anyotlier construction put on the article, it seems to 
me, will be unreasonable.” 

This opinion was expressed by Kania, G.J., alone the other learned Judges 
forming the Bench not expressing themselves on this question. This passage was, 
however, cited, with approval by a Bench of this Court in Ratn Singh and others v. 
The State of Delhi^ . It was held by the Full Court in that case that though personal 
liberty is sufficiently comprehensive to include the freedoms enumerated in Article 
19 (i) and its deprivation would result in the extinction of these freedoms, the Cons- 
titution has treated these constitutional liberties as distinct fundamental rights and 
made separate provisions in Ai tides 19, 21 and 22 as to the limitations and 
conditions subject to which alone they could be taken away or abridged. Conse- 
quently, even though a law which restricts the freedom of speech and c.xpression 
is not directed solely against the undermining of security of the State or its over- 
throw but is concerned generally in the interests of public order may not fall within 
the reservation of clause (2) of Article 19 and may therefore be void, an order of 
preventive detention cannot be held to be invalid merely because : 

“the detention is made with a view to present the making ofspecches prejudicial to the main- 
tenance of public order ” 

I. (1950) S.C.J. iw : (1950) g M.L.J. .j2 ; 

('9 50) §tC.R. 88 , log, 


2- («95i) S.C.J. 374 : (1951) S.e.R. 451, 
45 ?' 
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This was also a case of detention under the Preventive Detention Act and the 
detention of the detenue had been ordered with a vie^v to prevent him from making 
speeches prejudicial to tlie maintenance of public order. Public order was not 
one of tire categories mentioned in Article 19 (2) as it tlien stood, and any restric- 
tion imposed upon the freedom of speech and expression could not be jurstified 
on that ground,' tire only relevant ground in that connection then being under- 
mining of the security of the State or its overthrow. A restriction on tire freedom 
of speech and expression in the maintenance of public order would therefore not 
have been justified under Article 1 9 (2) and if tire Court had come to tire conclu- 
sion that there was an infringement of the right of fi-eedom of speech and expression 
the order could not have been saved under Article 19 (2). The Court, however, 
took the view tirat the direct object of the order was preventive detention and not 
the infringement of the right of freedom of speech and expression, which was merely 
consequential upon the detention of the detenue and therefore upheld the validity of 
the order. It was, therefore, urged by tire learned Attorney-General that tire object 
of the impugned Act was only to regulate certain conditions of service of working 
journalists and other persons employed in the newspaper establishments and not 
to take away or abridge the right of freedom of speech and expression enjoyed by 
the netitioners and drat therefore the impugned Act could not come within the 
proiubition of Article 19 (i) (a) read with Article 13 (2) of the Constitution. 

It was contended, on die odier hand, on behalf of the petitioners that the Court 
has got to look at dre true nature and character of the legislation and judge its 
substance and not its form, or in other words, its effect and operation. It was 
pointed out that the impugned Act viewed as a whole was one to regulate the employ- 
ment of dre necessary organs of newspaper'publications and drerefore related to die 
freedom of die Press and as such came within the prohibition. Reliance was placed 
in this behalf on the following passage in Minnesota Ex Rel. Olson^', 

“With respect to these contentions it is enough to say that in passing upon constitutional questions 
the Court has regard to substance and not to mere matters of form, and that, in accordance with 
familiar principles, the statute must be tested by its operation and effect.” 

The following observations of Mahajan, J. (as he then rvas) in Dwarkadas 
Shrimvas of Bombay v. The Sholapur Spinning & Weaving Co., Ltd., and others^, were 
also relied upon : 

“ In order to decide these issues it is necessary to examine with some strictness the substance 
of the legislation for the purpose of determining what it is that the Legislature has really done ; the 
Court, when such questions arise, is not over persuaded by the mere appearance of the legislation. 
In relation to Constitutional prohibitions binding a Legislature it is clear that the Legislature cannot 
disobey the prohibitions merely by employing indirect method of achieving exactly the same result. 
Therefore,in all such cases the Court has to look behind the names, forms and appearances to discover 
the true character and nature of the legislation.” 

The impugned Act is as its Long tide shows an Act to regulte certain conditions of 
service of working joinnalists and odier persons employed in neivspaper establish- 
ments and in the ver>^ forefront of the Act, the Industrial Disputes Act, 1947, is 
by section 3 made applicable ,to working journalists with certain modification in 
connection with die application of section 25-F of that Act. The rest of the provi- 
sions contained in Chapter II , concern themselves with the payment of gratuity, 
hours of work and leave and fixation of wages of the working journalists. The 

1. (1930) 283 U.S. 697,' 708 ; 75' Law 2. (1954) S.C.R. 674, 683 : (1954) S.C.J. 175 ; 
Ed. 1357, 1363. (1954) 1 M.L.J. 355. 
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regulation of the conditions of sevice is thus the main object which is sought to be 
achieved by the impugned Act. Chapter III of the Act applies the provisions of 
the Industrial Employment (Standing Orders) Act, 1946 and the Employees’ 
Provident Funds Act, 1952, to all the employees of the newspaper establishments 
wherein twenty or m.ore newspaper employees are employed and covers working 
journalists as well as other employees in the employ of the newspaper establish- 
ments. The Miscellaneous provisions contained in Chapter IV are designed merely 
to implement or to carry out the provisions of the main part of the Act and they do 
not make any difference so far as the effect and operation of the Act is concerned. 
If this is the true nature of the Act, it is impossible to say that the Act was designed 
to affect the freedom of speech and expression enjoyed by the petitioners or that, 
that was its necessary effect and operation. It was conceded in the course of the 
arguments that if a general law in regard to the Industrial or labour relations had 
been applied to the press industry as a whole no exception could have been taken 
to it. If the matter had rested with the application of the Industrial Disputes Act, 
1947, to the working journalists or with the application of the Industrial Employ- 
ment (Standing Orders) Act, 1946 or the Employees’ Provident Funds Act, 1952, 
to them no exception could have been taken to this measure. It was, however, 
urged that apart from the application of these general laws to the working journalists, 
there are provisions enacted in the impugned Act in relation to payment of gratuity, 
hours of work, leave and fixation of the rates of wages which are absolutely special 
to the press industry qua the working journalists and they have the effect of singling 
out the press industry by creating a class of privileged workers with benefits and 
rights which have not been conferred upon other employees and the provisions 
contained therein have the effect of laying a direct and preferential burden on the 
press, have a tendency to curtail the circulation and thereby narrow the scope of 
dissemination of information, fetter the petitioners freedom to choose the means 
of exercising their right and are likely to undermine the independence of the press 
by having to seek Government aid. 

It is obvious that the enactment of this measure is for the amelioration of the 
conditions of the workmen in the newspaper industry. It would not be possible for 
the State to take up all the industries together and even as a matter of policy it would 
be expedient to take the industries one by one. Even in regard to the workmen 
employed it would be equally expedient to take a class of employees who stand in 
a separate category by themselves for the purpose of benefiting them in the maimer 
contemplated. This circumstance by itself would therefore not be indicative of any 
Tindue preference or a prejudicial treatment being meted out to that particular 
industry, the main object being the amelioration of the conditions of those work- 
men. It could not also be said that there was any ulterior motive behind the enact- 
ment of such a measure because the employers may have to share a greater finan- 
cial burden than before or that working of the industry may be rendered more 
difficult than before. These are all incidental disadvantages which may manifest 
themselves in the future working of the industry, but it could not be said that the 
Legislature in enacting that measure was aiming at these disadvantages when it 
was trying to ameliorate the conditions of the workmen. Those employers who 
arc favourably situated, may not feci the strain at all while those of them who are 
marginally situated may not be able to bear the strain and may in conceivable cases 
have to disappear after closing down their establishments. That, however, would 
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be a consequence which would be extraneous and not within the contemplation 
of the Legislature. It could therefore hardly be urged that the possible effect of 
the impact of these measures in conceivable cases would vitiate the legislation as 
such. All the consequences which have been visualized in this behalf by the peti- 
tioners, viz., the tendency to curtail circulation and thereby narrow the scope of 
dissemination of information, fetters on the petitioners freedom to choose the means 
of exercising the right, likelihood of the independence of the press being under- 
mined by having to seek Government aid ; the imposition of penalty on the 
petitioner’s right to choose the instruments for exercising the freedom or compelling 
them to seek alternative media, etc., would be remote and depend upon various 
factors which may or may not come into' play. Unless these were the direct or 
inevitable consequences of the measures enacted in the impugned Act, it would not 
be possible to strike down the Legislation as having that effect and operation. A 
possible eventuality of this type would not necessarily be the consequence which 
could be in the contemplation of the Legislature while, enacting a measure of this 
type for the benefit of' the workman concerned. 

Even though the impugned Act enacts measures for the benefit of the working 
journalists who are employed in newspaper establishments, the working journalists 
are but the vocal organs and the necessary agencies for the exercise of the right of 
free speech and expression, and any legislation directed towards the amelioration 
of their conditions of service must necessarily affect the newspaper establishments 
and have its repercussions on the freedom of Press. The impugned Act can there- 
fore be legitimately characterized as a measure which affects the press, and if the 
intention or the proximate effect and operation of the Act was such as to bring it 
within the mischief of Article 19 (i) (a) it would certainly be liable to be struck 
down. The real difficulty, however, in the way of the petitioners is that what- 
ever be the measures enacted for the benefit of the working journalists neither the 
intention nor the effect and operation of the impugned Act is to take away or abridge 
the right of freedom of speech and expression enjoyed by the petitioners. 

The gravamen of the complaint of the petitioners against the impugned Act, 
however, has been the appointment of the Wage Board for fixation of rates of wages 
for the working journalists and it is contended that apart from creating a class of 
privileged workers with benefits and rights which were not conferred upon other 
employees of industrial establishments, the Act has left the fixation of rates of wages 
to an agency invested with arbitrary and uncanalised powers to impose an indeter- 
minate burden on the wage structure of the press, to impose such employer- 
employee relations as in its discretion it thinks fit and to impose such burden and 
relations for such time as it thinks proper. This contention will be more appro* 
priately dealt with while considering the alleged infringement of the fimdamental 
1 right enshirned in Article 19 (i) (g). Suffice it to say that so far as Article 19 (i) 
(a) is concerned this contention also has a remote bearing on the same and need 
not be discussed here at any particular length. 

Re. Article 19(1) (g).— The fundamental right of the petitioners herein is the 
right to carry on any occupation, trade or business. 

This freedom also is hemmed in by limitations which are to be found in Article 
19 (6), which in. so far as it, is relevant for, our pifrposes enacts : 
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“ Nothing in sub-clause (g) of the said clause shall affect the operation of any existing law in so 
far as it imposes, or prevent the State from making any law imposing, in tlie interests of the genera 
public, reasonable restrictions on the exercise of the right, conferred by the said sub-clause.” 

The contention under this head is thus elaborated on behalf of the petitioners : 

1. The impugned Act imposes unreasonable restrictions on the freedom 
to carry on business : 

(a) in empowering the fixation of rates of wages on criteria relevant only 
for fixation of minimum wages ; 

(i) in empowering fixation of wages, grant of gratuity and compensation 
without making it incumbent on the Board to consider the maj'or factor of the 
capacity of the industry to pay ; 

(c) in authorizing the Board to have regard to not what is relevant for such 
fixation but to what the Board deems relevant for the purpose ; and 

(d) in providing for a procedure which does not compel the Board to con- 
form to the Rules tmder the Industrial Disputes Act, 1947, thus permitting the 
Board to follow any arbitrary procedure violating the principle of ai/di alteram 
partem. 

2. The restrictions enumerated above in so far as they affect the destruc- 
tion of the petitioners’ business exceed the bounds of permissible legislation under 
Article 19 (i) (g). 

The unreasonableness of the restriction is further sought to be emphasized by 
pointing out that imder section 12 of the impugned Act, the decision of the Board 
is declared binding on all employers, though the working journalists are not bound 
by the same and are entitled, if they are dissatisfied with it, to agitate for further 
revision by raising industrial disputes between themselves and their employers and 
having them adjudicated under the Industrial Disputes Act, 1947. 

The test of reasonable restric ions which can be imposed on the fundamental 
right enshrined in Article 19 (i) (g) has been laid down by this Court in two 
decisions ; 

In Chintaman Rao v. The State of Madhya Pradesh'^, Mahajan, J., '(as he then 
was) observed at page 763 : — 

“ The phrase reasonable restriction ’ connotes that the limitation imposed on a person in 
enjo>’nient of the right should not be arbitrary or of an excessis-e nature, beyond what is required in 
the interests of the public. The word ‘reasonable' implies intelligent care and deliberation, 
that is the choice of a course which reason dictates. Legislation which arbitrarily or e-xcessively 
invades the right cannot be said to contain the quality of reasonablensss and unless it strikes a 
proper balance beUveen the freedom guaranteed in Article 19 (i) {g), and the social control 
permitted by clause (6) of Article 19, it must be held to be wanting in that quality.” (cited with 
approval in Dwarka Prasad Laxmi mrain v. The StaU of Uttar Pradesh and others^ and in Ch. Ttka 
Ramjiv. State of Uttar Pradesh and others^). 

The State of Madras v. V. G. Rao*, was the uext case in which this phrase came 
to be considered by this Court and Patanjali Sastri, C.J., observed at page 606 


1, (1950) S.C.J. 571 : («950) S.C.R. 759, 3. {1956) S.C.J. 625 : 1956 S.C.R. 393, 446. 

yCs- 4 - (1952) S.C.J. 253 : (195a) 2 M.L.J. 135 : 

a. (1954) S.C.J. 238 : (1954) S.e.R. 803, 811. 1952 S.C.R. 597, 606, 607. 
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“Thk Court had occasion in Dr. Khare’s cast'- to define the scope of the judicial 
review under clase (5) of Article 1 9 where the phrase “imposing reasonable restrictions on 
the exercise of the right” also occurs and four of the five judges participating in the decision expressed 
the view (the other judge leaving the question open) that both the substantive and the procedure 
aspects of the impugned restrictive law should be examined from the point of view of reasonableness: 
that is to say, the Court should consider not only factors such as the duration and the extent of the 
restrictions but also the circumstances under which and the manner in which their imposition has 
been authorised. It is important in this context to bear in mind that the test of reasonableness, 
wherecver prescribed, should be applied to each individual statute impugned, and^ no abstract 
standard, or general pattern, of reasonableness can be laid down as applicable to all cases. The 
nature of the right alleged to have been infringed, the underlying purpose of the restrictions 
imposed the extent and urgency of the evil sought to be remedied thereby, the disproportion of the 
imposition, the prevailing conditions at the time, should aU enter into the judicial verdict.” 

This criterion was approved of in State of West Bengal v. Subodh Gopal Bose and 
Others-, where the present Chief Justice further expressed his opinion that the fact 
of the statute being given retrospective operation may also be properly taken into 
consideration in determining the reasonableness of the restriction imposed in the 
interest of the general public (see also a recent decision of this Court in Virendra 
V. State of Punjab'^.) 

The appointment of a wage board for the purposes of fixing’ rates of wages 
could not be and was not challenged as such because the constitution of such wage 
boards has been considered one of the appropriate modes for the fixtion of rates of 
wages. The Industrial Disputes Act, 1947, can only apply when an industrial dis- 
pute actually arises or is apprehended to arise between the , employers and the em- 
ployees in a particular industrial establishment. Though under the amendment of 
that Act by the Industrial Disputes (Amendment and Miscellaneous Provisions) Act, 
1956 (XXXVI of 1956), there is a provision for the appointment of a National Tri- 
bunal by the Central Government for the adjudication of industrial disputes which 
in the opinion of the Central Government involve questions of national importance 
or are of such a nature that industrial establishments situated in more 
than one State are likely to be interested in, or affected by, such dispute {Vidg 
section 7-B) the condition precedent, however, is the existence of an industrial dis- 
pute or the apprehension of one. If the wages for the employees of a particular 
industry have got to be fixed without such an industrial dispute having arisen or 
being apprehended to arise, the only proper mode of such fixation would be the 
appointment of wage boards for the purpose. They take the place of Industrial 
Tribunals or National Industrial Tribunals and are generally constituted of equal 
number of representatives of the employers and the employees in that particular 
industry along with a quota of independent member or members one of whom is 
appointed the Chairman of the Board. 

The main grievance of the petitioners, however, has been that the relevant 
criteria for the fixation of rates of wages were not laid down in section 9 (i) of the 
Act. Section 8 empowered the Central Government to constitute a wage board 
for fixing rates of wages in respect of working journalists in accordance with the 
provisions of the Act and section 9 (1) directed that in fixing such rates of wages 
the Board shall have regard to the cost of living, the prevalent rates of wages for 
comparable employments, the circumstances relating to the newspaper industry 
in diflerent regions of the country and to any other circumstances which to the Board 


1. (1950) S.C.J. 328 : (1950) S.G.R. 519. 


3. (1958) S.C.J. 88 : A.I.R. 1957 S.C. 896, 
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.may seem relevant. These criteria, it was contended, were only relevant for fixing 
minimum rates* of wages, though the word “minimum ” which had been used in 
.the bill No. 13 ’of "1953 as introduced in the’Rajya babha was deleted when the Act 
actual'y came to be passed and it was 'further contended that the capacity of the 
industry to, pay which was an essential circumstance to be taken into consideration 
in the fixation of wages was not set out as one of the circumstances to be taken into 
'Consideration by the Board in fixing rates of wages. It Was also contended that 
the other circumstances which the BoArd was directed to consider in addition to 
those specifically enumerated in section 9 (1) were such as |to the Board may seem 
relevant thus relegating these circumstances to the subjective determination of the 
Board with the necessary consequence that.no Court or other authority could scru- 
tinize 'the same objectively. ■' , " ■ , . ■ . 

We do not propose to enter into any elaborate discussion on the question 
whether it would be competent td lis in arriving at a proper construction of the 
expression “ fixing rates of wages ” td look into the Statement of Objects and Rea- 
sons attached to the Bill No. 13 of igss as introduced in the Rajya Sabha' or the 
circumstances under which the word “ minimum ” came to be deleted from the 
provisions ’of the 'Bill relating to rates d'f wages' and the Wage Board and the fact of 
such deletion' when the Act'earrie to' be passedhn its present form. There is a con- 
sensus of 'opinion' tha’t thke 'are' not aids to' 'the construction ' of the terms of the 
Statute which" have' df cciufse t*d''^e given their plain and grammatical meaning 
{%fik Ashvini Kumaf'Ghoih'dnd 'another'"^. ' Arabinda Bose and another'^ and Provat 
Kumar 'Kar ‘ and ' others v: William Trevelyan Curiiez Parkar^, It is only when 
the terms' of the statute a're ’atnbiguous or vague that resort may be had to 
them for the purpose of arrNing’dt the true intehtion of the Legislature. No such 
‘reference is, however,' nede^sary in' th'e case before us, even though perchance, the 
expres^on “fixing rates ‘ of wages ” be considered' ambiguous in so far as it does 
not spe'eify"' whether the “ wages ” there are' meant to be “ living wages ”, fair 
.wages” o’r' “ minimum 'Wages ”.' We have' already stated in the 'earlier part of 
tliis judgment that the Act was' passed 'with a view to implement the recommen- 
'datlohs of the Press Comrhis^idn’s Report arid We have already seen that the con- 
cept of minimum wage, as adopted ' by *the Press Commission was not that of a bare 
subsisterice 'br minimum 'wage but whht it'tefmed'a rninimum wage was meant to 
provide for not 'merely die bare subistence of living, but for ihe efficiency of the 
‘worker, 'makihg provision also for’ some measure of education', ’medical require- 
ments and' amenities.' "If this was' the concept of a minimum 'wage which the Legis- 
lature set about to irnplemeht, that minimum' was' certainly higher than the bare 
subsistence or minimum wage, and, in any' event, required a consideration by the 
Wages Board bf the 'capacity of the industry to pay, even’ though the Press Com- 
mission itself did not tliihk it necessary,' to do so, it having expressed the opinion 
diat if a newspaper industry 'could not 'afford 'to pay to its employees a minimum 
wage which 'would enable 'them to live decently and with dignity, that newspaper 
had 'no right to exist. ' * ' 

This was the concept of a minimum.wage which was sought to be implemented 
by the Legislature and for that purpose the capacity of the industry to pay was an 


152) S.C.J.'568 ; igsjfe.G.R. 
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essential circumstance to be taken into consideration and tlie deletion of tbe ^\'ord 
“ minimum ”, if at aU, had the effect of widening the scope of the enquir)’’ before 
the \Vage Board. If the word “ minimum ”.had been used in relation to the rates 
of wages and the wages board in the impugned Act, the ^Vage Board in its deli- 
berations would have been necessarily confined to a consideration of that aspect 
alone. But, by the deletion of that Avord fi'om the context the wage board was in- 
vested ^vith a potver to determine the question of the fixation of rates of wages im- 
fettered by any such limitations and to fix the rates of \vages in any proper manner 
.having regard to the circumstances of the case, whether the resultant ^vages ‘svould 
be a statutory minumun wage or ■would approximate to a standard of wage, though 
ha\dng regard to the economic conditions of our coimtry at present they could not 
find it.within their po'Wer to fix living wages for the working journalists. The cri- 
teria which ^vere specified in section 9 (i) of the Act comprised also tlie pre\'alent 
rates of wages for comparable emplo^mients. This criterion had no relation what- 
ever to minimum wages.; Reference may be made in this connection to a decision 
of the Industrial Goiurt in the case of AWfinjar/fl Jute Mills\ ^vhere it "was held that 
the comparison witli rates of wages in otlier concerns could be undertaken for de- 
termining fair wage and the upper limits of wages but not for determining the mi- 
nimum or floor level of wages which should depend on the minimum requirements 
of the workers family consisting of three consumption units. This criterion was 
no doubt taken into consideration by the members of the Committee on Fair "Wages 
as also by the Press Commissions and even though tlie Press Commission considered 
that to be an essential ingredient of the minimum wage as contemplated by it, we 
are not inclined to stress that circumstance so much and come to the conclusion 
that what was contemplated in section 9(1) was merely a minimum wage and no 
other. 

If, tlierefore, the criterion of the prevalent rates of wages for comparable em- 
plojanents canon a true construction of section 9 (i) be considered consistent only 
with the fixation of rates of wages which are higher tlian the bare subsistence or 
minimum wage whether they be statutory minimum wage or fair "wage or even 
living tvage, it could not be urged that the criteria specified in section g (i) of the 
Act were relevant only for fixation of minimum ^vages. The capacity of the indus- 
tr}’^ to pay was therefore one of the essential circumstances to be taken into consi- 
deration by the wage board ^vhether it be for the fixation of rates of wages or the 
scales of wages which, as •^ve have obser\'ed before, were included within the ex- 
pression “ rates of wages This was by no means an unimportant circumstance 
which could be assigned a minor role. It was as important as the cost of living, 
and the prevalent rates of wages for comparable employments and ought to have 
been specifically mentioned in section 9 (i). The Legislatme, however, ^vas either 
influenced in not mentioning it as such by reason of the view taken by the Press 
Commission in that behalf or thought that. the third criterion which was specified 
in section 9 (i), uiz-, the circumstances relating to the newspaper industiy in diflerent 
regions of the country was capable of including the same. Even here, there is con- 
siderable difiiculty in reconciling oneself to this mode of construction. The ca- 
pacity of the industry' to pay, can only be considered on an industiy-CKm-region 
basis and this circmnstance fiom that point of view would be capable of being in- 

Cl 953) 1 L-L.J. 66 f. 
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eluded in this criterion, viz-, the circumstances relating to the newspaper industry- 
in different regions of the country. Even if it were thus capable of being included, 
the minor role assigned to it along with literacy of the population, the popularity of 
the newspapers, predilections of the population in the matter of language and other 
circumstances of the like nature prevailing in the different regions of the country 
would make it difficult to imagine that this circumstance of the capacity of the 
industry to pay was really in the mind of the Legislature, particularly when it is 
remembered that the Press Conunission attached no significance to the same. From 
that point of view, the criticism of the petitioners would appear to be justified, viz., 
that it was not made incumbent on the Board to consider the major factor of the 
capacity of the industry to pay as an essential circumstance in fixing the rates of 
wages. It is, however, well-recognized that the Courts would lean towards the 
constitutionality of an enactment and if it is possible to read this circumstance as 
comprised within the category of circumstances relating to the newspaper industry 
in different regions of the country, the Court should not strike down the provisions 
as in any manner whatever unreasonable and violative of the fundamental right 
of the petitioners. 

We are therefore of opinion that section 9 (i) did not eschew the consideration 
of this essential circumstance, viz., the capacity of the industry to pay and it was not 
only open but incumbent upon the wage board to consider that essential circums- 
tance in order to arrive at the fixation of the rates of wages of the working journalists. 

The last criterion enumerated in section g (i) of the Act was “any other circum- 
stance which to the Board may seem relevant ” and it was urged that this was 
left merely to the subjective determination of the Board and the Board was at 
liberty to consider the circumstances, if any, falling within this category in its own 
absolute discretion which would not be controlled by any higher authority. If 
the matters were left to be objectively determined then it would certainly be 
enquired into and the existence or otherwise of such circumstances would be 
properly scrutinized in appropriate proceedings. The manner in which, however, 
this criterion was left to be determined by the Board on its subjective satisfaction 
was calculated to enable the Board to exercise arbitrary powers in regard to the 
same and that was quite unreasonable in itself. The case oi.Thakur Raghubir Singh 
V. Court of Wards, Ajmer and others'^, was pointed out as an illustration of such an 
arbitrary power having been vested in the Court of Wards which could in its own 
discretion and on its subjective determination assume the superintendence of the 
property of a landed proprietor who habitually infringed the rights of his tenants. 

The provision was there struck do-wn because such subjective determination which 
resulted in the superintendence of the property of a citizen being assumed could not 
be scrutinized and the propriety thereof investigated by higher authorities. ' 

This argument, however, does not help the petitioners because this criterion ^ 
is on a par with or ejusdem generis with the other criteria which have been speci- 
fically enumerated in the earlier part of the section. The major and important 
criteria have been specifically enumerated and it would be impossible for the Legis- 
lature exhaustively to enumerate the other circumstances which would be relevant 
to be considered by tire Board in arriving at tire fixation of the rates of wages. In 
the course of the enquiry the Board might come across other relevant circumstances 
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which would weigh with it in the determination of the rates of wages and it would 
not be possible for the legislature to think of them or to emunerate the same as' re- 
levant considerations and it was therefore, and rightly in our opinion, left to the 
Board to determine the relevancy of those circumstances and take them into con- 
sideration while fixing tlie rates of wages. If the principles tvhich should guide the 
Board in fixing the rates of wages were laid down with sufficient clarity and parti- 
cularity and the criteria so far as tliey were of major importance were specifically 
enmnerated there was nothing wrong in leaving other relevant considerations ari- 
sing in the course of the enquiry to the subjective satisfaction of the Board. The 
Board w^as, after all, constituted of equal numbers of representatives of employers 
and the employees and they were best calculated to take into account all the re- 
levant circumstances apart from those which were specifically enumerated in the 
section. 

It was, however, contended that the procedure to be followed by the Board 
for fixing the rates of wages was not laid down and it was open to the Board to follow 
any arbitrary procedme violating the principle of audi alteram partem and as such 
this also was unreasonable. Section 20 (2) {d) of the impugned Act gave power 
to the Central Government to make rules inter alia in regard to the procedure to 
be followed by the Board in fixing of wages and section 1 1 provided that subject 
to any rules which might be prescribed the Board may, for the purpose of fixing 
rates of wages, exercise the same powers and follow the sc.me procedure as an Indus- 
trial Tribunal constituted under the Industrial Disputes Act, 1947, exercises or 
follows for the purpose of adjudicating an industrial dispute referred to it. This 
was, however, an enabling provision which vested in the Board the discretion 
whether to exercise the same powers and follow the same procredure as an Industrial 
Tribrmal. The Board was at liberty not to do so and follow its own procedure 
which may be arbitrary or violative of tlie principle of audi alteram partem. 

It has to be remembered, however, that in the United Kingdom the Wage Cotm- 
cils and the Central Co-ordinating Committees under the Wages Coimcils 
Act, 1945 and the Agricultural Wages Board under the -A.gricultural Wages 
Regulations Act, 1924, also are empowered to regulate their proceeding in such 
manner as they think fit. The IVage Boards in Australia have also no formal pro- 
cedure prescribed for them, though the Wage Boards which are established under 
the amended Bombay Industrial Relations Act (19^6) are enjoined to follow same 
procedure as an industrial Court in respect of industrial proceedings before 
it. It would not therefore be legitimate to hold that the procedure to be followed 
by the wage board for fixing rates of wages must necessarily be prescribed by the 
statute constituting the same. It is no doubt contemplated in each of these sta- 
tutes that rules of procedme may be prescribed ; but even though they may be 
so prescribed, it is left to the discretion of the wage boards to regulate their pro- 
cedure in such manner as they think fit, subject of course to the rules thus prescribed. 
A wide discretion is thus left with the wage boards to prescribe their own rules of 
procedure, but it does not therefore follow that they are entitled to follow any ar- 
bitrary' rules of procedure. The wage boards are responsible bodies entrusted with 
the task of gathering data and materials relevant for the determination of 
the issues arising before them and even though they are not judicial tribunals but 
adminisu-ative ageirci^ they would elicit all relevant information and- invite answers 
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to the questionnaire or representations from the parties concerned, hear evidence 
and arrive at their determination after conforming to the principles of natural 
justice. Even though they may perform quasi-judicial functions, the exercise 
of arbitrary powers by them would not be countenanced by any Court or 
higher authority. 

' In the present case, hov/ever, we have in the forefront of the impugned Act 
a provision as to the application of the Industrial Disputes Act, 1947, to working 
journalists. No doubt certain specific provisions as to payment of gratuity, hours 
of work and leave are specifically enacted, but when we come to the fixation of rates 
of wages we find that a wage board' has been constituted for the purpose. The 
principles to be followed by the wage board for "fixing rates of wages are also laid 
down and the decision of the Board is to be published in the same manner as awards 
of industrial Courts under the Industrial Disputes Act. Then follows section 1 1 
which talks of the powers and procedure of the Board and thei-e also subject to any 
rules of procedure which may be prescribed .by the Central Government the Board 
is empowered to exercise the same powers and follow the same procedure as an 
Industrial Tribunal constituted under the Industrial Disputes Act. If regard 
be had to this provision it is abundantly clear that the intention of the Legislature 
was to assimilate the wage board thus constituted as much as possible to an Indus- 
trial Tribunal constituted under the Industrial Disputes Act, 1947 and it was con- 
templated that the Board may for fixing rates of wages exercise the same powers 
and follow the same procedure. The decision of the Board was to be binding on all 
the employers though the working journalists were at liberty to further agitate the 
question under the Industrial Disputes Act if they were not satisfied with the de- 
cision of the wage board and wanted a further increase in their rates of wages, thus 
determined. All these circumstances point to the conclusion that even though the 
Board was not bound to exercise the same powers and follow the same procedure 
as an industrial tribunal constituted under the Industrial Disputes Act, the Board 
was, in any event, not entitled to adopt any arbitrary procedure violating the prin- 
ciples of natural justice. , 

If on the construction of the relevant sections of the statute the functions which 
the wage board was performing would be tantamount to laying down a law or rule 
of conduct for the future so that all the employers and the employees in the industry 
not only those who were participating in it in the present but also those who would 
enter therein in the future would be bound by it, the dictum of Justice Holmes would 
apply and the functions performed by the wage board could be characterised as 
legislative in character. Where, however, as in the present case, tlte constitution 
of the Wage Board is considered in the background of the application of the pro- 
visions of the Industrial Disputes Act to the Working Journalists and the provisions 
for the exercise of the same powers and following the same procedme as an industrial 
tribunal constituted under the Industrial Disputes Act, it would be possible to argue 
that the wage board was not axercising legislative functions but was exercising 
functions which tvere quasi-judicial in character. 

In this connection, it was also pointed out that the Legislature itself while ena- 
cting the impugned Act did not consider these functions as legislative at all. The 
Rules of Procedure and Conduct of Business in Lok Sabha (1957) provide in Rule 
No. 70 for a Bill involving proposals for the delegation of legislative power shall 
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further be accompanied by a memorandum explaining such proposals and drawing 
attention to their scope and katirig also whetlier'.they arb'of normal or exceptional 
character. There is also a committee on subordinate' legisla'tion which is establi- 
shed for scrutinizing and reporting tCPthe House ’whether the powers to make re- 
gulations, rules,' sub-rules by-laws;' etc.j*c6nferredby the Co'nstithtiion' or delegated 
by "Parliament are being' properly ekercisfed''withih.‘'iuch''deldgafioh. (uide Rule 317’ 
ibid^j The constitution by the Legislature of the 'U’'a’ges board in the matter of the 
fixation of rates of wages was hot considered as a piece of delegated legislation in 
the memorandum regarding delegated legislation appended to the draft Bill No. 13 
of 1955 introduced in the Rajya Sabha on September 28, 1955, and the only re- 
ference that was made there was to’ Clause' 19' of the"‘Bill '■which empowered the 
Central Government to malie , rules in respect of certain matters specified therein 
and it was stated that these were purely procedural matters pf a routine character 
and related inter alia to prescribing hours of work, payment .of gratuity, holidays, - 
earned leave or other kinds- of leave and theprocedure to be followed .by, the Mini- 
mum .Wages Board in fixing minimum wages and, the manner, an which its decisions . 
may be published. Clause 19 .(3) of, the Bill further , provided that all rules made 
under this section shall as soon as, practicable, after they are made; be laid- before 
both Houses of Parliament. These .clauses ,were ultimately passed. as section 
20 of the impugned Act but they, were the only, piece^pf delegated legislation con- 
templated by the Legislature and were covered _by .the memorandum regarding 
the same which was appended to the Bill. The decision pf the "Wage Board was 
not to be laid before both the Houses of Parliament .which would have been the 

. , ,1 ■ , I 1 I 

case if the fixation of rates.. of wages was a piece of delegated .legislation. It was 
only to be published by the Central Government after it was, commupicated to it. 
by the Wage Board in such manner as the Central, poyernment thought fit, a. pro- 
vision which was akin to the publication of .awa-rds of the Industrial Trifipnals by 
the appropriate Government under the.proyifions of the Industrial Disputes Act, 
1947. This circumstance also was pointed out as indicative of the intenfion of 
the Legislature not to constitute the Wage Board a sub-legislative authority. While 
recognising the, force of these contenUons we, may observe that it is not necessary 
for our purposes to determine the nature and character of the functions performed 
by the Wage Board here. It is sufficient to say that, the wage board was not em- 
powered or authorised to adopt any arbitrary procedure,. and flout the principles 
of natural justice. . , , . ., 

It was next contended that the,. restrictions imposed on newspaper establish-, 
ments under terms of the impugned Act were unreasonable in so far as -they would 
have the effect of destroying the business of the ■ petitioners and. would therefore 
exceed the bounds of permissible legislation under Article 19 (6)’. 'If was' urged 
that the right to impose reasonable restrictions on' the' petitioner's .right to carry on • 
business did not empower the legifiature to destroy the business itself and' reliance ' 
was placed in support of ’this proposition on Stone v. Farmers' Loan and Trust Co.,'^ 
where it was observed : — I j . , • ■ 

“From ■\vliat 'has thus been said it is not to be inferred 'th'at this p6\ver of limitation or'regulatibn ' 
is itself without limit. This power to regulate is not a power to ' destroy, and limitation is not the' 
equivalent of confiscation.” 


I. C1885) 116 U.S. 307, 331 ; 29 Law. Ed. 636,644. 
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Similar observations of the Judicial Committee of the Privy Council in the 
Municipal Corporation of the City of Toronto V. Virgo'^, and the Attorney-General for On- 
tario V. Attorney-General for the Dominion^, were also relied upon and particularly 
the following observations in the former case 

“ But their Lordships think there is a marked distinction to be drawn between the prohibition 
or prevention of a trade and the regulation or governance of it and indeed a power to regulate and 
govern seems to imply the continued existence of that which is sought to be regulated or governed.” 

These observations were considered by this Court in Saghir Ahmed v. State of 
Uttar Pradesh and others^, and after considering the various cases which were cited 
by both sides, this Court observed : 

“ Be that as it may, although in our opinion the normal use of the word “ restriction ” seem 
to be in the sense of “ limitation ” and not “extinction”, we would on this occasion prefer not to 
express any final opinion on this matter ” and the Court ultimately wound up by saying that 
“ whether the restrictions are leasonable or not would depend to a large extent on the nature of the 
trade and the conditions prevalent in it.” 

Even if the provisions of the impugned Act would not necessarily have the 
effect of destroying the business of the petitioners but of crippling it and making 
it impossible for the petitioners to continue the same except under onerous condi- 
tions, they would have the effect of curtailing their circulation and drive them to 
seek government aid and thereby impose an unreasonable burden on their right 
to carry on business and would come within the ban of Article 19(1) (g) read with 
Article 13 (2) of the Constitution. 

Several provisions of the impugned Act were referred to in this context. 
Section 2 (/) of the Act which defines “working j'ournalist” so as to include “proof- 
reader ” was pointed out in this connection and it was mged that even though the 
Press Commission Report recommended the exclusion of certain class of proof- 
readers from the definition of working journalists the Legislature went a step further 
and included all proof-readers within that definition thereby imposing upon the 
newspaper establishments an unreasonable burden far in excess of what they were 
expected to bear. The provision as to the notice in relation to the retrenchment 
of working journalist was also extended beyond the limitations specified in section 
25-F of the Industrial Disputes Act, 1947, and was extended to six months in the 
case of an Editor and three months in the case of any other working journalist. 
The provision with regard to retrenchment was also made applicable retrospectively 
to all cases of retrenchmentwhich had occun-ed between July 14, 1954, and March 
^2, 1955 ; so also the payment of gratuity was ordered not only in the cases usually 
provided for but also in cases where a working journalist who had been in conti- 
nuous service for not less than three years voluntarily resigned from service from a 
^^"'‘^aper establishment. The hours of work prescribed were 144 hours only 
‘^^i’ng any period of four consecutive weeks and they were far less in number tlian 
• hours of work recommended by the Press Commission Report. The fixation 
'ates of wages was entrusted to the wages board which could fix any wages which 
brought proper irrespective of the capacity of the industry to pay and might 
be sui-Vi as the industry could not bear. These provisions taken each one by itself 
may not have the effect of destroying tlie petitioner’s business altogedicr or even 
crippling it In' the manner indicated but taken cumulatively along with the pro- 


1. L.R. (1896) A.G. 88, 93 (J.C.). 

2. L.R. (1896) A.G. 348, 363, 


3. (' 954 ) S.CJ. 819: (1955) 1 S.G.R. 707, 724. 
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visions contained in sections 14 and' 15 of the impugned Act which applied the 
pro\dsions of - tlie Industrial Employment (Standing Orders) Act, 1946 and tlie 
Employees’ Provident Ftmds Act, 1952, to newspaper establishments would 
certainly bring about that result and would therefore constitute an imreasonable 
restriction on the petitioners’ right to carry on business. ■ 

We shall deal with these contentions one by one. 

There is no doubt that “proof-readers’” were not all recommended by tlie 
Press Commission to be included in the definition of working journalists, but it 
has to be remembered that proof-readers occupy a very important position in the 
editorial staff of a newspaper establishment. B. Sen Gupta in his “Journalism 
as a Career ” (1955) talks of the position of the proof-reader as follows : 

“The proof-reader is anotlier important link in the production of a newspaper. On him depends, 
not to a small extent, the reputation of a paper. He has to be very careful in correcting mistakes 
and pointing out any error of fact or grammar that has crept into any news item or article through 
oversight or hurry on the part of the sub-editor. He has not only to correct mistakes but also to 
sec that correcrions are carried out,” , 

and the Kemsley Manual of Journalism has the following passage at page 337: 

“Having thus seen the proof-reader in action, let us consider in detail what proof-reading denotes. 
It is primarily the art and practice of finding mistakes in printed matter before publication and of 
indicating the needed corrections. It includes the detection of variations benveen the type and the 
copy from which it was set, mis-statements of facts, figures or dates, errors in grammar, inaccuracies 
in quotations, and otlier defects. Often, too, it happens that, tliough the proof-reader does not feel 
justified in himself making a correction, he takes other acti on. If he thinks there is a mistake but 
is not sure, he must query the proof so that the editorial staff may decide. He may spot a libel, or 
think he has. In either case it is important that the matter shall be queried and passed back to edi- 
torial authority.” 

“ It is obvious from this tliat proof-readers should be men of exceptional knowledge and sound 
judgment. They should be conversant with current affairs, familiar with names of public men and 
quite sure how they should be spelled. Some specialize in different branches of sport, otliers in 
theatre, the cinema, music and so on. This saves much time in looking up books of reference, though, 
of course, the books are there.” 

As a matter of fact, the Wages Board in the Schedule to its decision defines. 

“ Proof-reader ” “ as a person ^s'ho checks up printed matter or “Proof” ^v■ith editor copy to 
ensure strict conformitj’ of the former ivith the latter. Factual discrepancies, slips of spelling, 
grammar and syntax may also be discovered by him and cidier corrected or get them corrected.” 

If this is the important role played by the proof-readers then no wonder that 
the Legislature inspite of the recommendations of the Press Commission included 
them also in the definition of working journalist. No doubt they would be en- 
titled to higher wages by reason of the fixation of rates of wages by the wage board 
but that would by itself be no ground for holding the inclusion of proof-readers 
within the definition of working jouraalist an unreasonable burden on newspaper 
establishments. 

The provisions in regard to notice cannot be said to be per se unreasonable. 
Apart from the recommendations of the Press Commission in that behalf, Hals- 
bury’s Laws of England (Volume 22, second Edition), page 150, para. 249, Foot 
J^ote (e) contains the following statement in regard to the periods of reasonable 
notice to which persons of various empiojmients have been found entitled ; — 

“Newspaper Editor firom six months {Fox-Bonne v. Vernon & Co., Ltd., (1894) 10 T.L.R. 647) to 

12 months {Grccndy v. Stm Printing and Publishing Association, (igi6) 33 T.L.R. 77 G.A 

sub-editor of a nets-spaper six months {Chamberlain v. Bennett), (1892) 8 T.L.R. 234). Foreign Corres- 
pondent to the Times, six months’ period {Lowe v, Wplter, (1892) 8 T.L.R. 358). 

?CJ— 151 
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The Press Commission' also recommended' that the period of notice for the 
termination of services should be based on the length' of the service rendered and 
the nature of' the appointment. There could be no hard and fast rule as to what 
the notice period should be. The pfactice upheld by law or by collective bargain- 
ing varies from country to country; In England the practice established by some 
judicial decisions is that the editor is entitled to a year’s notice and an Assistant 
Editor to six months’ notice. After examining the provisions in regard to notice 
which are in vogue in England, the Commission also noticed a decision in Bom- 
bay (Suit No. 735 of 1951 in the City Civil Court) .where the Judge concerned held 
that in the circumstances of the particular case the plaintiff, an Assistant Editor, 
was entitled to a notice of four months although in .normal times, he said, the rule 
adopted in England of six months should be the correct rule to adopt in India and a 
longer period of notice was suggested for editors because it was comparatively 
much more difficult to secure another assignment for a journalist of that seniority 
and standing in the profession. 

The period of six months, in the case of an editor, and three months, in the 
case of any other working journalists prescribed under section 3 (2) of the impugned 
Act was therefore not open to any serious objection. 

The retrospective operation of this provision in regard to the period between 
July 14, 1954 and March 12, 1955 was designed to meet the few cases of those 
employees in the editorial staff of the newspaper establishments who had been 
retrenched by the managements anticipating the implementation of the recom- 
mendations of the Press Commission. There was nothing untoward in that 
provision also. 

When we come however to the provision in regard to the payment of gratuity 
to working joiumalists who voluntarily resigned from service from newspaper esta- 
blishments, we find that this was a provision which was not at all reasonable. A 
gratuity is a scheme of retirement benefit and the conditions for its being awarded 
have been thus laid down in the Labour Court decisions in this country. 

In the case of Ahmedabad Municipal Corporation'^, it was observed at page 
158 

“The fundamental principle in allowing gratuity is that it is a retirement benefit for long services, 
a provision for old age and the trend of the recent authorities as borne out from various awards as 

well as the decisions of this Tribunal is in favour of double benefit We are, tlierefore, 

of the considered opinion that Provident Fund provides a certain measure of relief only and a por- 
tion of that consists of the employees’ wages, that he or his family would ultimately receive, and that 
this provision in the present day conditions is wholly insufficient relief and two retirement benefits 
when the finances of the concern permit ought to be allowed.” (See also J^andy Drooghmints, Lid.--) 

These were cases however of gratuity to be allowed to employees on their 
retirement. The Labour Court decisions have however awarded gratuity benefits 
on the resignation of an employee also. In the case of Cipla Ltd. ®, tlie Court took 
into consideration the capacity of tlie concern and other factors therein referred to 

and .directed gratuity on full scale which included (2) on 

voluntary retirement or resignation of an employee after 15 years’ continuous service. 

Similar considerations were imported in the case of the Indian Oxygen & Acety- 
lene Co., Ltd. where it was observ’ed : • 


«• (J 95 h) L-A.C 155, 158, 
2. (1956) L.A.C. 265, 267. 


3 - (1955) 2 L.L.J. 355, 358. 
4. (1956) 1 L.L.J. 435. 
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' “It is now well-settled by a scries of decisions of tbe appellate 'Tribunals that where an employer 
Company has the financial capacity the workmen would be entitled to the benefit of gratuity in addi- 
tion to the benefitS'Of the Provident Fund. In considering the financial capacity of the concern what 
has to be seen is the general financial stability. ofithe concern. ,The factors to be considered before 
granting a scheme of gratuity are the broad aspects . of the financial condition of the concern its 
profit earning capacity, the profit 'earned iii tlie past, its reserves and the'po^ibility of replenishing 
the reserves, the clairii of capital put having regard to the risk involved, in'short the financial stability 
of the concern.?’ it ' ■ ; J ^ 


There also''the 'G6urt’ awarded gratuity 'urider ground' No'.'a, viz., on’ retirement 
or resignation of' am employee after 15 years of ' cdPtinudus service a'nd 15 nionthSj 
salary or wage. ‘ ' ■ ‘ 

■ It will be noticed' from the above thaf'even' in thofc cases where gratuity was 
awarded on the employee’s resignation 'from' service, it was granted only after the 
completion of 15 years’ continuous service and not merely on a minimum of '3 years’ 
service as in the present case.*: Gratuity being a reward for. good, efficient and 
faithful service rendered for a, considerable period' ( Ftdc 'Indian Railway Establish- 
ment Code, “Volume I, at page 614 — Chapter XV, para. 1503), there would be no 
justification for awarding ! the saine when • an employee voluntarily resigns ; and 
brings about ,a terrninatioh of' his service, . except ,in exceptional circumstances. 


’ One sUch exception is the'operatioh of what 'is termed “ The conscience clause ”, 
In Fernand Terroii and Lucibn Solal’s Legislation for Press, Film and Radio' in the 
World 'To-day (a' series of studies published by UNESCO in' 1951) the following 
passage occurs in'U'elation 'to “Journalists’ 'Working Conditions and their Moral 
Rights”, at page '404';' ' ■’ 

“Among the benefits which the katus of 'professional journalist may confer (whether it stems 
from the law or from an agreement)' is one of particular ihiportance, since it goes to the very core of 
the profession. It concerns freedom of information. It is intended to safeguard the journalist’s'inde- 
pendence, his freedom of thought and his moral rights. It constitutes what has been called in France 
the “conscience clause.” The essence of this clause is that when a journalist’s integrity is seriously 
threatened, he may break the contract binding him to the newspaper concern, and at the same time 
receive all the indemnities which are normally payable ‘only if it’ is the employer who breaks the con- 
tract. In France, accordingly, under the law of 1935, the indemnity for dismissal which, as we have 
seen, may be quite, substantial, is payable, even when the , contract, is broken by a professional 
journalist, in cases where his action is inspired by “a marked change in the character or policy of the 
newspaper or periodical, if such efiange creates for the person employed a situation prejudicial to 
his honour, his reputation, or in' a geneial way his moral interests'” ’ ^ 

“This moral right of a journalist, is comparable to the moral right of an author or artist, which 
the law of i9'35 was the first to recognize has since been acknowledged in a number of countries. It 
was stated in the collective contract of 31st January, 1938, in Poland in this form . The following 
are good and sufficient reasons for a journalist to cancel his contract without, warning,; (a) the exertion 
of pressure by an employer upon a journalist to induce him to perform an immoral action ; (i) a 
fundamental change in the political outlook of the journal, proclaimed by public declaration or 
otherwise made manifest, if the "journalist’s employment ' would thereafter be contrary to his 
political opinions Or the dictates of his 'conscience’?.- ' ' 

A similar clause is 'to be found in Switzerland,' in' the collective agreement sighed 
on April i, 1948, between the Geneva Press Association and the Geneva Union of 
Newspaper , Publishers ; r , j . s • . . : 


“If a marked change takes place in the character or fundamental policy, of the newspaper, if 
the concern no longer has the, same moral, political or .religious character, that it hadat the moment 
when an editorial employee was engaged, and if this change is such as to prejudice his honour, his 
reputation, or, in a general way) his moral interests, fie 'may demand his instant release. In these 
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circumstances he shall be entitled to an indemnity • . . This indemnity is 

payable in the same manner as was the salary.” 


The other exception is where the employee has been in continuous service of 
the employer for a period of more than 15 years. 

Where however an employee voluntarily resigns from service of the employer 
after a period of only three years, there will be no justification whatever for awarding 
him a gratuity and any such provision of the type which has been made in section 
5 (^) W (iii) of the Act would certainly be unreasonable. We hold therefore that 
this provision imposes an unreasonable restriction on the petitioners’ right to carry 
on business and is liable to be struck down as unconstitutional. 

The provision in regard to the hours of work also cannot be considered unrea- 
sonable having regard to the nature and quality of the work to be done by working 
journalists. 

That leaves the considerations of fixation of rates of wages by the wage board. 
As we have already observed, the wage board is constituted of equal numbers of 
representatives of the newspaper establishments and the working journalists with an 
independent chairman at its head and principles for the guidance of the wages 
board in the fixation of such rates of wages directing the wage board to take into 
consideration amongst other circumstances the capacity of the industry to pay have 
also been laid down and it is impossible to say that the provisions in 'that behalf 
are in any manner unreasonable. It may be that the decision of the wage board 
may be arrived at ignoring some of these essential criteria which have been laid 
down in section 9 (i) of the Act or that the procedure followed by the wage board 
may be contrary to the principles of natural justice. But that woiJd affect the 
validity of the decision itself and not the constitution of the wage board which as 
we have seen cannot be objected to on this ground. 

The further provision contained in section 17 of the Act in regard to the 
recovery of money due from an employer empowering the State Gkjvernment or any 
such authority appointed in that behalf to issue a certificate for that amount to 
the Collector in the same manner as an arrear of land revenue was also impeached 
by the petitioners on this ground. That provision, however, relates only to the 
mode of recovery and not to the imposition of any financial burden as such on the 
employer. We shall have occasion to deal with this provision in connection with 
the alleged infringement of the fundamental right under Article 14 hereafter. We 
do not subscribe to the view that such a provision infringes the fundamental right 
of the petitioners to carry on business under Article 19 (i) (j^). 

This attack of the petitioners on the constitutionality of the impugned Act 
under Article 19 (i) (g) viz-, that it violates the petitioners’ fundamental right to 
carry on business, therefore fails except in regard to section 5 (i) (a) (iii) thereof 
which being clearly severable from the rest of the provisions, can be struck down as 
unconstitutional without invalidating the other parts of the impugned Act. 

JRe Article 14. : 

The question as formulated is tliat the impugned Act selected the working 
journalists for favoured treatment by giving them a statutory guarantee of gratuit)^, 
hours of work and leave which other persons in similar or comparable employment 
had not got and in providing for the fixation of their salaries without following the 
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normal procedure envisaged in the Industrial Disputes Act, 1947. The following 
propositions are advanced : — 

1. In selecting the Press industry employers from all industrial employers 

governed by the ordinary law regulating industrial relations under the Industrial 
Disputes Act, 1947 and Act I of 1955 the impugned Act subjects the Press Indus- 
try employers to discriminatory treatment. - 

2. Such discrimination lies in 

(a) singling out newspaper employees for differential treatment ; 

{b) saddling them with a new burden in regard to a section of their workers 
in matters of gratuities, compensation, horns of work- and wages ; 

(c) devising a machinery in the form of a Pay Commission for fixing the 

wages of working journalists ; ■ 

(d) not prescribing the major criterion of capacity to pay to be taken into 
consideration ; 

(e) allowing the Board in fixing the wages to adopt any arbitrary proce- 
dure even violating the principle of audi alteTam partem ; 

(/) permitting the Board the discretion to operate the procedure of the 
Industrial Disputes Act for some newspapers and any arbitrary procedure for 
others ; 

(g) making the decision binding only on the employers and not on the 
employees, and 

(h) providing for the recovery of money due from the employers in the same 
manner as an arrear of land revenue. 

3. The classification made by the impugned Act is arbitrary and unreason- 
able, in so far as it removes the newspaper employers vis-a-vis working journalists 
from the general operation of the Industrial Disputes Act, 1947 and Act I of 1955. 

The principle underlying the enactment of Article 14 has been the subject- 
matter of various decisions of this Court and it is only necessary to set out the summary 
thereof given by Das, J., (as he then was) in Budhan Choiidhry and others v. The State 
of Bihar ^ : — 

“The provisions of Artide 14 of the Constitution have come up for discussion before this Court 
in a number of cases, namely, Chiranjil Lai Chowdhuri v. The Union of India, ^ The State of Bombay v. 
F. jV. Balsara,^ The State of West Bengal v. Anwar Ali Sarkar,* Kathi Raning Rawat v. The State ofSaura- 
shtra,’^ Lachmandas Kewalram Ahujav. The State of Bombay,^ Qttasim Razvi v. The State of Hyderabad,'' 

and Habeeb Mohammad v. The State of Hyderabad^. It is, therefore, not necessary to enter 
upon and lengthy discussion as to the meaning, scope and effect of the article in question. It 
is now well-established that while Article 14 forbids class legislation, it does not forbid reasonable 
classification for the purposes of legislation. In order, however, to, pass the test of permissible dassifica- 
tion two conditions must be fulfilled, namely, (i) that the classification must be founded on an iiitelli 
gible differentia which distinguishes persons or things that are grouped together from others left out 


I (1955) S-CJ. 163; (1955) J S.C.R. 1045, 5. (1952) S.C.R. 435: (1952) S.C.J. 168. 
1048- . (* 952 ) S.C.R. 7 JO, (1952) S.C.J. 339. 

2. (1950) S.C.R. 869. ■ 7. (1953) S.C.R. 581, 1953) S,C.J. 255. 

3. (1951) S.C.R. 682: (1951) S.C.'J..478. 8. (1953) S.C.R. 661, (1953) S.C.J. 361. 

4. (1952) S.C.R. 284: (1952) S.G.J. 55. 
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of the group and (ii) that that differentia munha\c a rational relation to the object sought to be 
achieved by the statute in question. The classification may be founded on different bases, namely, 
geographical, or according to objects or ocaipations or the like. IMiat is necessary is that there must 
be a nexus between the basis of classification and the object of the Act under consideration. It is also 
wcll-cstablished.by die decisions of this Ckiurt that Article 14 condemns discrimination not only by 
a substantisc lasv but also by a Law of procedure.’’ 

It is in the light of these observations that we shall now proceed to consider tvhether 
the impugned Act violates the fundamental right of the petitioners gurantced 
under Article 14 of the Constitution. 

\Ve have already set out tvhat tlie Press Commission had to say in regard to 
the position of the "working j'oumalists in our country. A further passage from 
the Report may also be quoted in this context ; 

“It is essential to realise in this connection that the ssork of a journalist demands a high decree 
of general education and some kind of specialised training. A'css-spapers arc a vital instrument for the 
education of the masses and it is their business to protect Uic rights of tlie pcople.to reflect and guide 
public opinion and to crjticise the s\Tong done by any indis’idual or organization however highplaced. 
Tliey thus form an essential adjunct to democracs-. The profession must, tliereforc. be manned by 
men of high intellectual and moral qualities. The journalists arc in a sense creathe artists and the 
public rightly or ssTonglv, c.\pect from tlicm a general omniscience and a capacity to c.\press opinion 
on any topic tliat may arise under the sun. Apart from the nature of their work the conditions under 
which that work is to be performed arc peculiar to this profession. Journalists have to svork at vciy 
highpressure and as most of the papers come out in the morning, the journalists are required to work 
late in the night and round tlie clock. The edition must go to press by a particular lime and all tlie 
news that breaks before that hour has got to find its place in that editions Journalism tlius becomes 
a highly specialized job and to handle it adequately a person should be well-read, have the abilitj- to 
size up a situation and to arrive quickly at tlie correct conclusion.and have tlie capaciw to stand tlie 
stress and strain of the work involved. Hb work cannot be measured, as in otlicr industries, by the 
quantity of the output, for the quality of work b an essential element in measuring the capacity of the 
joumalbts. Moreoi er, insecurity of tenure b a peculiar feature of thb profession. This is not to say 
that no security exbts in other professions but circumstances may arbe in connection with profession 
of journalism which may lead to uneraplo)'ment in thb profession, which -would not necessarily have 
that result in other professions. Their security depends, to some extent on tlie whims and caprices 
of the proprietors. IVe have come across cases where ' a change in the ownership of the paper or a 
change in the editorial policj' of die paper has resulted in a considerable change in the editorial staff. 
In the case of other industries a change in die proprietorship does not normally entail a cliange in 
the staff. But as the essential purpose of a newspaper b not only to gbe news but to educate and 
guide public opinion, a cliange in the proprietorship or' in die editorial policy of the paper may 
result and in some cases has resulted in a whole sale change of the staff on the editorial side. These 
circumstances, whicli are peculiar to journalism must be home in mind in flaming any scheme for 
improvement of die conditions of working joumalbts.” (Para. 512). 

These were tlie considerations whicli weighed ivitli the Press Commission 
in recommending the working journalists -for special treatment as compared ivith 
the other employees of newspaper establishments in tlie matter of amelioration 
of their conditions of service. . ' 

We may also in tliis connection refer to tlie following passage from the Legis- 
lation for Press, Film and Radio in die "World Today (a series of studies published 
by UNESCO in 1951) at page .403 : — 

“ Under certain ty-stems, special advantages more e-xtensive than tiiose enjoyed by ordinary 
employees are conferred upon joumalbts. Tliese may be sanedoned by die law itself. For instance, 
certain Latin American countriKhave enacted legblation in favour of Journalists which b in some 
cases very detailed and far-reaching and offers fecial benefits, more pardcularly, in the form of 
protection against the rbk of sickness or disability, dismissal or retirement. In Brazil, professional 
joumalbts, who must be of Brazilian birth and nationality, enjoy verj-. considerable tax exemptions. 
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‘■In Frsnce. the Ia\s' of 29th March. 1935. cocierred on jotirnalisTS snbslantial ad\'ar.tagcs ^\■hic^l 
at the thne \s^sre far in ad\-arice of general social legislation. Thtis. for example, this ia\v gives all 
professicnal ioumalists the right to an anntml holiday with pay. One month's holiday is granted 
to joumaliss who have 'Deen working for a newspaper orperiodicnifor at least one vTar. and five 
weeks to journalists whose contract has been in force for to years at least. Shonid a contract of in- 
definite duration be terminated, the journalist is entitled to one or two months' notice and also to an 
indemnity for cismisal which may not be less than one month's salary per year or part of year of 
service, at the most recent rate of pay. However, ifthe period ofservice exceeds I5years,the amount 
of the indemnity is fixed, as we have seen, by an ar'oitral committee.'’ 

The working joumalists are thus a group by themselves and could be classified 
as such apart fivjni the otlter employees of netvspaper establishments and if the Legis- 
lature embarked upon ?. legislation for the purpose of ameliorating their conditions 
of service there was nothing discriminatorv- about it. They could be singled out 
thus for preferential treatment against the other employees of newspaper establish- 
ments. classification of tliis t^'pe cotild not come tvithin the ban of .Article ix. 
The only thii^ which is prohibited under tliis Article is iliat persons belonging to a 
particular group or class should not be meated difierently as amongst themselves 
and no such charge cotild be levelled against this piece of legislation. If tliis group 
of Avorking journalist teas specially treated in this manner there is no scope for the 
objecdon that that group had a special legisladon enacted for its benefit or that a 
special machinery' was created, for fixing the rates of its tv-ages different firom the 
machinery employed for other workmen tmder the Industrial Disputes Act, iQJ-y. 
The pav-ment of retrenchment compensadon and graruides, the regulation of Aeir 
hours of work and the fixation of the rates of their wages as compared tvith those 
of other workmen in the netvspaper establishments could also be enacted without 
any such disabiiitv- and the machinery for fixing their rates of wages by way of consti- 
tuting a Avage board for the piurpose could be similarly dcA-ised. There Avas no 
industrial dispute as such Avhich had arisen or AA-as apprehended to arise as betAveen 
the employers and the Avorkingjoiumalists in general, though it could huA-e possibly 
arisen as betAveen the employers in a particular neAvspaper estabiisivment and its oAvn 
Avorking journalists. AVhat Avas contemplated by the proA'isions of the impusned 
Act hoAVCA-er, Avas a general fixation of rates of Avages of working ioumalists 
Avhich Avouid ameliorate the conditions of their service and the constitution of a 
Avage board for this purpose Asms one of the established modes of achicA-inH- that 
object. If, therefore, such a machineiy Avas deA-ised for their benefit, there Avas 
nothing objectionable in it and there Avas no discrimination as betAveen the Avorking 
journalists and the otlier employees of ncAA^paper establishments in that behalf. 
The capacitA- of the industrA- to pay Avas certainly to be taken into consideration 
by the Avage board, as Ave haA'e already seen before, and tlie procedure of the Board 
also Avas assimilated to that adopted by an industrial tribunal under tite Industrial 
Disputes -Act, 1947 or Avas, in any eA'ent, to be such as Avotdd not be against the 
principle of cari cl!na-r, pari-nn or the principles of natmal justice. There Avas no 
occasion, if the Avage board chose to exercise the same poAvers and foIIoAv the same 
procedure as the Industrial Tribtmai under the Industrial Disputes Act, icu.7, 
for it to discriminate between one set of neAVspaper establishments and others. 
If it in fact assumed unto itself the poAvers of the Industrial Tribunal it Avould be 
bound to foUoAv the procedure prescribed tmder the Industrial Disputes Act, 10.17 
and if it Avere thus to folIoAA* the same, no discrimination could CA-er be made in the 
manner suggested. The decision of the Avage board Avas no doubt made binding 



tHe supreme court Journal. 


tl&2 


tVoL. xxi 


only on the employers and the working journalists were at liberty to agitate the 
question of increase in their wages by raising an industrial dispute in regard thereto. 
Once the rates of wages were fixed by the wage board, it would normally follow 
that they would govern the relationship between the employers and the working 
journalists, but if liberty was reserved to the working journalists for further increase 
in their wages under the provisions of the Industrial Disputes Act there was nothing 
untoward in that provision and that did not by itself militate against the position 
that what was done for the benefit of the working journalists was a measure for the 
amelioration of their conditions of service as a group by themselves. There could 
not be any question of discrimination between the employers 'on the one hand and 
the working journalists on the other. They were two contesting parties ranged on 
opposite sides and the fact that one of them was treated in a different manner from 
the other in the matter of the amelioration of the conditions of service of the weaker 
party would not necessarily vitiate the decision of the wage board. The weaker 
of the t^vo parties could certainly be treated as a class by itself and the conferment 
of special benefits in the matter of trying to ameliorate their conditions of service 
could certainly not be discriminatory. 

The provisions contained in section 1 7 of the Act in regard to the recovery of 
money due from the employers in the same manner as an arrear of land revenue 
also was not discriminatory. In the conflict between the employers and the em- 
ployees it very often came about that the employers did not implement the measures 
which had been enacted for the benefit of the employees and the employees were thus 
hard put to realise and cash those benefits. Even the Industrial Disputes Act, 
1947, contained a like provision in section 33-C thereof {vide the amendment in- 
corporated therein by Act XXXVI of 1956) which in its turn was a reproduction of 
the old section 25-I which had been inserted therein by Act XLIII of 1953. It may 
be remembered that if the provisions of the Industrial Disputes Act, 1947, which 
was a general Act, had been made applicable to the Working Journalists there 
would have been no quarrel with the same. Much less there could be any quarrel 
with the introduction of section 1 7 into the impugned Act when the aim and object 
of such provision was to provide the working journalists who were a group by them- 
selves from amongst employees employed in the newspaper establishments with a 
remedy for the recovery of the monies due to them in die same manner as the work- 
men under the Industrial Disputes Act, 1947. We do not see anything discrimi- 
natory in making such a provision for the recovery of monies due by the employers 
to these working journalists. , , 

Similar is the position in regard' to the alleged discrimination between Press 
Industry employers on the oneTiand and the other industrial employers on the other. 
The latter would certainly, be governed by the ordinary law regulating industrial 
relations under the Industrial Disputes Act, 1947. Employers qua the working 
journalists again would be a class by themselves and if a law was enacted to operate 
as between them in the manner contemplated by the Act that could not be treated 
as discriminatory.. If measures have got to be devised for the amelioration of the 
conditions of working journalists who are employed in the newspaper establishments, 
the only way, in which it could be done was by directing this piece of legislation 
against the Press Industry employers in general. Even considering the Act as a 
measure of social welfare legislation the 'State could only make a beginning some- 
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where without embarking on similar legislations in relation to all other industries 
and if that was done in this case no charge could be levelled against the State that 
it was discriminating against one industry as compared with the others. The classi- 
fication could well be founded on geographical basis or be according to objects or 
occupations or the like. The only question for consideration would be whether 
there was a nexus between the basis of classification and the object of the Act sought 
to be challenged. In our opinion, both tlie conditions of permissible classification 
were fulfilled in the present case. The classification was based on an intelligible 
differentia y/hich distinguished- the working journalists from other employees of 
newspaper establishments and that differentia, had a rational relation to tlie object 
sought to be achieved, viz., the amelioration of the conditions of service of working 
j ournalists.: 

This attack on the constitutionality of tire Act also therefore fails. 

Re Article 32 : 

In regard to the infringement of Article 32, the only ground of attack has been 
that the impugned Act did not provide for the giving of the reasons for its decision 
by the wages board and thus rendered the petitioners’ right to approach the Supreme 
Court for enforcement of their fundamental right nugatory. It is contended that 
the right to apply to the Supreme Court for a writ of certiorari required an order 
infringing a fundamental right, that such a right was itself a fundamental right and 
any legislation which attempted to restrict or defeat this right was an infraction of 
Article 32 and was as such void. It is further contended that a writ of certiorari 
could effectively be directed only against a speaking order, i.e., an order disclosing 
reasons, and if a statute enabled the passing of an order that need give no reasons 
such statute attempted to sterilize the powers of this Court from investigating the 
validity of the order and was therefore violative of Article 32. 

Learned counsel for the petitioners has relied upon a decision of the English 
Court in Rex v. Korthumberland Com. Appeal Tribunal, Ex parte Shaw^, where Lord 
Goddard, C.J., observed at page 718 : — 

“Similarly anything that is stated in the order which an inferior Court has made and which has 
been brought up into this Court can be examined by tlie Court, if it be a speaking order, that is to say 
an order which sets out the grounds of the decision. If the order is merely a statement of conviction 
that there shall be a fine of 4or. or an order of removal or quashing a poor rate, there is an end of it : 
This Court cannot examine further. If the inferior Court tells this Court why it has been done what 
it has and makes it part of its order this Court can examine it.” 

This decision was affirmed by the Court of Appeal (and the decision of the 
" Court of Appeal is reported in Rex v. Northumberland Com. Appeal Tribunal, Ex parte 
Skaw^ and while doing so Denning, L.J. (as he then was) discussed at page 352, 
what was it that constituted the record : — 

“ What then is the record ? Following these cases I think the record must 

-contain at least the document which initiates the proceedings, the pleadings if any and tlie adjudica» 
tion but not the evidence nor the reasons unless the tribunal chooses to incorporate them. If the tri- 
. bunal does state its reasons and these reasons are wong in law certiorari lies to quash the decision.” 

This decision only affirmed that certiorari could lie only if an order made by 
the - inferior tribunal was a speaking order. It did not lay down any duty on 
.the inferior tribunal to set outi.the reasons for its- order but only pointed out that 
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if no reasons were given it would be impossible for the High Court to interfere by 
exercising its prerogative jurisdiction in the matter of certiorari. 

A more relevant decision on this point is that of this Court in A. K. Gopalan v. 
The State of Madras and another'^. In that case the provision of law which was 
impugned amongst others was one which prevented the detenue on pain of prosecu- 
tion from disclosing to the Court the grounds of his detention communicated to 
him by the detaining authoi'ity. Tliis provision tvas struck down as tdlra vires and 
void. The reason given by Mahajan, J. (as he then was) is stated at page 243 : 

“This Court would be disabled from exercising its functions under Article 3a and adjudicating 
on the point that the grounds given satisfy the requirements of the sub-clause if it is not open to it to 
sec the grounds that have been furnished. It is a guaranteed right of the person detained to have the 
very grounds which arc the basis of the order of detention. This Court would be entitled to examine 
the matter and to see whether the grounds furnished arc the grounds on the basis of which he has been 
detained or they contain some other vague or irrelevant material, “rhe whole purpose of furnishing 
a detained person with the grounds is to enable him to make a representation refuting these grounds 
and of proving his innocence. In order that tliis Court may be able to safeguard tliis fundamental 
right and to grant him relief it is absolutely essential tliat the detenue is not prohibited under penalty 
of punishment to disclose the grounds to the Court and no injunction by latvcan be issued to this 
Court disabling it from having a look at the grounds. Section 14 creates a substantive offence if the 
groimds are disclosed and it also lays a duty on the Court not to permit tlie disclosure of such grounds. 
It virtually amounts to a suspension of a guaranteed right provided by the Constitution inasmuch 
as it indirectly by a stringent provision makes administration of the law by this Court impossible and 
at the same time it deprives a detained person from obtaining justice fi om this Court. In my opinion, 
therefore, thb section when it prohibits tlie disclosure of the grounds contravenes or abridges the right 
given by Part III to a citizen and is ultra vires the powers of Parliament to tliat extent.” 

It is no doubt true that if there was any provision to be found in the impugned 
Act which prevented the wages board from giving reasons for its decision, it might 
be construed to mean that the order which was thus made by the wages board could 
not be a speaking order and no writ of certiorari could ever be available to tlie peti- 
tioners in that behalf. It is also true that in that event this Court would be powerless 
to redress the grievances of the petitioners by issuing a writ in tlie nature of certiorari 
and the fundamental right which a citizen has of approaching this Court under 
Article 32 of the Constitution would be rendered nugatory. 

The position, however, as it obtains in the present case is that there is no such 
provision to be found in the impugned Act. The impugned Act does not say that 
the wages board shall not give any reason for its decision. It is left to the discretion 
of the wages board whether it should give the reasons for its decision or not. In 
the absence of any such prohibition it is impossible for us to hold that the fundamental 
right conferred upon the petitioners under Article 32 was in any manner what- 
ever sought to be infringed. It may be noted that this point was not at all urged in 
the petitions which the petitioners had filed in this Court but was taken up only 
in the course of the arguments by the learned counsel for the petitioners. It appears 
to have been a clear after-thought ; but we have dealt with the same as it was some- 
what strenuously urged before us in the course of the arguments. We are of the 
opinion that the Act cannot be challenged as violative of the fundamental right 
enshrined in Article 32 of the Constitution. 

In regard to the constitutionality of the Act therefore we have come to the 
conclusion that none of the provisi ns thereof is violative of the fimdamental rights 
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enshrined in Articles ig (1) (a), 19 (1) {g), 14 and/or 32 save the provision contained 
in section 5(1) (a) (iii) of the Act which is violative of the fundamental right 
guaranteed under Article 19 (i) (5) of the Constitution and is therefore unconsti- 
tutional and should be struck down. 

Apart from challenging the vires of the Act dealt with above, the petitioners 
contend that the decision of the wage board itself is illegal and void because : 

(1) Re-constitution of the Board was ultra vires and unauthorised by the Act 
as it stood at the time, the Rules having been published only on July 30, 1956. 

(2) The decision by a majority was unwarranted by the Act and since there 
was no provision in the Act, the Rules providing for the same went beyond the Act 
and were therefore idtra vires. 

(3) The procedure followed by the Board offended the principles of natural 
justice and was therefore invalid ; 

(4) The decision was invalid, because 

(a) no reasons were given, 

(b) nor did it disclose what considerations prevailed with the Board in arriving 
at its decision ; 

(5) Classification on the basis of gross revenue was illegal and imautliorised 
by the Act. 

(6) Grouping into chains or multiple units W'as unauthorised by the Act. 

(7) The Board was not authorised by the Act to fix the salaries of journalists 
except in relation to a particular industrial establishment and not on an All- 
India basis of all newspapers taken together ; 

(8) The decision was bad as it did not disclose that the capacity to pay of 
any particular establishment was ever taken into consideration ; 

(9) The Board had no authority to render a decision which was retrospective 
in operation ; 

(10) The Board had no authority to fix scales of pay for a period of 3 years 
(subject to review by the Government by appointing another Wage Board at the 
end of tliese 3 years) and 

(11) The Board was handicapped for want of Cost of Living Index. 

The position in law is that the decision would be illegal on any of the following 
three groimds, viz., 

(A) Because the Act under which it was made was ultra vires ; (See Mohammad 
Tasin V. Town Area Committee, Jalalabad and another^ and Himmatlal Harilal Mehta v. 
State of Madhya Pradesh^; 

(B) Because the decision itself infiringed the fimdamental rights of the peti- 
tioners. (See Bidi Supply Co. v. Union of India and others) 

(C) Because the decision was ultra vires the Act. (See Pandit Ram Ifarain v. 
State of Uttar Pradesh and others.^ 

I- (1952) S.G.J. 162 : (1952) S.G.R. 572, (1954) S.G.R. 1122, 1127. 

578. . • 3- (1956) S.G.J. 492 : (1956) S.G.R. 267. 
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The decision of the ^Vagc Board before us cannot be challenged on the grounds 
that the impugned Act under which the decision is made is ultra vires or that the 
decision itself infringes the fundamental rights of the petitioners. In the circum- 
stances, the challenge must be confined only to the third ground, viz., that the deci- 
sion is ultra vires the Act itself. 

Re 1 : 

The first ground of attack is based on the circumstance that Shri K . P. Kesava 
Mcnon who was originally appointed a member of the Wage Bo ard resigned 
on or about June 21, 1956, which resignation was accepted by the Central Govern- 
ment by a notification dated July 14, 1956, and by the same notification the Centra 
Government appointed in his place Shri K. M. Chcrian and thus rcconstitutcc’ the 
Wage Board. There was no provision in tlie Act for the resignation of any member 
from his membership or fer the filling in of the vacancy which thus arose in the 
membership of the Board. A provision in this behalf was incorporated only in 
the Working Journalists Wage Board Rules, 1956, which were published by a noti- 
fication in the Gazette of India, Part II, section 3, on date July 31, 1956. It was, 
therefore, contended that such re-constitution of the Board by the appointment of 
Shri K. M. Cherian in place of Shri K. P. Kesava Menon was unauthorised by the 
Act as it then stood and the Board which actually published the decision in ques- 
tion was therefore not properly constituted. 

It is necessary to remember in this connection that section 8 of the Act em- 
powered the Central Government by notification in the Ofiicial Gazette to consti- 
tute a Wage Board. This power of constituting the Wage Board must be construed 
having regard to section 14 of the General Clauses Act, 1897, which says that where- 
by any Central Act or Regulation made after the commencement of the Act, any 
power is conferred then, unless a different intention appears that power may be 
exercised from time to time as occasion arises. If this is the true position there 
was nothing objectionable in the Central Government re-constituting the Board 
>on the resignation of Shri K. P. Keshava Mcnon being accepted by it. The Wage 
Board can in any event be deemed to have been constituted as on that date, viz., 
July 14, 1956, when all the 5 members within the contemplation of section 8 (2) 

- of the Act were in a position to function. Shri K. P. Keshava Menon had not 
attended the preliminary meeting of the Board which had been held on May 26, 
1956, and the real work of the Wage Board was done after the appointment of 
Sri K. M. Cherian in his place and stead and it was only on July 14, 1956, that the 
"Wage Board as a whole constituted as it was on that date really functioned as 
such. The objection urged by the petitioners in this behalf is too technical to make 
' any substantial difference in regard to the constitution of the Wage Board and its 
■ functioning. 

Re 2 : 

This ground ignores the fact that the Working Journalists Wage Board Rules, 
1956, which were published on July 31, 1956, were made by the Central Govern- 
.-ment in exercise of the power conferred upon it by section 20 of the Act. That sec- 
tion empowered the Central Government to make rules to carry out the purposes 
. of-the Act, in particular to provide for the procedure to be followed by the Board 
in fixing rates of wages. _ Rule'8 provided that every question considered at a meeting 
of- the Board was to be decided by a majority of the votes of the members present 
and-'vo'ting. Tti- the- event of equality of votes' the' Chairman was to have a casting 
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vote. . . ; This rule therefore prescribed that the decision of the Board could ' 

be reached by a majority and this was the rule which was followed by the Board ^ 
in arriving at its decision. The rule was framed by the Central Government by- 
virtue of the authority vested in it under section 20 of the Act and was a piece of* 
delegated legislation which if the rules were laid before both the Houses of Parlia- 
ment in accordance with section ao (3) of the Act acquired the force of law. After 
the publication of these rules,' they became a part of the Act itself and any decision • 
thereafter reached by the Wage Board by a majority as prescribed therein was 
therefore lawful and could not be impeached in the manner suggested.' 

Re 3: . , . 

This ground has reference to the alleged violation by the Wage Board of the 
principles of natural justice. It is urged that the procedure established under the 
Industrial Disputes Act was not in terms prescribed for the Wage Board, the Board 
having been given under section 1 1 of the Act the decretion for the purpose of fixing ' 
rates of wages to exercise the same powers and follow the same procedure as an 
Industrial Tribunal constituted under the Industrial Disputes Act, 1947 j while 
adjudicating upon an industrial dispute referred to it. On two distinct occasions, 
however, the Wage Board definitely expressed itself that it had the powers of an 
Industrial Tribunal constituted under the Industrial Disputes Act. The first 
occasion was when the Questionnaire was issued by the W age Board and in the 
Questionnaire it mentioned that it had such powers under section ii of the Act. 
The second occasion arose when a number of newspapers and journals to whom ' 
the Questionnaire was addressed failed to send their replies to the same and the 
Wage Board at its meeting held on August 17, 1956, reiterated the position and 
decided to issue a Press Note requesting the newspapers and journals to send tlreir 
replies as soon as possible, inviting their attention to the fact that the Board had 
powers of an Industrial Tribunal under the Act and if newspapers failed to 
send their replies, the Board would be compelled to take further steps in the matter. 
This is clearly indicative of the fact that the Wage Board did seek to exercise the 
powers under the terms of section 1 1 of the Act. Even though, tire exercise of such 
powers was discretionary with the Board, the Board itself assumed these powers 
and assimilated its position to that of an Industrial Tribunal constituted under the 
Industrial Disputes Act, 1947. If, then, it assumed those powers, it only followed 
that it was also bound to follow the procedure which an Industrial Tribunal so 
constituted was bound to follow. 

It is further urged that in the whole of the Questionnaire which was addressed 
by the Wage Board to the newspaper establishments, there was no concrete proposal 
which was submitted by the Wage Board to them for their consideration. The only 
question which was addressed in this behalf was the Question No. 4 in part “ A ” 
which asked the newspaper establishments whether the basic minimum wage, dear- 
ness allowance and metropolitan allowance suggested by the Press Commission 
were acceptable to them and if not, what variations would they suggest and why. 
The question as framed would not necessarily focus the attention of the newspaper 
establishments to any proposal except the one which was the subject-matter of that 
question, viz., the proposal of the Press Commission in that behalf and the news- 
paper establishment to whom the Questionnaire was addressed would certainly not ' 
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have before them any indication at all as to what was the wage structure which was 
going to be adopted by the Wage Board. Even though the Wage Board came to 
the conclusion, as a result of its having collected the requisite data and gathered 
sufficient materials, after receiving the answers to the Questionnaire and examining 
the witnesses, that certain wage structure was a proper one in its opinion, it was 
necessary for the Wage Board to communicate the proposals in that regard to the 
various newspaper establishments concerned and invite them to make their re- 
presentations, if any, within a specified period. It was only after such represen- 
tations were received from the interested parties that the Wage Board should have 
finalized its proposals and published its decision. If this procedure had been 
adopted the decision of the Wage Board could not have been challenged on the 
score of its being contrary to the principles of natural justice. 

It would have been no doubt more prudent for the Wage Board to hav’^e fol- 
lowed the procedure outlined above. The ground No. 8 is, in our opinion, suffi- 
ciently determinative of the question as to the ultra vires character of the Wage Board 
decision and in view of the conclusion reached by us in regard to the same, we re- 
frain from expressing any opinion on this ground of attack urged by the petitioners. 

Re 4 : 

This ground is urged because no reasons were given by the Wage Board for 
its decision. As a matter of fact, the Wage Board at its meeting dated April 22, 
1957, agreed that reasons need not be given for each of the decisions and it was only 
sufficient to record the same and accordingly it did not give any reasons for the 
decision which it published. In the absence of any such reasons, however, it was 
difficult to divine what considerations, if any, prevailed with the Wage Board in 
arriving at its decision on the various points involved therein. It was no doubt 
not incumbent on the Wage Board to give any reasons for its decision. The Act 
made no provision in this behalf and the Board was perfectly witliin its rights if it 
chose not to give any reasons for its decision. Prudence should, however, have 
dictated that it gave reasons for the decision which it ultimately reached because 
if it had done so, we would have been spared die necessity of trjdng to probe into 
its mind and find out whether any particular circumstance received due consi- 
deration at its hands in arriving at its decision. The fact that no reasons are thus 
given, however, would not vitiate the decision in any manner and we may at once 
say that even though no reasons are given in the form of a regular judgment, we 
have sufficient indication of the Chairman’s mind in the note which he made on 
April 30, 1956, which is a contemporaneous record e.xplaining the reasons for the 
decision of the majority. This note of the Chairman is very revealing and throws 
considerable light on the question whether particular circumstances were at all 
taken into eonsideration by the Wage Board before it arrived at its decision. 

Re 5 '■ 

This ground concerns the classification of newspaper establishments on the 
basis of gross revenue. Such classification was challenged as illegal and unautho- 
rised by the Act. The Act certainly says nothing about classification and could 
not be expected to do so. What the Act authorized it to do was to fix the rates of 
wages for working journalists having regard to the principles laid dovm in section 
9 (i) of the Act. In fixing tlie wage structure the Wage Board constituted under 
the Act was perfectly at liberty if it thought necessary to classify the newspaper 
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establishments in any manner it thought proper provided of course that such classi- 
fication was not irrational. If the newspaper establishments all over the country 
had got to be considered in regard to fixing of rates of wages of working journalists 
employed tlrerein it was inevitable that some sort of classification should be made 
having regard to the size and capacity of newspaper establishments. Various 
criteria could be adopted for the purpose of such classification, viz-, circulation of 
the newspaper, advertisement revenue, gross revenue, capital invested in the busi- 
ness, etc., etc. Even though the proportion of advertisement revenue to the gross 
revenue of newspaper establishments may be a relevant consideration for the purpose 
of classification, we arc not, prepared to say that the Wage Board was not justified 
in adopting this mode of classification on the basis of gross revenue. It was per- 
fectly within its competence to do so and if it adopted that as the pi'opei basis for 
classification it cannot be said that the basis which it adopted was redically wrong 
or was such as to vitiate its decision. If the need for classification is accepted, as 
it should be, having regard to the various sizes and capacities of ne^vspaper establish- 
ments all over the country it was certainly necessary to adopt a workable test for 
such classification and if the Wage Board had adopted classification on the basis 
of the gross revenue, we do not see any reason why that decision of it was in any 
manner whatever unwarranted. 

It may be remembered in this connection that the Newspaper Industry 
Inquiry Committee in U. P. had suggested in its report dated March 31, 1949, 
classification of newspapers in the manner following ; — 

“ A ” Class — Papers with 

(1) a circulation of 10,000 copies or above or 

(2) an invested capital of rupees 3 lakhs or more or 

(3) an annual income of rupees 3 lakhs or more ; 

" B ” Class — Papers with 

(1) a circulation below 10,000 but above 5,000 copies or 

(2) an invested capital between rupees one lakh and 3 lakhs or 

(3I an annual income between rupees one lakh and 3 lakhs ; 

“C” Class — Papers with 

(1) a circulation below 5,000 copies or (2) an invested capital below rupees one lakh or (3) 
an annual income below rupees one lakh. 

The classification on the basis of gross revenue was attacked by the petitioners 
on the ground that in the gross revenue which is earned by the newspaper establish- 
ments, advertisement revenue ordinarily forms a large bulk of such revenue and the 
revenue earned by circulation of newspapers forms more often than not a small 
part of the same, though in regard to language newspapers the position may be 
somewhat different. Unless, therefore, the proportion of advertisement revenue 
in the gross revenue of newspaper establishments were taken into consideration 
it would not be possible to form a correct estimate of the financial status of that news- 
paper establishment with a view to its classification. The petitioners on the othei^ 
hand suggested that the profit and loss of tlie newspaper establishments should be 
adopted as the proper test and if that were adopted a different picture altogether 
would be drawn. The balance-sheets and the profit and loss accounts of the several 
newspaper establishments would require to be considered and it was contended 
that even if the gross revenue of a particular newspaper establishment were so large 
as to justify its inclusion on the basis of gross revenue in Class “ A ” or Glass “ B ” 
it might be working at a loss and its classification as such would not be justified. 
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We have already referred in the earlier part of this judgment to the unsatis- 
factory nature of the profit and loss test. Even though the profit and loss Recounts 
and the balance-sheets of the several limited companies may have been audited 
by their auditors and may also have been accepted by the Income-tax authorities, 
they would not afford a satisfactory basis for classification of these newspaper estab- 
lishments for the reasons already set out abov'e. 

As a matter of fact, even before us attempts were made by the respondent, 
the Indian Federation of Working Journalists to demonstrate that the profit and 
loss accounts and the balance-sheets of several petitioners were manipulated and 
unreliable. We are not called upon to decide whether the profit and loss test is 
one which should be accepted ; it is sufficient for our purpose to say that if such 
a test was not accepted by the Wage Board, the Wage Board was certainly far from 
wrong in doing so. 

6 : 

This ground relates to grouping into chains or multiple units and the ground 
of attack is that such grouping is unauthorised by the Act. 

The short answer to this contention is that if such grouping into chains or mul- 
tiple units was justified having regard to the conditions of the newspaper industry 
in the country, there was nothing in the Act which militated against such grouping. 
The Wage Board was authorised to fix the wage structure for working jomnajists 
who were employed in various newspaper establishments all over the country. If 
the chains or multiple units existed in the country the newspaper establishments 
which formed such chains or multiple units were well within the purview of the 
inquiry before the Wage Board and if the Wage Board thus chose to group them 
togetlier in that manner such grouping by itself could not be open to attack. The 
Act could not have expressly authorized the Wage Board to adopt such ' grouping. 
It was up to the Wage Board to consider whether such grouping was justified under 
the circumstances or not and unless we find something in the Act which prohibits 
the Wage Board from doing so, we would not deem any such grouping as unautho- 
rised. The real difficulty, however, in the matter of grouping into chains or 
multiple units arises in connection with the capacity of the industry to pay, a topic 
which we shall discuss hereafter while discussing the ground in connection there- 
with. 

7 : 

This ground is based on the definition of “newspaper establishment” found in 
section 2 (d) of the Act, “Newspaper establishment” is there defined as “an establish- 
ment under the control of any person or body of persons, whether incorporated or not, 
for the production or publication of one or more newspapers or for conducting any 
news agency or syndicate.” So, the contention put forward is that “ an establish- 
ment can only mean “an establishment” and not a group of them, even though such 
an individual establishment may produce or publish one or more newspapers. The 
definition may comprise within its scope chains or multiple units, but even so, the 
establishment should be one individual establishment producing or publishing 
a chain of newspapers or multiple units of newspapers. If such chains or multiple 
units were, though belonging to some person or body of persons whether incorporated 
or not, produced or published by separate newspaper tatablishments, common 
control tyould not render the constitution of several newspaper establishments ais 
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one establishment for the purpose of this definition, they would nonetheless- be- 
separate newspaper establishments though under, common control. 

Reliance was placed in support of this contention on a decision of the Calcutta 
High Court in Pmvat Kumar v. JV. T. C. Parker'^, where the expression which came 
up for construction before the Court was “ employed in an industrial establish- 
ment ” and it was observed that — 

“‘Employed in an industrial, establishment ’ must mean cihployed in some particular place 
that place being the place used for manufacture or an activity amounting to industry, as that 
term is used in the Act.” 

A similar interpretation was put on the expression “ industrial establishment ” 
by the Madras High Court in S. R. V. Service, Ltd. v. State of Madras^, where it was 
observed at page 12 : — 

“They referred only to a dispute beUvecn the workers and the management of one industrial 
establishment, the Kiunbakonam branch of the S.R.V.S. Ltd- I find it a little difiicult to accept the 
contention of the learned counsel for the Madras Union, .that the Kumbakonam branch of the 
S.R.V.S. Ltd., is not an industrial establishment as that expression has been used in the several 

sections of the Act . . 1 I need refer only to section 3 of the Act 

to negative the contention of the learned counsel for the Madras Union, that the S.R.V.S. Ltd.> 
witli all its branches should be taken as one industrial establishment.” 

These decisions lend support to the contention that a newspaper establish- 
ment like an industrial establishment should be located in one place, even though 
it may be carrying on its activities of production or publication of more newspapers, 
than one. If these activities are carried on in different places, e. g., in different 
towns or cities .of different States, the newspaper establishments producing or publi- 
shing such newspapers cannot be treated as one individual establishment but should 
be treated as separate newspaper establishments for the purpose of working out 
the relations between themselves and their employees. There would be no justi- 
fication for including these different newspaper establishments into one chain or 
multiple unit and treating them, as if they were one newspaper establishment. Here 
again, the petitioners are faced with this difficulty that there is nothing in the Act 
to prohibit such a grouping. If a classification on the basis of gross revenue could 
be legitimately adopted by the Wage Board then the grouping into chains or mul- 
tiple units could also be made by it. There is nothing in the Act to prohibit the 
treating of several newspaper establishments producing or publishing one or more 
newspapers though in different parts of the country as one newspaper establishment 
for the purpose of fixing the rates of wages. It would not be illegitimate to expect 
the same standard of employment and conditions of service in several newspaper 
establishments under the control of any person or body of persons, whether in- 
corporated or not ; for an employer to think of employing one set of persons on 
higher scales of wages and another set of workers on lower scale of wages would by 
itself be iniquitous, though it would be quite legitimate to expect the difference in 
scales having regard to the quality of the tvork required to be done, the conditions 
of labour in different regions of the country, the standard of living in those regions 
and other cognate factors. 

All these considerations would necessarily have to be borne in mind by the 
W age Board in arriving at its decision in regard to the wage structure though the 
relative importance to be attached to one circumstance or the other may vary in 
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accordance with the conditions in different areas or regions where the netvspaper 
establishments are located. 

Re 8 : 

W e now come to the most important ground, viz. , that the decision of the Wage 
Board has not taken into consideration the capacity to pay of any particular news- 
paper establishment. As we have already seen, tlic fixing of rates of wages by the 
Wage Board did not prescribe whether the wages which were to be fixed were mini- 
mum wages, fair wages, or living wages and it was left to the discretion of the Wage 
Board to determine the same. The principles for its guidance were, however, laid 
down and they prescribed the circumstances which were to be taken into consi- 
deration before such determination was made by the Wage Board. One of the 
essential considerations was the capacity of the industry to pay and that was com- 
prised within the category “ the circumstances relating to newspaper industry in 
different regions of the country It remains to consider, however, whether the 
Wage Board really understood this category in that sense and in fact applied its 
mind to it. At its preliminary meeting held on May 26, 1956, the Board set up 
a Sub-Committee to draft a Questionnaire to be issued to the various journals and 
organisations concerned, with a view to eliciting factual data and other relevant 
information required for the fixation of wages. The Sub-committee was requested 
to bear in mind the need inter alia for proper classification of the country into 
different areas on the basis of certain criteria like population, cost of living, etc. This 
was the only reference to this requirement of section 9 (i) and there was no re- 
ference hei’ein to the capacity of the industry to pay which we have held was com- 
prised therein. The only question in the Questionnaire as finally framed which 
had any reference to this criterion was Question No. 7 in part “ A ” under the 
heading “ Special Circumstances ” and that question was : 

" Are there in your regions any special conditions in respect of tiie newspaper industry which 
affect the fixing of rates of wages of working journalists? If so, specify the conditions and indi- 
cate how they affect the question of wages ” 

But here also it is difficult to find that the capacity of the industry to pay tv^as 
really sought to be included in these special conditions. The Wage Board no 
doubt asked for detailed accounts of newspaper establishments and also required 
information which would help it in the proper evaluation of the nature and 
quality of work of various categories of working journalists, but the capacity of 
the industry to pay which was one of the essential considerations was nowhere 
prominently brought in issue and no information on that point was sought 
from the . various newspaper establishments to whom the Questionnaire -was 
going to be addressed. The answers to question No. 7 as summarized by the 
Wage Board no doubt referred in some cases to the capacity of the industry to 
pay but that was brought in by the newspaper establishments themselves who 
answered the question in an incidental manner and could not be said to be pro- 
minent in the minds of the parties concerned. 

It is pertinent to obser/e that even before the Press Commission the figures 
had disclosed that out of 127 newspapers 68 had been running into loss and 59 
with profits and therewasan overall profit of about i per cent, on a capital investment 
of seven crores. The profit and loss accounts and the balance-sheets of the various 
companies owning or controlling newspaper establishments were also submitted 
before the Wage Board but they had so far as they went a very sorry tale to tell. 
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The profit and loss statements for the year 1954-1955 revealed that while 43 of them 
showed profits 40 had incurred losses^ Though no scientific conclusion could he 
drawn from this statement it showed beyond doubt that the condition of the news- 
paper industry as a whole could not be considered satisfactory. Under these cir- 
cumstances, it tvas all the more incumbent upon the Wage Board even though it 
discounted these profit and loss statements as not necessarily reflecting the true 
financial position of these newspaper establishments, to consider the question 
of the capacity of the industry to pay with greater vigilance. 

There was again another difficulty which faced the Wage Board in that behalf 
and it was that out of 5,705 newspapers to whom the Questionnaire was addressed 
only 312 or at best 325 had responded and the Wage Board was in the dark as to 
what was the position in regard to other newspaper establishments. As a matter 
of fact, the Chairman in his note, dated April 30, 1957, himself pointed out that 
the Vf age Board had no data before it of all tlie newspapers and where it had, that 
was in many cases not satisfactory. This aspect ■v\'as again emphasised by him in 
his note "when he reiterated that the data available to the Wage Board had not been 
as complete as it would have wished them to be and therefore recommended in 
the end the establishment of a standing administrative machinery which would 
collect fi-om all newspaper establishments in the country' on a systematic basis de- 
tailed information and data such as those on employment, wage rates and earnings, 
financial condition of papers, figures of circulation, etc., which may be required 
for the assessment of the effects of the decision of the Wage Board at the time of the 
review. The Wage Board, in fact, groped in the dark in the absence of sufficient 
data and information which would enable it to come to a proper conclusion in regard 
to the wage structure which it was to determine. In the absence of such data 
and materials the Board "was not in a position to work out what would be the impact 
of its proposals on the capacity of the industry to pay as a whole or even region-wise 
and tire Chairman in his note stated that it was difficult for the Board at that stage 
to work out with any degree of precision, the economic and other effects of its de- 
cision on the newspaper industry as a whole. Even with regard to the impact 
of these proposals on individual newspaper establishments the Chairman stated 
that the future of the Indian language newspapers was bright, having regard to 
increasing literacy and the growth of political consciousness of the reading public, 
and by rational management there was great scope for increasing the income of 
newspapers and even though there was no possibility of any adjustment which 
might satisfy all persons interested, it was hoped that no newspaper would be forced 
to close down as a result of its decision ; but that if there was a good paper and it 
deserved to exist, the Government and the public would help it to continue. This 
was again a note of optimism which does not appear to have been justified by any 
evidence on the record. 

Even though, the Wage Board classified the newspaper establishments into 
5 classes from “ A ” to “ E ’’ on the basis of their gross revenue the proportion of 
tlie advertisement revenue to the gross revenue does not appear to have been taken 
into consideration nor was the essential difference which subsisted between the cir- 
culation and the paying capacity of the language newspapers as compared with 
newspapers in the English language taken into account. If this had been done the 
basis of gross revenue which the wage board adopted- would have been modified 
in several respects, 
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The grouping of the netvspapcrs into chains or multiple units implied that the 
weaker units in those groups were to be treated as on a par with the stronger units 
and it was stated that the loss in the weaker units would be more than compensated 
by the profits in the more prosperous units. The impact of these proposals on 
groups of newspapers was only defended on principles without taking into consi- 
deration the result which they would have on the working of the weaker units. Here 
also the Chairman expressed the opinion that the Board was conscious that as a 
result of its decision, some of the journalists in the weaker units of the same group 
or chain may get much more than those working in its highest income units. He, 
however, stated that if the principle was good and scientific, the inevitable result 
of its application should be judged from the standpoint of Indian journalism as 
a whole and not the burden it casts on a particular establishment. It is clear, there- 
fore, that this principle which found favour with the Wage Board was sought to 
be worked out without taking into consideration the burden which it would impose 
upon the weaker units of a particular newspaper establishment. 

Tlte representatives of the employers objected to the fixation of scales of wages 
on the plea that fixation of rates of wages did not include the fixation of scales of 
wages. This contention was negatived by the representatives of the employees 
as also by the Chairman and the Wage Board by its majority decision accepted the 
position that it could, while fixing the rates of wages also fix the scales of wages. 
Tlie Press Commission itself had merely suggested a basic minimum wage for the 
consideration of the parties concerned but had suggested that so far as the scales of 
wages were concerned they tvere to be settled by collective bargaining or by adju- 
dication. Even though theWagcBoard took upon itself the burden of fixing scales 
of wages as really comprised within the terms of their reference, it was incumbent 
upon it to consider what the impact of the scales of wages fixed by it would be on 
the capacity of the industry to pay. There is nothing on the record to suggest that 
both as regards the rates of wages and the scales of wages which it determined the 
wage board ever took into account as to what the impact of its decision would been 
the capacity of the industry to pay either as a whole or region-wise. 

There is, however, a further difficulty in upholding the decision of the Wage 
Board in this behalf and it is tliis that even as regards the fixation of the rates of 
wages of working journalists the Wage Board does not seem to have taken into ac- 
count the other provisions of the Act which conferred upon the Working Journalist 
the benefits of retrenchment compensation, payment of gratuity, hours of work 
and leave. These provisions were bound to have their impact on the paying ca- 
pacity of the newspaper establishments and if these had been borne in mind by the 
Wage Board it is highly likely that the rates including the scales of wages as finally 
determined might have been on a lesser scale than what one finds in its decision. 

This difficulty becomes all the more formidable when one considers that the 
working journalists only constituted at best one-fifth of the total staff employed 
in the various establishments. The rest of the 8o per cent, comprised persons who 
may otherwise be described as factory workers who would be able to ameliorate 
their conditions of service by having resort to the machinery under the Industrial 
Disputes Act. If the conditions of service of the working journalists were to be 
improved by the Wage Board the other employees of newspaper establishments were 
bound to be restive and they would certainly, at the very earliest opportunity raise 
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industrial disputes witlr a \de\\' to tlie betterment of their conditions of sendee. Even 
though the Industrial Courts established under the Industrial Disputes Act, 1947, 
might not give them relief commensurate 'udtli tlie relief which the 'Wage Board 
gave to tlie working journalists, there was bound to be an improvement in their 
conditions of service ivhicli tlie Industrial Gom't ivould certainly determine haidng 
regard to the benefits tvhich the working journalists enjoyed and this would indeed 
impose an additional financial burden on the newspaper establishments which would 
substantially, affect their capaciw to pay. This consideration also was necessarily 
to be borne in mind by the "Wage Board in arriving at its final decision and one does 
not find anytliing on the record which shows that it was actually taken into con- 
sideration by tlie ^Vage Board. 

The retrospective operation of the decision of the Wage Board was also cal- 
culated to impose a financial burden on the newspaper establisliments. Even 
though this may be a minor consideration as compared with the otlier considerations 
above referred to, it was nonetlieless a circumstance which the Wage Board ought 
to have considered in arrndng at its decision in regard to the fixing of rates of wages. 

Tlie financial burden tvhich ivas imposed by the decision of the '\S^age Board ivas 
very vividly depicted in the statements furnished to us on behalf of tlie petitioners 
in the course of the hearing before us. These statements showed that tlie wage 
bill of these newspaper establishments was going to be considerably increased, tliat 
the retrospective operation of the decision was going to knock off a considerable 
sum from their reserves and that the burden imposed upon the newspaper establish- 
ments by the joint impact of the provisions of the Act in regard to retrenchment 
compensation, pa5Tnent of gratuity, hours of tvork and leave as well as the 
decision of tlie Wage Board in regard to the fixing of rates of ivages and the 
scales of wages ivould be such as would cripple the resources of the newspaper estab- 
lishments, if not necessarily lead to their complete extinction. The statements also 
showed what extra burden was imposed upon tlie newspaper establishments, if they 
wanted to discharge the working journalists from their employ ivhich burden ivas 
all the greater, if perchance, the newspaper establishments, even though reluctantly 
came to a decision that it ivas worth their while to close doivn their business ratlier 
than continue the same i\ntli all these financial burdens imposed upon them. 

These figures have been given by us in the earlier part of our judgment and 
we need not repeat the same. The conclusion, hoivever, is inescapable that the de- 
cision of the Wage Board imposed a very heavy financial burden on the newspaper 
establishments, which burden was augmented by the classification on the basis of 
gross-revenue, fixation of scales of wages, provisions as regards the hours of work 
and leave, grouping of newspapers into chains or multiple units and retrospective 
operation given to the decision of tlie Wage Board as therein mentioned. 

If these proposals had been circulated, before being finalized, by the Wage 
Board to the various newspaper establishments so that these newspaper establish- 
ments could, if they so desired, submit their opinions thereupon and their repre- 
presentations, if any, in regard to the same to the Wage Board for its consideration 
. and if the Wage Board had after receiving such opinions and representations from 
the newspaper establishments concerned finalised its decision, this attack on the 
ground of the Wage Board not hairing taken into consideration the capacity of 
the industry' to pay as a whole or region-wise would havelost much of its force. "The 
Wage Board, however, did nothing of the type. 'Proposals were exchange'd bet- 
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wccn the representatives of the employers and the representatives of the employees. 
The discussion that tlie Chairman had with caeh set of representatives did not bear 
any fruit and the Chairman himself by way of mediation, as it were, submitted to 
them his own proposals presumably having regard to the different points of view 
which had been expressed by both these parties. The decision in regard to the 
scales of wages, was, as we have seen before, a majority decision which was not en- 
dorsed by the representatives of the employers. The proposals of the Chairman 
also wei-e not acceptable to the representatives of the employers but the represen- 
tatives of tlic employees accepted them and tliey thus became the majority decision 
of the Wage Board. The ultimate decision of the Chairman on those points does 
not appear to have been the result of any consideration of the capacity of the in- 
dustry' to pay as a whole or region-wise but reflects a compromise whieh he brought 
about between tire diverse views but which also was generally accepted only by 
the representatives of the employees and not the representatives of the employers. 
Nowhere can we find in the instant case any genuine consideration of the capacity 
of the industry to pay cither as a whole or region-wise. We arc supported in 
this conclusion by the observations of the Chairman himself in the note which 
he made simultaneously with the publication of the decision on April 30, 1957, that 
it was difficult for the Wage Board at that stage to work out with any degree of 
precision, tire economic and otlrer effects of the decision on the newspaper industry 
as a whole. 

An attempt was made on behalf of the respondents in the course of the hearing 
before us to show that by the conversion of the currency into nayc pyse and the 
newspapers charging to the public higher price by reason of such conversion, the 
income of several newspapers had appreciably increased. These figures were, 
however, controverted on behalf of the petitioners and it was pointed out that what- 
ever increase in the revenue was brought about by reason of this conversion of price 
into naye pyse was more than offset by the fall in circulation, ever-rising price of 
newsprint and the higher commission, etc., which was payable by the newspaper 
establishments to their commission agents. The figures as worked out need not 
be described here in detail ; but we are satisfied that the conversion of the price 
into naye pyse had certainly not the effect which was urged and did not add to the 
paying capacity of the newspaper establishments. 

. The very fact that the Wage Board thought it necessary to express a pious hope 
that if there is a good paper and it deserves to exist, the Government and the public 
will help it to continue, and also desired the interests which it felt had been hit hard 
by its decision not to pass judgment in haste, but to watch the effects of its decision 
in actual working with patience for a period of 3 to 5 years, shows that the Wage 
Board was not sure of its own ground and was publishing its decision merely by way 
of an experiment. The Chairman urged upon the Government of India the desira- 
ability of creating immediately a standing administrative machinery which could 
also combine in itself the functions of implementing and administering its decision 
and that of preparing the ground for the review and revision envisaged after 3 to 5 
years. This was again a pious hope indulged in by the Wage Board. It was not 
incumbent on the Government to fulfil that expectation and there was no knowing 
whether the Government would ever review or revise the decision of the Wage Board 
at the expiration of such period. 
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We have eai'efully examined, all the proceedings of the Wage Board and the 
different tables and statements prepared by them. Neither in the proceedings nor 
in any of the tables do we see satisfactory evidence to show that the capacity of.the 
industry to pay was examined by the Board in fixing the wage structure. As We 
have already observed, it was no doubt open to the Board not to attach undue im- 
portance to the statements of profit and loss accounts submitted by various news- 
paper establishments, but since tliese statements prima facie show that the trade was 
not making profit it was all the more necessary for the Board to satisfy itself that the 
different classes of the newspaper establishments would be able to bear the burden 
imposed by the wage structure which- the Board had decided to fix. Industrial 
adjudication is familar with the metliod which is usually adopted to determine the 
capacity of the employer to pay the burden sought to be imposed on him. If the 
industry is divided into diSerent classes it may not be necessary to consider the 
capacity of each individual unit to pay but it would certainly be necessary to 
consider the capacity of the respective classes to bear the burden imposed on them. 
A cross-section of these respective classes may have to be taken for careful examina- 
tion and all relevant factors may have to be borne in mind in deciding what burden 
tlie class considered as a whole can bear. If possible, an attempt can also be made, 
and is often made, to project the burden of the wage structure into two or three 
succeeding years and determine how it affects the financial position of the employer. 
The whole of the record before the Board including the Chairman’s note gives no 
indication at all that an attempt was made by the Board to consider the capacity 
of the industry to pay in this manner. Indeed, the proceedings show that the de- 
mands made by the representatives of the employees and the concessions made by 
the employer’s representatives were taken as rival contentions and the Chairman 
did his best to arrive at his final decision on the usual basis of give and take. In 
adopting this course, all the members of the Board seem to have lost sight of the 
fact that the essential pre-requisite of deciding the wage structure was to consider 
the capacity of the industry to pay and this, in our opinion introduces a fatal in- 
firmity in the decision of the Board. If we had been satisfied that the Board had 
considered this aspect of the matter, we would naturally have been reluctant to 
accept any challenge to the validity of the decision on the ground that the capacity 
to pay had not been properly considered. After all, in cases of this kind where 
special Boards are set up to frame wage structures, this Court would normally re- 
fuse to constitute itself into a Court of appeal on questions of fact ; but, in the pre- 
sent case, an essential condition for the fixation of wage structure has been com- 
pletely ignored and so there is no escape from the conclusion that the Board has 
contravened the mandatory requirements of section 9 and in consequence its decision 
is ultra vires the Act itself. 

Re q: 

This ground, zjz2.,‘that the Board had no authority to render a decision which 
was restrospective in operation is also untenable. The Wage Board certainly had 
the jurisdiction and authority to pronounce, a decision which could be retrospective 
in effect from the date of its appointment and there was no legal flaw in the Wage 
Board prescribing that its decision should be retrospective in operation in the 'man- 
ner indicated by it. The retrospectivity may have itS repercussions on the capacity 
of the industry to pay and we need not say aything more in regard to the same. We 
have already dealt with if above. 
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Ground No. lo talks of the autliority of the Wage Board to fix scales of pay for 
a period of 3 years, subj'cct to review by the Government by appointing another 
Wage Board at the end of that period. Wc are not concerned with such fi.xation 
of the period for the simple reason that the Board has not in terms doire so. The 
only authority which it liad was to fi.x the rates of wages and submit its decision 
in respect thereof to the Government. Any pious hope expressed that the decision 
should be subject to review or revision by the Government by appointment of an- 
other Wage Board after the lapse of 3 or 5 years was not a part of its decision and 
we need not pause to consider the cflcct of such fi.xation of the period, if any, be- 
cause it has in fact not been done. 

Re II : 

The last ground talks of the Wage Board being handicapped for want of cost 
of living index. This ground also cannot avail the petitioners for the simple 
-reason that tlie decision of the Wage Board itself referred in Clause 24 thereof to 
the All India Cost of living index number published by the Labour Bureau of 
the Government of India O Base 1944:100 and fi.xcd the dearness allot vance in 
relation to the same. These statistics were available to the Wage Board and it 
cannot be said tliat the Wage Board was in any manner whatever handicapped 
in that respect. 

On a consideration of alk the grounds of attack thus levelled against the vali- 
dity and the binding nature of lire decision of the Wage Board, we have, therefore, 
come to the conclusion tliat the said decision cannot be sustained and must be set 
aside. 

The petitions will, therefore, be allowed and the petitioners tvill be entitled 
to an order declaring that section 5 (i) (a) (w) of the Working Journalists (Con- 
ditions of Service) and Miscellaneous Provisions Act, 1955 (Act No. XXXXV of 
1955) is wltra wVej the Constitution of India and that the decision of the Wage 
Board, dated April 30, 1957, is illegal and void. 

As regards the costs, in view of the fact that the petitioners have failed in most 
of their contentions in regard to the constitutionality of the Act, tire fairest order 
would be that each party should bear and pay its own costs of these petitions. 
Civil Appeals Nos. 699-703 of 1957. 

These Civil Appeals are directed against the decision of the Wage Board and 
.seek to set aside the same as destroying the very existence of the newspaper establish- 
ments concerned and infringing their fundamental rights. Special Leave under 
Article 136 of the Constitution was granted by this Court in respect of each of them, 
subject to the question of maintainability of the appeals being open to be urged. 

These appeals are also covered by the Judgment just delivered by us in petition 
•No. 91 of 1957 and others and the appellants would be entitled to a declaration 
in each one of them that the decision of the Wage Board is ultra viies the Working 
Journalists (Conditions of Service) and Miscellaneous Provisions Act, 1955 (Act 
No. XXXXIII of 1955) and therefore void and inoperative. 

In view of the conclusion thus reached, we feel it unnecessary to consider 
-whether the appeals would be maintainable under 'Article 136 of the Constitution. 
'>The appellants having substantially succeeded in their respective petitions under 
-Article 32 of the Constitution, the question has now become purely academic and 
we need not spend any time over the- same. 

The result, therefore, is that there will be no Orders in these appeals save 
'^Ihat all the parties thereto shall bear and pay .their own costs thereof. 

Decision of iW-age Board set-aside. 
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REMARRIAGE AFTER DIVORCE UNDER THE HINDU MARRIAGE ACT 

By 

Prof. S. Venkataraman. 

Section 15 of the Hindu Marriage Act, 1955, provides that where a marriage has 
been dissolved by a decree of divorce and either there is no right of appeal against the 
decree, or, if there is such a right of appeal the time for appealing has expired without 
an appeal having been presented, or an appeal has been presented but has been dis- 
missed, it shall be lawful for either party to the marriage to marry again. A proviso 
to the section adds that it shall not be lawful for the respective parties to marry again 
unless at the date of such marriage at least one year has elapsed from the date of the 
decree in the Court of first instance. Section 29 (2) states that nothing contained 
in the Act shall affect any right recognised by custom or conferred by any special 
enactment to obtain dissolution of a Hindu marriage whether solemnised before or 
after the commencement of the Act. Reading the sections together it is clear that 
cases of remarriage after dissolution of a Hindu marriage by virtue of caste custom 
are not covered by section 15 since that section expressly refers to a decree of divorce, 
and are therefore unaffected by it. It is also clear that the provision in section 15 
must equally apply whether the remarriage is as between the parties to the divorce 
themselves or with third parties. Section 15 postulates two requirements for its 
applicability, namely, (i) the decree of divorce must have become final, (ii) one year 
must have elapsed from the date of the decree in the Court of first instance. Various 
questions suggest themselves in regard to the application of the section. What is 
the raison d’etre of the provision ? What do the expressions “it shall be lawful ” in the 
first part of the section, and “ it shall not be lawful ” in the context of the priviso 
signify ? Is a marriage by either party in violation of any of the two requirements 
prescribed by tlie section void or only irregular ? 

The questions are matters o£ primae impresstonis. Marriage is the very foundation 
of civil society and no part of the laws and institutions of a country can be of more 
vital importance to its citizens than those which regulate the manner and conditions 
of forming, and, if necessary, of dissolving the marriage^. Even if the doctrine 
“whom the Gods have joined together, let no man put asunder ” no longer commands 
acceptance on any large scale, it wiU be conceded that marriage being the very 
foundation of family life, the dissolution of a marriage is fraught with important con- 
sequences which should be precisely ascertained and understood. The Hindu 
Marriage Act maintains a distinction between what it regards as fundamental and 
what it regards as not so fundamental. In some cases it merely adverts to certain 
- factors but without expressly attaching any consequence to the infraction thereof. 
The requirements as to monogamy and avoidance of the degrees of prohibited rela- 
tionship and sapindaship are treated as vital and marriages in contravention there- 
of are declared to be void 2. The requirements as to soundness of mind, potency of 
the parties, consent of guardian, pregnancy of the woman at the time of marriage. 


I. {1868) L.R. 3 H.L. 55, 83. 

J— 33 


a. Section ii, Hindu Marriage Act, 1955. 
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etc., are regarded as not being so fundamental relatively and marriages in violation 
of those requirements are declared to be voidable merely^. Factors like minimum 
marriage age, solemnisation of marriage, etc., arc referred to, but the consequences 
of non-conformity to those prescriptions arc not stated. It may with plausibility be 
urged that Hindu Law looks upon Marriages not satisfying these requirements with 
disapproval but is not prepared to render them illegal. It may thus be urged that 
the requirement as to the lapse of at least one year after a decree of divorce before 
either party can remarry is on a par with the factors falling under the last of the 
categories mentioned above and a remarriage not satisfying the one year rule is at 
the worst only irregular and not void or voidable. A certain amount of analogy 
may also be found in the Muslim institution of iddat. The principle of factum valet 
may also be pressed into service. The principle no doubt has its own limits and 
cannot be influenced by considerations of sympathy, Tikangouda v. Skivappa”. Though 
the principle is one on the borderland of morals and positive law it is applicable 
even where the breach is of a legal rule which falls short of being an imperative Rule 
of Law. The principle is not excluded merely because the prescription violated is a 
statutory prescription provided that the context permits its being viewed as a 
prudential and not an imperative precept. The Child Marriage Restraint Act, 
1929, furnishes an illustration where though the persons responsible for the marriage 
are punished the validity of the marriage itself when once solemnised is unaffected, 
Munshi Ram v. Emperor^, Moti v. Beni*. 

The above analogies do not, however, go far enough. The rule as to iddat is 
inspired by the need to avoid confusion as to the paternity of any child that may be 
borne to the woman after dissolution of the marriage, and applies to the woman only. 
The one-year period after a divorce decree prescribed by section 15 of the Hindu 
Marriage Act is, on the other hand, a requirement which applies to both the parties. 
So also, while the Child Marriage Restraint Act explicitly lays down the punishment 
for solemnising a child marriage, the Hindu Marriage Act has not prescribed any 
penalty for contracting a remarriage within the prohibited period. The silence iS 
equivocal. ■ . ' 

The language of section 15 of the Hindu Marriage Act has therefore to beinter- 
preted in accordance with the spirit and policy of that Act. Provisions similar to 
those found in section 1 5 occur in certain other enactments both in India and England . 
Section 57 of the English Matrimonial Causes Act, 1857 (ao & 21 Vic., 85) had pro- 
vided that after the expiry of the time limited for appeal against the decree dissolving 
a marriage, but not sooner, it shall be lawful for the respective parties to marry again. 
In Chichester v. Mure^, it was held that a second marriage contracted within the time 
limited by the above provision was totally void. The same view was expressed ip 
Rogers'v. Halmshaw^. Section 184 (i) of the Supreme Court of Judicature (Consoli- 
dation) Act corresponding to section 57 of the Act of 1857 i^id down : “As soon as 
.any decree for divorce is made absolute, either of the parties to the marriage may, 
if there is no right of appeal against the decree absolute, marry again as if the prior 
marriage had been > dissolved by death, or, if there is such a right of appeal may so 
marry again if no appeal is presented against the decree, as soon as the time for appea- 
ling has expired, or, if an appeal -is presented, as soon as the appeal has been dismiss- 

I ' 

4. A.I.R. 1936 All. 852. . 

5. (1863) 3 Sw. aiid Tr. 223: ^64 E.R. 

6. (1864) 3 Sw. and Tr. 509: 164 E.R. 1373. 


1. Hindu Marriage Act, 1955, section 12, 

2. I.L.R. (1944) Bom. 706. 

3. A.I.R. 1936 All. II. 
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ed”. And section 31 (i) stated that “no appeal shall lie ... . (<?) from an order .abso- 
lute for the dissolution or nullity of marriage in favour of any party who having had 
time and opportunity to appeal from the decree nisi on which the order was founded 
has not appealed from that decree.” It was held to follow from these provisions that 
it would be competent to any party who did not have the time and opportunity to 
appeal from the decree nisi to carry an appeal from the order absolute. It was also 
held that such appeal may be permitted to be presented even out of time under cer- 
tain circumstances. In Wiseman v. JViseman^, on 13th August, 1948, the husband 
filed a petition for divorce against his wife on the ground of desertion. The wife 
was at that time abroad. On 19th November, after insufficient steps had been 
taken to discover the whei'eabouts of the wife, the husband obtained an order for sub- 
stituted service of tire petition by advertisement in a provincial evening newspaper. 
The advertisement never came to the wife’s notice' and she had no knowledge what- 
ever of the petition for divorce filed against her. The petition was therefore unde- 
fended. On and March, 1949, the husband was granted a decree nisi against his 
wife. On April 14, the decree was made absolute. On aoth April, he married 
one Miss Thomas and a child was born of the marriage. Over a year later the \vife 
heard about the divorce proceedings, and she then applied for leave to appeal out of 
time against the order absolute, for that decree to be set aside and for a new trial. 
The Court of Appeal, in the circumstances, granted leave to appeal out of time, and 
the divorce decree was set aisde and the second marriage contracted by the husband 
was invalidated though fraud on his part had been negatived. The capacity to 
reamarry after a divorce decree is now controlled in England by section 13 (i) of the 
Matrimonial Causes Act, 1950 (14 Geo. 6, C. 25), which states that where decree of 
divorce has been made absolute and either there is no right of appeal against the 
decree absolute, or, if there is such a right of appeal the time for appealing has ex- 
pired without an appeal having been presented, or, an appeal has been presented 
but has been dismissed, either party to the marriage may marry again. It has been 
held that the Act of 1850 merely continues the pre-existing law on this matter 2. Eng- 
lish liaw regards the decree absolute to be the final decree in the suit and till such 
decree is passed the marriage between the parties subsists 2, and neither of the parties 
will have the capacity to remarry. Even after the decree has become absolute it is 
liable to be reopened under certain special circumstances, in which event the re- 
marriage contracted by either party though after the passing of the decree absolute 
will become invalidated. The language of the first part of section 15 of the Hindu 
Marriage Act is substantially the same as that of section 13 ( i ) of the English Ac^ 
of 1 950. The English decisions will tlrerefore have great weight in construing the 
former provision. Ths proviso to section 15 would seem to reinforce the English 
view that till the expiry of the time limited any remarriage contracted by either 
party will be unlawful. 

Two enaetments in India carrying provisions similar to those in section 15 of the 
Hindu Marriage Act may also be adverted to. Section 57 of the Indian Divorce Act, 
1869, states : “When six months after the date of an order of a High Court confirming 
the decree for a dissolution of the marriage made by a District Judge have expired, 


,1- (1953) P- 79: (1953) E.R. 60 (G.A.). 

2. Halsbury’s Laws of England, V, 12, p. 410, S. 91 1. 
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or, when six months after the date of any decree of a High Court dissolving a 
marriage have expired and no appeal has been present against such dccrece 
to the High Court in its appellate jurisdiction, or, when any such appeal has been 
dismissed or, when in the result of any such appeal any marriage is declared 
to be dissolved, but not sooner, it shall be lawful for the respective parties to 
the marriage to marry again as if the former marriage had been dissolved by death: 
Provided that no appeal to the Supreme Court has been presented against any such 
order or decree. When such appeal has been dismissed or when in the result thereof 
the marriage is declared to be dissolved, but not sooner, it shall be lawful for the respec- 
tive parties to the marriage to marry again as if the prior marriage had been dissolved 
by death.” The words.” but not sooner” show that prima facie the time limit set in 
regard to remai-riage by either of the parties is imperative and that before the expiry 
of the period the parties will not acquire the requisite capacity to re-marry and hence 
a second marriage by either of them will be unlawful and void. Section 30 of the 
Special Marriage Act, 1954, contains on this matter a provision ad idem for the 
most part with what is found in section 1 5 of the Hindu Marriage Act ; but, unlike 
the latter, carries the words ” but not sooner” as in the Indian Divorce Act. Section 
30 states : ” Where a marriage has been dissolved by a decree of divorce and either 
there is no right of appeal against the decree, or, if there is such a right of appeal the 
time for appealing has expired without an appeal having been presented, or an appeal 
has been presented but has been dismissed, and one year has elapsed thereafter, 
but not sooner, either party to the marriage may marry again.” In Warier v. Warier^ 
the effect of section 57 of the Indian Divorce Act was adverted to by Sir James 
Hannen, P., as follows : ” Mrs. Taylor was subject to the Indian Law of Divorce 
and she could only contract a valid second marriage by showing that the incapacity 
arising from her previous marriage had been effectually removed by the proceed- 
ings taken under that law. This could not be done, as the Indian Law like our 
own does not completely dissolve the tie of marriage until the lapse of a 
specified time after the decree. This is an integral part of the proceed- 
ings by which alone both the parties can be released from their incapa- 
city to contract a fresh marriage”. A similar view of the time limit was taken 
in Jackson v. Jackson". In Bettie v. Brovon^, Wallis, J., held that section 57 of the 
Divorce Act expressly prohibits a remarriage within six months, and that, the Indian 
Law does not completely dissolve the tie of marriage until the lapse of a specified 
time after a decree of dissolution. Similarly in Turner v. Turner‘s, where a successful 
petitioner in a suit for dissolution of marriage had entered into a second marriage 
within six months from the decree of dissolution becoming absolute, it was held that 
the second marriage was absolutely void. It would thus seem that both under the 
English Law as well as under the Indian Divorce Act the time limit set is an integral 
part of the proceedings by which alone both the parties can be released from their 
incapacity to contract a fresh marriage, that the object of the time limit is presum- 
ably to bring to light factors like fraud or collusion, and that even where a decree 
absolute haSsbeen passed if it is eventually vacated for any reason any fresh marriage 
contracted b)^either party though it be after the passing of the decree absolute will 
also be swept off. The words “but not sooner” in section 30 of the Special Marriage 
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Actj 1 954, suggest tliat under that Act also the non-obsei'vance of the time limit of 
one year as prescribed will be fatal to the validity of any remarriage contracted 
before the expiry of that time. 

Section 1 5 of the Hindu Remarriage Act does not carry such language. The Act 
is later than the Special Marriage Act and its framers naturally w'ould have been 
aware of the existence of those ^vords in the earlier enactment. Can it be that the 
words ^\’ere deliberately dropped because the Legislature did not intend any rigid 
consequence to follow by reason of the failure to observe the time limit? Why is it that 
the Hindu Marriage Act should have specified the consequences of the breach of cer- 
tain rules but not of others ? Is the omission to be referred to an intention on the part 
of tlie Legislature not to unnecessarily invalidate marriages though it may not approve 
of them ? If the circumstances detailed above bear that significance, the words “ it 
shall not be la^vful for the respective parties to marry again” in the proviso to section 
15 cannot be read as meaning “it shall be unlawful for the parties to marry again.’ 
On that construction any marriage contracted before the expiry of one year after 
the decree of dissolution has become final w’ill at the worst be only irregular but not 
void or voidable. Divorce and remarriage being relatively new institutions for 
the bulk of the Hindu society a certain amount of liberal construction may not be 
impermissible. The question is one of great nicety and early judicial elucidation 
^vill prove highly salutary. 


ADMINISTR.\TIVE DISCRETION AND EQUALITY BEFORE THE LAW 

By 

C. S. SUBRAHMANYAM, Advocate, Madras. 

“ Discretion is a science or understanding, to discern between falsity or truth, 
between right and wTong, between shadow and substance, behveen equity and colour- 
able glosses and pretences, not to do according to the will and private affections”. 
So the Judges decided in the Rooke’s case^ ; Kcighlefs case". Lord Halsbui'y’s 
remarks in the case of Jacob {Tomlin’s) Law Dictionary, London v. Discretion^; Shaip 
V. Wakefield‘S; Cassel v. Inglis^, that discretion must be exercised ^vith the 
“mles of reason and justice not according to private opinion, according to law, and 
not humour. It is not to be arbitrary, vague, and fanciful but legal and regular”. 

The principle that judicial discretion is informed by tradition, methodised by 
analogy, disciplined by system and subordinated to the necessaity for order in social 
life has in recent years been made applicable to administi'ative discretion also. The 
necessity to obseiwe equality before the law is no less an attribute of administrative 
justice than of justice accorded in Courts. The administrative discretion has, in 
recent years, been tied doAvn, and is circumscribed, by this concept of equality 
before the law'. 

As mentioned by Robson in page 392 of “Justice and Administi'ative Law”, 
“ The notion of equality before the law is like the tendency to'wards consistency', 
not confined to judicial proceedings, but extend to many spheres of scientific thought 
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and administrative activity— The whole system of Government administration in 
England today relics on an equality of treatment being meted out, and a potential 
equality of sei'vice being rendered, by the executive agents to all who fall within 
a category.” 

But where administrative disci ction differs from the judicial discretion is, that 
administrative discretion may in its exercise adopt a policy on the basis of which 
it will perform functions of a judicial nature, but the chief question in such eases is, 
whether the policy is one which the administraivc body is empowered to adopt by 
the legislation from which it derives its authority. If the policy has been adopted 
for reasons which the Tribunal may legitimately entertain, no objection could be 
taken to such a course. Secondly the person holding the discretion must 
endeavour to further the purposes for w’hich power has been given to him and 
must not exercise his power for promoting his own selfish purposes. Thirdly, 
the motives of the person exercising discretion must be honest and straight-forward 
and he should not Ire found to be proceeding on extraneous considerations. 

The principle of qualified or judicial discretion should in fact be imposed on 
administrative Tribunals also. The desire to promote social justice should not 
lead us to confer, on administrative discretion and administrative Tribunals the 
power to decide according to will and not judgment, to be ruled by the whims 
and caprices of the moment rather than the principle of equality before the law. 

• The principle of equality befox*e the law when applied to administrative 
discretion no doubt empowers the administrator to make valid and reasonable 
classifications when applying the law to different categories of persons and situations. 
Though the law is the same for every body, it has to be applied in varying degrees 
according to the exigencies of the situation and in order to promote the social 
purpose laid down in the enactment. Classification makes for impartiality, by 
securing that individuals and phenomena shall be differentiated according to 
recognisable objective criteria, and not according to the promptings of the 
subjective desires of the adjudicator whether he is an administrator or 
administrative Tribunal or a Judge. It thus prevents justice being administered 
according to will, and regulates it by basing it on judgment. 

The administrative discretion may be employed either in enforcing an 
enactment or legislation or, in exempting under the provisions of the statute 
particular class of persons or authority from the operation of an enactment. Where 
the duty of the administrative officer depends on statutes, the construction or appli- 
cation of W’hich is not free from doubt, it is regarded as involving the character of 
judgment or discretion. {Wilbur v. United States'^). A discretion may be judicial 
on one hand, or non -judicial or legislative on the other. But the discretion of the 
administrative officers must be exercised in accordance with established principles 
of justice and not arbitrarily or capriciously {United States v. Chicago M. & S. 
T.P.R.Co.).^ fraudulently or without factual basis. Discretion of administrative 
officers does not enable them to ignore or transgress limitations upon their power. 

The discretion of administrative officers may in certain cases be non-judicial 
and yet it requires that it should be exercised judiciously in consideration of the 
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principle of equality of la^v, i.e., in order that it may not be arbitrary, discrimi- 
natory or excessive. This has been decided by their Lordships Chief Justice 
P. V. Rajamannar and Justice A. S. Panehapakesa Iyer in “Globe Theatres and 
others v. State of Madras'^. Though the Government of Madras in exempting a 
building from the operation of the Madras (Buildings Lease and Rent Control) Act 
(XXV of 1949) under section 13 of the Act is not acting judicially, as decided by 
Subba Rao., J. in K. C. Namb'iar v. State of Madras^, yet the diseretion given to 
the Government is not an uncontrolled diseretion to be arbitrarily exercised, and 
that if it is shown in any given case that the discretion has been exercised in 
disregard of the standard or contrary to the declared policy and the objeet of 
the legislation, or arbitrarily or mala fide, then such exercise can be ehallenged and 
declared void under Article 14 of the Indian Constitution. 

Their Lordships reviewed the three decisions of the Supreme Court of India 
State of West Bengal v. A. A. Sajktir^, Kathi Raning Rawat v. State of Saurashtra^ 
and Kedamath Bajoria v. Stale of West Bengal^, on the point in these words. “ If the 
policy and the object of the Act can be discovered within the four corners of the 
Act including the Preamble, and discretion is vested in the Government to make 
a selection in furtherence of their policy and object for the application of the Act, 
then the provisions conferring such power is not void as offending Article 14. 
Having provided for certain emergency regulations of the rights of landlords and 
tenants, the Legislature leaves it to the discretion of the Government to select 
cases which do not call for the application of the Emergency Provisions. It could 
have been impossible for the Legislature to give an exhaustive list of cases in 
which it would be just and equitable to prevent the Act from applying. There 
may be cases in which the application of the provisions of the Madras Buildings 
(Lease and Rent Control) Act might amount to unreasonable restrictions on 
the exercise of the right of enjoyment of property conferred by Article 19 (i) (/) 
of the Constitution. In this view it cannot be held that section 13 of the Act is 
inconsistent with the Constitution and void. But each case has to be examined 
on its merit 

The Madras case cited above gives effect to the observations of his Lordship 
Mukerjea, J., in the Saurashtra case‘s, which was supported also by Patanjali 
Sastri, C.J., Fazl Ali, J., and Dass, J. Mr, Mukerjea, J., observed; ‘Tt is a doctrine 
of the American Courts which seems to be well founded on principles that the 
equal protection clause can be invoked not merely where discrimination appears 
on the express terms of the statute itself, but also when it is the result of improper 
or prejudiced execution of the law. But a statute will not necessarily be condem- 
ned discriminatory, because it does not make the classification itself, but as an 
effective way of carrying out its policy, vests the authority to do it in certain officers 
or administrative bodies .... In my opinion, if the Legislative policy is clear 
and definite and as an effective method of carrying out their policy, a discretion 
is vested by the statute upon a body of administrators or officers to make selective 
application of the law to certain classes or groups of persons, the statute itself 
cannot be condemned as a piece of discriminatory legislation The 
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discretion that is conferred on official agencies in such circumstances is not an 
unguided discretion. It has to be exercised in conformity with the policy to 
effectuate which the discretion is given and it is in relation to that object that 
the propriety of the classification would have to be tested. If the administrative 
body proceeds to classify persons or things on a basis which has no relation to the 
objective of the Legislature, its action can certainly be annulled as offending 
against the equal protection clause. On the other hand, if the statute itself does 
not disclose a definite policy or objective and it confers authority on another to 
make selections at its pleasure, the statute would be held on the face of it to be 
discriminatory irrespective of the way in which it is applied ”. 

His Lordship Mr. Patanjali Sastri, C.J., who delivered the judgment of the 
majority held “ however that may be, the majority decision in the Satiraslilra case'^ 
would seem to lay down the principle that if the impugned legislation indicates the 
policy which inspired it and the object which it seeks to attain, the mere fact that 
the legislation itself does not make a complete and precise classification of the person 
or things to which it is to be applied, but leaves the selective application of the law 
to be made by the executive authority, in accordance with the standard indicated 
or the underlined policy and objectdisclosed,is not sufficient ground for condeming 
it as arbitrary and tlierefore obnoxious to Article 14. 

"In the case of such a statute it could make no difference in principle whether 
the discretion which is entrusted to the executive Government is to make a 
selection of the individual cases or of offences, classes of offences or classes of cases. 
For in either case the discretion to make the selection is a guided and controlled 
discretion, and not an absolute or unfettered one and is equally liable to be abused, 
but as has been pointed out, if it would be shown in any given case that the discretion 
has been exercised in disregard of the standard or contrary to declared policy and 
the object of the legislation, such exercise could be challenged and annulled under 
Article 14 which includes within its purview both executive and legislative Acts ”. 
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ANOMALOUS DECISIONS FROM PATNA ON THE HINDU 
SUCCESSION ACT, 1956. 

'' By • i; , 

J. Duncan M. Derrett q/'Loni/on). ' ' 

The Hindu Succession Act, like its fellows in the , ‘ Hindu Code demands 
many authoritative constructions of provisions which are ambiguous, and there 
can be no doubt but that the public will be greatly relieved when the Supreme 
Court has an opportimity to throw light on these and other dilEcult features in the 
revolutionary statutes. It seems odd that, even towards the end of 1958, no appeal 
to the Supreme Court has .yet, turned (so far as reported decisions teU) upon any 
of the vital questions which have been agitating the High Courts. There are two 
topics which are certain eventually to come before jthe Supreme Court, but which 
demand discussion at the earliest possible moment. They are of different kinds : 
one arises frequently, and has evoked repeated judicial exposition, though its impor- 
tance is relatively slight, and diminishing ; the other has arisen onlyhnce (so far ‘as 
we may learn from reported decisions), yet the matter is of such importance that, if 
the actual decision were correct, it would affect an incalculable number of proper- 
ties, would throw innumerable families into confusion, and would be a veritable 
source of litigation. ' ' , 

If one thing is certain it is that the authors of the ‘ Hindu Code ’ wanted to 
diminish, rather than to increase litigation. Whether they have achieved this in 
some of the provisions passed by Parliament may be open to question but it is clear 
that where a Judge decides that a provision in the ‘Code ’ throws open a vast new 
field to litigation, which had up to that time been regarded as practically settled, 
we are entitled to scrutinise the construction of the relevant statute very closely. 
If the decision is correct. Parliament should be approached for a remedy, for it 
is agreed on all hands that it is no part of a Judge’s task to remedy defects in drafts- 
manship, or to construe an Act in a manner contrary to the plain meaning of its 
words merely on the ground that that meaning produces inconveniences, anoma- 
lies, or even absurdities. In both the 'topics considered briefly in this note Judges 
have done their best to make sense of a statute which (everyone will agree) might 
have been drafted wth more foresight and caution. Parliament could have been 
more explicit without adding greatly to the bulk of their work. If Judges will 
eventually be shown authoritatively to have gone astray, there can be no doubt 
where the blame is to be cast. It is possible, however, that much mischance and 
unhappiness may be avoided if errors in the decisions are suggested in time, either 
to support an application for a reference to a Full Bench, or to encourage arguments 
which will secure the disapproval or a refusal to follow an anomalous decision. For 
possible errors which wiU be detected by the Supreme Court eventually will be 
far less widespread and haimful if'they are exposed at the earliest possible moment. 

It is not the practice in England to wait for an unsatisfactory decision to come 
before tbe House pf Lords before attacking it, and it is unusual for a few weeks to 
elapse before judicial eccentricities receive their due criticism. In India, on the 
other hand, it sometimes happens that deckibns which are not merely illogical, 
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but even patently bad in law, arc passed over in a respectful silence, with the result 
that bad lines of authority are created, which sometimes take several years to elimi- 
nate. An excellent example is provided by the case of Srrt. Subujpari v. Salrughan 
Jsser^i which, it is pleasant to see, comes from Patna. So far from being anomalous, 
this decision properly exposes the unfortunate decisions in Madras and Lahore^ 
to the effect that if a widow, who has taken her husband’s interest in Mitakshara 
coparcenary property under the Hindu Women’s Rights to Property Act, 1937, 
dies after filing a suit for partition but prior to the passing of a decree in the suit, 
the interest passes on her death to tlic surviving coparceners (and possibly other 
widows who have taken under die Act)®, and the suit cannot be continued by her 
representatives, whether her own heirs or her husband’s reversioners according to 
the date (whether after or before the commencement of the Hindu Succession Act 
(as the case may be) of her death. The error of those decisions, caused likewise 
by the ambiguity of the statute in question, was patent to many, and drey' were 
correctly not followed by the High Court of Bombay. Now that their weakness 
has been exposed effectively, it is to be expected that Madras, Lahore, and the 
other Courts that have taken similar views, will recant, and follow Patna. • But 
the process will have taken at least five years, during which much harm has been 
done. All this encourages critics to lose no time in drawing attention to anomalies, 
and to decisions of doubtful correctness. 

(I) Are the Vesting Sections of the Hindu Succession Act Retrospective ? 

It is contrary to principle to construe a statute retrospectively where the plain 
y/ords give no intimation so to construe it. This is elementary. When the question 
was raised whether sections of the Hindu Adoptions and Maintenance Act, 1956^ 
were retrospective, in the sense that the new arrangement of maintenance rights 
might be intended by Parliament to cover rights arising before the statute came 
into force — a suggestion which might attract many — the answer has unhesitatingly 
been that they are not, and that the Act can be appealed to from that date only.^ 
When we come to the Hindu Succession Act it is at once evident that if it were 
retrospective in respect of its vesting sections every succession which took place 
prior to the Act would be liable to be re-opened, and nothing would save the heirs 
under an old intestacy but the law of limitation'. . In India there is, at present (but 
for, how long we know not), no statutory trust in respect of estates passing on death, 
widi, the result that limitation will protect those who have succeeded improperly 
to a male pr female dying intestate. Or so one would think. But in' Lateshwar 
Jha V. Musammat Uma Ojhain^ the learned Judge, Raj Kishore Prasad, J., held in 
very strong dicta mot merely that die Act’s yesting section (in die case of 'males ; 

I. A.t.R. 1958 Pat. 403, 'agreeing with l.L.U. (1954) Mad. 183 : (<954) M L.J; 250 : AJ.R.- 
1954 Mad. 57'6 (P.B.), and dissenting from (1953) s M.L.J. 561 : I.L.R. (1954) Mad. 213: A.I.R. 
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1954 Mad. 227, ;iF>nod Sagar v. Vishnubhai Shanker,, A.I.R. |i947 Lah. 388. See also Shamrao v. 
Kashbai, A.I.R. 1956 Nag. ito ; Harekrishna Das v. Jujssthi Panda, A.I.R. 1956 Orissa 73 ; and Q/i 
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section 8) was retrospective, but that (it-would appear) limitation did riot protect 
the heirs taking under the law as it stood prior to the Act. The inevitable result, 
if this decision were correct, would be that all intestacies in Bihar might be re-opened, 
whether' they took place in 1955', in 1855,- or, for that matter, in 1755'. The decision 
itself is so startling in these, and other, respects, that it is witli some diffidence that 
one accepts that it has been correctly.reported. • But the report has the guarantee 
of All India Reporter’s long years of experience. . , • , 

Reducing the facts to the necessary miniriium, it appears that one X died an 
undivided member of a coparcenary at Mitakshara law. It was alleged in partition 
proceedihgs that he had separated, but that was negatived as a fact. A further 
disputed question of fact was the date of his death. The ’High Court was faced 
with conflicting evidence as to whether he died before or after the coming into force 
of the Hindu Women’s Rlights' to Property Act, 1937. In the ordinary way it would 
matter very considerably whether he died before or afterwards. In the former case 
his widow, W, took nothing by his death save his separate property, if any, in the 
latter she took his entire interests. The learned Judge found that he died in 1938 
and that W was entitled .to his share in the joint family property. But the learned 
Judge held that it was immaterial when the propo'situs, X, died, since, in his view, 
the widow, being the only relation of X found in the Schedule of the Hindu Succession 
Act, 1956, would be X^s heiress whether he died in 1932 or 1938. Litigation com- 
menced in 1950, and it is on the face of the matter likely that if X died in 1938 the 
persons who resisted W’s claim and afterwards shared the estate by way of com- 
promise were protected by limitation by that time. Yet in the learned Judge’s 
view limitation (which the Comt is obliged to notice) did not affect the issue. In 
his view the result would have been the same had X died in 1932, when limitation 
would certainly have begun to run in favour of his surviving coparceners. 

The ratio decidendi is based partly upon a judicial interpretation of the words 
‘ dying intestate ’, found in section 8 of the Act of 1956 and also in the Preamble 
to Act II of 1929, the Hindu Law of Inheritance (Amendment) Act ; and partly 
upon the fact that section 8 does not contain the saving words ‘ after the commence- 
ment of this Act ’ which appear in section 6. It seems that, having considered 
that the new statute was applicable to the descent and distribution of the estate of a 
person dying more than twelve years before the statute came into force, and having 
found his -wndow to be the only heir under that statute, the learned Judge saw no 
anomaly in confirming her absolute powers over the property under section 14 of 
that statute, which is itself retrospective in a certain sense {see below), under the 
impression that he was not divesting anyone of property'. The widow was in posses- 
sion in 1956 of some .of the coparcenary property ; tiris was the result of a compro- 
mise ; but she was entitled (so the learned Judge thought), to be the heir ; there- 
fore she was an absolute owner (under section 14) all along. But since he had 
held that X died joint, and not separate, tltis line of reasoning presupposes that a 
widow might succeed, even before 1937, to a coparcenar^’^ interest. But this was 
impossible, since, as the learned Judge himself noted, section 6, which permits such a 
position since 17th June, 1956, is clearly not retrospective. An element of inco- 
herence is thus present, even assuming that the main ratio of the case were correct. 

But it is plainly incorrect. Firsdy the judicial interpretation of the words 
‘ dying intestate ’ turns out on inspection to be misleading ; and secondly there is a 
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reivsotv why the words ‘ after the commencernent of this Act ’ should have been 
inserted into section 6, and would have been redundant in section 8. 


(t) In the learned Judge’s view the words ‘ The property of a male Hindu 

dying intestate shall devolve ’ refer to intestacies taking place at any time. 

The words ‘ dyihg intestate ’ arc a mere description of the status of the deceas- 

ed, and, having no reference to the time of the death of a Hindu malc\ afford no 
due as to the point after which this vesting provision commences to apply. He 
relies upon the case of Lala Dmi Chand v. Mtisammal Anar Kali^, which is a case of 
considerable interest in the Privy Council, and which he says contains a remark 
that applies a fortiori to our ease. If this were a genuine Privy Council authority 
for the proposition he propounds the decision would be sound, if inconvenient, and 
there would be no redress short of an amending Act. But we soon see that the 
case was not merely upon a different statute, but upon a different type of problem 
entirely. The story really starts with Act II of 1929, which intruded the sister and 
sister’s son, inter alias, into the order of descent between the father’s father and father’s 
brother at Mitakshara law. The Preamble of tire Act states that “ it is expedient to 
alter the order in which certain heirs of a Hindu male dying intestate arc entitled to 
succeed to his estate ”. A problem arose as to what happened when a male Hindu 
died before 2ist February, 1929 (the date of the commencement of the Act), but his 
widow, or any other limited heir, such as a daughter, took his estate and died after 
that date. In the ordinary way it might be assumed that the Act was inapplicable 
to such cases, and it was so held in Krishnan Chettiar v. Manikarnmal^ . It is something 
of a shock for those unacquainted with the peculiarities of the Hindu Law that the 
reverse view was adopted in Bandhan Singh v. JOaulata Kuar'^, in Chulhan Barai v. 
Musammat Akli Baraini^ and in the carefully reasoned Shrimaii Shakuntala Devi v. 
Kaushalya Devi^. And there is not the least doubt but that this view is correct. The 
Privy Council in Dnni Chand’s casc^, simply followed the Lahore High Court in 
Shakuntala Devi’s cose®. The words in the Preamble were a mere description of the 
deceased’s status and had no reference, and were not intended to have any reference, 
to the time of the death of a Hindu male.® The reasoning is simple. The Act 
of 1929 purported to alter the order in which certain heirs are entitled to succeed to an intes- 
tate’s estate. Section 2 tells us that the preferred persons ‘ shall, in the order so 

specified, be entitled to rank in the order of succession The old Hindu Law 

was untouched except to the extent that the Act effected reforms, and the reform 
affected the order of heirs. The old Hindu Law did not regard a succession as 
opening, properly so speaking, to the estate of a deceased male Hindu until the last 
limited heir in the series had forfeited, surrendered, or died, and the next reversioner, 
being a male, had taken absolutely what the limited heirs, being females, had enjoyed 
intermediately. The ancient rule, evidenced in Moniram Kolita v. Kerry Kolitany'’ 
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and Janaki Ammal v..J^^arqyanaswami Aijer'^, had an element of artificiality .in it 
since the po^ve^s of these limited heirs, in whom vesting as such was denied, could 
be extremely importantj but it rested upon the undoubted historical fact that widows 
and daughters have for many centuries been retarded as more or less compassionate 
heiresses, interrupting the succession of the property from one male to another. 
Thus w^hen a male died before 1929, and his wdow (or other female heir"), died 
afterwards, the search for the next reversioners -was to be guided, if nec^sary, by 
the statute of 1929, for it was the order of succession (which was then for,.the first 
time properly resorted to) that ^s'as altered by the Act. Thus the words ' dying 
intestate ’ in the Preamble could not be construed as importing a future tense, 
and confining the operation of the statute .to cases where the propostius himself 
died after the Act came into force. The fact that the tvords appear in the Preamble, 
and not in a vestmg section, is not an insignificant distinguishing feature. 

When we come to the Hindu Succession Act, however, the entire concept is 
changed. All limited estates' are abolished, where the limited heir was in ‘posses- 
sion \when the Act came into force. The distinction between male and female 
heirs was at once removed. Succession undoutbtedly opens immediately on the 
death, and the ne^v scheme of succession to males and to females, ^vith its revolu- 
tionary iimovations naturally applies only to deaths taking place after the statute 
comes into force. For it is assumed that every testator has the intestate law in 
mind when he executes his WUl, and a thorough overhaul of the intestate law would 
hypothetically undermine the basis upon which all previous Wills were drawn if it 
^vere permitted to be applied retrospectively. In the Act of 1 929 the words ‘dying 
intestate’ could not confine the operation of the Act to cases of males dying after the 
Act came into force, since it was not practical to have two types of Mitakshara succes- 
sion-law in force simultaneously, one for reversioners succeeding, after the expiry 
of limited estates, to males tvho died before the Act and another, over a similar 
period of time, for those succeeding to males dying after the Act. But it will ^be 
noticed tlrat it has nowhere been suggested that under the Act of 1929 sisters and 
sisters’ sons took the ne^v position in the order of heirs in successions to males \vho 
died before 1929, and whose widows or other limited heirs also died before 1929. 
The Act applied only Avhere tlie succession opened for the first time after the Act 
came into force. Here was no real retrospective operation at all. 

We must conclude that the Patna High Court should, in our humble submission, 
decline to follow this decision, on the groxmd that the Privj' Council authority 
is inapplicable to this question. 

(2) The same conclusion is arrived at when we examine the other part of 
the ratio, namely that the ^vords ‘ after the commencement of this Act ’ appear in 
section 6, but not in section 8. In the view of many readers of the Act the words 
were superfluous in section 6 itself. But it is evident why they were put there. IVith- 
out them two similar arguments might have been sustained, namely, (i) that where a 
coparcener dies after the Act comes into force, and succession opens (imder the new 
scheme) to his interest, the interest of a pre-deceased coparcener) (which he has 

l- — _ — : 

1. (1916J L.R. 42 I. A. 207, 209 ; I.L.R. 39 Mad. 634 : 31 M.L.J. 225 (P.C.). 

2. This is stressed in Shakuitala Divi’s case, {1935) I.L.R. 17 Lah. 356 at 360. . A wdow, fol- 
low-ed by several daughters, could postpone the final vesting of the estate for a period pf up ^ tO 
three quarters of a century, if not longer, 
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taken by survivorship) is to be supposed to pass by succession at the same time, so 
that not only the heirs of the coparcener-propositus, but also those of the prc-dcccascd 
coparcener (whose expectations might be said in a sense to be in suspense in the 
interval) might claim in the succession ; and (ii) that the new pattern applicable 
•to a death after the coming into force of the Act was applicable, at a partition of 
the family property, to the distribution of the former coparcenary interests of pre- 
deceased coparceners.^ This last is exactly the point which succeeded in several 
High Court cases before the judgment in the Federal Court in Umayal AchVs case^. 
The Orissa High Court at one time held that even the Hindu Women’s Rights to 
Property Act, 1937, was retrospective.® Parliament thus reasonably provided 
so as to prevent such’ litigation as happened under the Hindu Women’s Rights to 
Property Act. For the reasons already stated the insertion of such a phrase in section 
8 would have been redundant. 


(II) Are Reversioners ‘ Out of the Picture ’? 

We have had many reported decisions on the effect of section 14 of the Hindu 
Succession Act on the rights of alienees of property held by limited heirs at Hindu 
Law, when the latter have alienated without the consent of reversioners and without 
justification, and the alienees cannot prove that they made sufficient bona fide en- 
quiry and satisfied themselves that circumstances justifying the alienation existed. 
The wealth of discussion on this question obviates any need to enter into elaborate 
arguments here. The Patna High Court, followed by the Punjab High Court, has 
now, in Ramsaroop V . Hiralal Singh*, refused to refer to a Full Bench the highly 
questionable decisions of the same High Court of the previous year®, despite the 
fact that the great majority of the High Courts, including Madras® and Bombay’, 
and the High Courts from which Patna now dissents, namely Andhra, Kerala, 
OrisSa, and Calcutta, take the opposite view. Ramsaroop' s case* is highly unsatis- 
factory, and it is submitted that the matter should be referred to a Full Bench at the 
first opportunity, pending a decision by the Supreme Court. The case ofR. Hanuman 
Prasad V. Musammat Jndra Wati^, which is a parallel decision with the Patna decision, 

f 


1. The practical difference between these two arguments is slight, but in the first the words 
' when a male Hindu dies ’ are argued to apply automatically to a pre-deceased coparcener wheh 
his 'interest becomes an object of succession on the death of his surviving coparcener after the 
commencement of the Act; in the second a partition suit brought by an heir of a coparcener dying 
after that commencement is complicated by the claims of ‘ heirs ’ of coparceners who died before 
the commencement, on the ground that his interest must be held to have passed as if he had died 
immediately after the commencement of the Act. Happily both unsatisfactory argument are 
'obviated 1 by the wording ‘ after the commencement. . . 

< 2. A.I.R. 1945 F.G. 25 : (1945) F.G.R. 1 : (1945) i M.L.J. 108. 

3. 'Radhi Bewa v. Bhagawan Sahu, A I.R. 1951 Orissa 378 ; Hatamanu v. Dinabandu, A.I R. 1954 
Orissa 54 ; Mom Dei v Hadibandhu Palra, A.I.R. 1955 Orissa 73 (F.B.). 

^ 4. A.I.R. 1958 Pat, 319. See also A.I.R. 1958 PunJ. 208. 

5. A.I.R.^ 1957 Pat. 480 and A.I.R. 1957 Pat. 674. 

■ 6. ‘Manidakkal v. Arumugha Goundar, A.I.R. 1958 Mad. 255 ; Arumugha Goundar v. Mchimuthu, 
(1958) 2 M.L.J. 154 ; A.IR. 1958 Mad. 459. 

7. Ramchandra Sitaram Marathe v. Sakharam Mahadu, (1957) 60 Bom.L.R. 82: 

’ 8. A.I.R-; 1958 All. 304. Cf. Dhirajkunuar v. Lakhansingh, A.I.R. 1957 M.P. 38, followed in 
Mankuwar V. ‘Musammat Bodbi, A.I.R. 1957 M.P.‘ 2ii, in both of vybich it i§ stated tfigt rever- 
signary rights are abrogated, But see hlow. 
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is also unacceptaye. The majority .High Courts take the view (which was, once 
rejected by the present writer i) that the limited owher, being unable to convey .to 
her alienee in. those circumstances more than she herself owned, could do nothing to 
improve his position, and had been paid at a rate which reflected that position. . The 
Act was intended to benefit widows still possessed ,of the property, whether .they 
possessed only a mortgagor’s interest, or a lessor’s, or a licensor’s, but not those 
who had sold their interest (or part of it) and parted with possession of it to the alienee; 
The Act was not intended .to make gratuitous presents to alienees. What happens 
when the widow dies, leaving the alienee with property in which his own interest 
(or his successor’s interest) ends with her death ; and whether the reversioners of 
her last male owner, selected according to tlie old law, can recover possession froin 
him has never actually been settled in any of the majority Courts. ,In the small 
minority 2, of course, -it has been decided that reversioners are now nowhere in the 
picture, and they not only have no right to question alienations by the widow, but 
cannot recover property improperly alienated prior to the Act. 

- In Ramsaroop's case^, if was held, that the word ‘ possessed ’ in section I4.,(l) 
did not refer to the time when the possession was claimed by the widow. .Yetthe 
section apparently intends to effect certain , changes 'immediately ; the time re- 
ferred to is important, and must be the moment when tlic Act became law. - Sub,- 
ject to the provisions of section 14 (2), which do hot concern us, the learned Judges, 
Misra and Prasad, JJ., thought that the legislature intended to terminate altogether 
the rights of reversioners. “ The right of the reversioner is obliterated once for alL!’ 
No doubt the Act’s intention' was to prevent reversioners from questioning any act 
done or intended to be done by the woman after the Act came into force. But it 
is a different matter to hold that the Act, without saying so in so many words, 
affects rights, created prior to the statute. The reasoning of the learned Judges 
is strange in places. It is said that if she has made over possession of properties to 
her alienees that will not affect her right as full owner, and this will enure (not 
for her benefit but) for the benefit of the latter. Because the alienee stands in the 
shoes of his alienor it is said that he can take no better title than his alienor had ; 
but when it is assumed that the Act retrospectively improved the alienor’s title, 
by giving her an absolute estate when she was selling at the price applicable to the 
sale of property held subject to the woman’s limited estate, the next step is to assert 
that without any extra payment the alienee becomes, upon the coming into force of 
the Act, absolute owner of the property. This, it is submitted, is entirely unjustified 
by the general concept, let alone the words, of the statute. The ratio purports to 
be supported by the consideration that when the female alienated she was owner 
of the estate, but with limited powers of alienation ; the limitations are assumed to 
have been removed retrospectively, and the transfer from one o'wner to another 
must now be regarded as an absolute transfer. For reasons which have been pointed 
out above it is better to treat the limited owner as a non-successor, for the succession 
opens only on the termination of her estate and the commencement of the rever- 

j — — — — - - — 

I* ('957) 59 Bom L.R., Journal, 4g-f. 

2. We are entitled to call the minority small since recently the High Court of Madhya Pradesh, 

in the Full Bench decision in Musammat Lukat v. Niranjan Dayaram, A.I.R. 1958 M.P. 160 (F.B.), 
has abandoned the ‘ Patna ’ camp and gone' over to the other size. - - 

3. A.lJt. ’1958 pat. 319. • ‘ 
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sioner’s title. Whereas from many points of view she appears to be an owner, 
rcpi'esenting the estate, in fact she is only a representative during a hiatus in the 
full vesting, and that is wliy the rights which pass to the alienee depend to a vital 
extent upon the presence or absence of justification, of the reversioner’s consent, or 
of equitable relief for the alienee. Even if it were possible retroactively to increase 
the powers of the limited owner, for which the present writer knows no parallel, 
it would still be necessary to surmount the difficulty that her alleged promotion 
from limited otvncr to absolute owner cannot affect the position of a person who has 
bought from her under the actual or constructive impression that he was buying 
a limited interest. Even if her capacity is hypothetically increased, the nature of 
the contract between them is not automatically affected. Thus the rights of rever- 
sioners arc far from being extinguished. ^ 

Tt is submitted that on tire death of such a female owner tlie persons who 
would have been reversioners had the Act not been passed succeed in their old 
order to the property, and arc entitled to recover from the alienee or his successor 
whatever was improperly alienated to him. Therefore even diming the female 
owner’s lifetime it is open to presumptive reversioners to sue' for a declaration that 
the alienation will not be binding upon them when the succession opens (which 
cannot now be before the death, since a forfeiture or surrender of the limited in- 
terest seems to be impossible, but the matter is not free from obscurity) . The alter- 
native view, that the reversioners are to be sought from amongst the last male owner’s 
heirs according to the Schedule, etc., is probably incorrect ; for they are rights 
existing prior to tlte Act, and untouched by the Act, that are being considered. 

t 
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SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) , 

.Present S- R. Das, Chief Justice, N. H. Bhagwati, S. K. Das, K. Subba 
Rao and Vivian Bose, JJ. 

Sewpujanrai Indrasanrai, Ltd. - .. Appellant^ 

V. - * 

The 'Collector of Customs and others . . Respondents. 

Foreign Exchange Regtilalion Act (VII of 1947), section 8 (-f)— Applicability— Sea Customs Act (VIII of 
1878), sections 167 (8) — Confiscation and levy of penalty mder—If prejudices section 23 of Foreign Exchange 
Regulation Act (VII of 1947), section 23 — Proceedings if administrative or executive act in -respect of which 
no application for writ of certiorari lies. ■ ^ • 

The view that an order of confiscation or penalty under the Sea Customs Act is a mere adminis- 
trative or executive act in respect of which no application for a %vrit of certiorari lies, is no longer 
tenable. 

F. AT. Roy V. Collector of Customs, Calcutta, (1957) S.G.R. 1151 : (1957) S.C.J. 734: ('957) 
M.L.J. (Gr.) 684 and Leo Roy Frey v. The Superintendent, District Jail^ Amristar, J958 S.G.R. 240 : 
(1958) S.G J. 301 : (1958) M.L.J. (Cr.) 289, relied on. 

Section 8 (3) of the Foreign Exchange Regulation Act (as it stood before' the 1952 Amendment 
states firstly that the restrictions imposed by sub-sections (i) and (2) shall be deemed to have been 
imposed under section ig of the Sea Customs Act ; secondly it states tliat the aforesaid deeming provi- 
sions shall be without prejudice to the provisions of section 23 of the Foreign Exchange Act ; and 
thirdly, it states that all the provisions of the Sea Customs Act shall have effect accordingly. Section 
23 of the Foreign Exchange Regulation' .Act is applicable to the person who contravenes any of the 
provisions of that Act, even though on a conviction for such contravention, the Court may if it 
thinks fit, and in addition to any sentence which it may impose foi such contravention, direct that 
the goods in respect ofwhich the contravention has taken place be confiscated. In substance it is a 
proceeding against a person for the purpose of penalising him for a contravention of the provisions 
of the Foreign Exchange Regulation Act, and such a proceeding is available when the offender is 
known. Section 167 (8) of the Sea Customs Act contemplates a case where the offender (the 
smuggler, for e.xample) is not knotvn, but the goods in respect of which the contravention has 
taken place are known and have been seized. The penalty provided is that the goods shall be 
liable to confiscation and *' any person conceined ” in such ofience shall be liable to a penalty not 
exceeding three times the value of the goods. It is a proceeding in rem and the penalty is enforced 
against the goods whether the offender is known or not known. Theiefore, in a case- where tlie 
Customs authorities’ can proceed only against the goods, there can be no question of applying 
section 23 of tlie Foreign Exchange Regulation Act and the remedy under the Sea Customs Act 
against the smuggled goods cannot be barred by virtue of section 8 (3) of the Foreign Exchange 
Regulation Act. When on the facts of the case section 23 of the Foreign Exchange Act can have 
no application, no question of prejudicing its provisions by the adopton of the procedure under . 
the Sea Customs Act can at all arise. 

In giving the option to pay a fine of Rs. 10 lakhs in lieu of confiscation of the gold seized by 
the authorities the Collector imposed tivo other conditions for the release of the confiscated gold, 
VIZ. (i) production of a permit from the Reserve Bank in respect of the gold and (2) payment of 
proper customs duties. The two conditions were impugned as beyond the jurisdiction of the 
Collector. 

Held : The Collector of Customs had no jurisdiction to impose any of the above Uvo condi- 
tions. The invalid conditions are severable from the rest of the impugned order arid the respon- 
dents, will be prohibited from enforcing the two invalid conditions which the Collector o 
Customs had imposed for release of the gold on payment of the fine in lieu of confiscation. 

Appeal from the Judgment and Decree, dated the 3rd July, 1953, of the Cal- 
cutta High Court in Appeal from Original Order No. 7 of 1953, arising out of the 

gtli May, 1958. 


* CA. No. 256 of 1954. 
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Judgment and Decree, dated the 5th August, 1952, of the said Higli Court in matter 
No. 84 of 1952. 

A'". C. Chalicrjcc, Senior Advocate {S. K. Kapur and 7 . K. Shroff, Advocates, 
with him) for Appellant. - ' ' 

C. K. Daplitarjj (Solicitor-General of India) ( 77 . J. Vmrigar and R. 77 . Dhebar, 
Advocates with him) for Respondents Nos. i to 3. 

B. Sen, Senior Advocate, {S. K. MuUicrjcc and B. J\f. Ghosh, Advocates, with 
him) for Respondent No. 4. 

Veda Vyasa, Senior Advocate {B. P. Maheshwari, Advocate, with him) for 
Respondent No. 5. 

The Judgment of the Court was delivered by 

S. K. Das, J. — This appeal has come to us on a certificate granted by the High 
Court of Judicature at Calcutta that the ease is a fit one for appeal to this Court. 


The appellant is Shewpujanrai Indrasanrai, Ltd., a private limited company 
incorporated under the Indian Companies Act, 1913, and carrying on business 
at 69, Manohar Das Street, Calcutta. Respondents i and 3 arc the Customs Autho- 
rities concerned ; respondent q is the Union of India, and respondents 4 and 5 are 
two banks, called respectively Nationalc Handels Bank N. V., a foreign company 
carrying on business at i. Royal Exchange Place, Calcutta and Bharat Bank Ltd., 
a company incorporated under the Indian Companies Act, 1913, and having its 
registered office at 143, Cotton Street, Calcutta. 

The material facts are these. The appellant Company carries on business 
as a bullion merchant and in that capacity used to buy gold and silver in the Calcutta 
and Bombay markets and seU the same either direct or through bankers at the afore- 
said two places. It is stated that between November, 14, 1950, and November 
20, 1950, the appellant Company, in the usual course of its business, purchased 
about 9478 tolas of gold, and in respect of the said purchases, borrowed money 
from Respondents 4 and 5. The gold so purchased was deposited witli the res- 
pondent banks as security for the loans taken, 7044 tolas being deposited with Res- 
pondent 4 and about 2437 tolas with Respondent No. 5. With the consent of the 
appellant Company, the two Banks, Respondents 4 and 5, sent the gold to the Cal- 
cutta Mint for the purpose of assaying. On November 20, 1950, the Collector of 
Customs, Calcutta, asked the Mint authorities not to part with the gold, and on 
November 21, 1950, the gold was seized at the instance of the Customs Authorities, 
Calcutta, in pursuance of a search warrant issued by the Chief Presidency Magis- 
trate, Calcutta. On the same day, certain books of account of the appellant Com- 
pany were also seized from its place of business at 69, Manohar Das Street. On 


November 22, 1950, the appellant Company received a letter signed by one Jasjit 
Singh of the Customs Department, requesting the presence of the appellant at the 
Customs House on November 27, 1950, for opening and checking the bags of bullion, 
which had been seized from the Mint.^ Thereafter followed some correspondence, 
details whereof are not necessary for our purpose, between the Customs Autliori- 


/■-»s and Messrs. Sawday and Co., acting on, behalf of the appellant Company.' 
i'ecember 19, 1950,, the, appellant Company made an application in the High 
•'"'alcutta under Article 226 of The. Constitution in which it asked for the issue 
of apjV^^^tiTWrits ormrtiers-quashing the orders of seizure and detention of its 
gold-an^w^rLof account, and for a further direction that the Customs Authorities. 
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be prohibited from giving effect to the said orders of detention and seizure or from 
taking any steps in connection with the gold or tlie books of account seized; This 
writ application Was heard and disposed of by, an order made by Bose, J., of the 
Calcutta High. Court on April 23, 1951, the result of which was that the rule was 
made absolute to this extent only that the seizure of tlie books of accoimt was de- 
clared to bfe illegal land a direction; was made that the books be returned forthwith 
to the appellant Company. ' No order was made about the gold seized and detained. 

Oh June 20, 1951, the Customs Autlio'rities sent a notice to ih'e' appellant Com- 
pany which was in these terms ; — ’ ’ 

. ■ . • 1 , - 

“ Subject Seizure of 9478.15 tolas of gold af the Government of India Mint, Strand Road, 

Calcutta. ■ ■ ' - “ , 

I have been directed by the Collector of Customs' to inform you that the above case has been 
placed before him for adjudication by the Superintenident, Preventive Service. A copy of the note 
submitted by the latter together with copies of the assay reports therein referred to are enclosed here- 
with. ’ ( 

2. You are requested to show cause in writing within fourteen days from date hereof why penal 
action should not be taken against you and die 9478.19 tolas of gold in question under the ’ provi- 
sions of sections 167 clause (8) and 168 of the Sea Customs Act, 1878, for alleged violation of section 
19 of the same Act read with section 8 of the Foreign Exchange Regulation Act, 1947. 

. 3. You are also requested to send copies of all documentary evidence including all books of 
account, vouchers, etc., along with your explanation. 

4. On receipt of your explanation, the Collector has directed me to further inform you that 
in this case a date and time will be fixed for hearing at which you will be required' to produce all 
oral evidence in support of your explanation and also to make your submissions.” 

This notice was issued on the strength of an information contained in a notice 
which the Superintendent, Preventive Service of the Customs Authorities, sub- 
mitted' and which said' that the gold in question had been smuggled into India in 
violation of the provisions of the Sea Customs Act, 1878 (hereinafter referred to 
as the Sea Customs Act) and the Foreign Exchange Regulation Act, 1947, (herein- 
after referred to as the Foregin Exchange Act) and that the gold had been sent 
to the Mint for processing, that is, for melting and casting the same into bars, 
weighing and stamping the same with the Mint Marks, and also assaying small 
portions thereof. On July 3, 1951, the appellant Company submitted its explana'^ 
tion in answer to the aforesaid notice. The parties were then heard by the then 
Collector of Customs, Sri Raja Ram Rao ; but before the hearing could conclude, 
Sri Raja Ram Rao was transferred. His successor, Mr. J. W. Orr, heard the parties 
on some days ; but on October i i,,i95i, Mr. Orr was succeeded by Sri A. N. Puri. 
This latter officer heard the parties afresh and concluded the hearing on February 
8, 1952. On May 14, 1952, Sri A. N. Puri passed the order impugned in this case, 
in which he came to the conclusion that the gold in question (9478.19 tolas) was 
smuggled. gold, and that there was a contravention of the provisions of section 19 
of the Sea Customs Act read with section 8 of the Foreign Exchange Act.- The final 
order which he made was in these terms : — - ■ , , 

, “ I accordingly order tliat the entire quantity of, the gold seized on the 21st November, 1950, 
amoimting to 9478.19 tolas be confiscated under section 167 (8) of the Sea Customs Act. In lieu 
of confiscation, however, I give the owner of the said gold an option under section 183 ibid, to pay 
a fine of Rs. 10,00,000 (Rupees ten lakhs only) in addition to the proper customs duty- and other 
charges leviable thereon within four months from the date of the despatch of this order. The release 
of the gold will be further subject to the production of a permit from Re^rve Bank of Incia 
within the aforesaid period.” ' ' ’ 
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On June 19, 1952, the appellant Company filed a second writ petition in the 
High Court of Calcutta in which it asked that (a) a writ of certiorari do issue 
against Respondents 1 to 3 calling upon them to produce the record of the proceed- 
ing resulting in the impugned order of May 14, 1952, and for quashing the same ; 
(i) a writ oi mandamus do issue requiring Respondents i to 3 to forbear from giving 
effect to the orders of seizure, detention and confiscation of the appellant’s gold 
and further requiring the said respondent to return the gold to the appellant ; and 
(c) a writ of prohibition do issue restraining the said respondents from taking any 
further steps in pursuance of the order of confiscation, etc. This second writ 
application was dealt with and disposed of by Bose, J., by his order, dated August 
5, 1952. Broadly speaking, the two main grounds on which he held the impugned 
order to be bad were these. The learned Judge held that by purporting to proceed 
under section 182 of the Sea Customs Act in the present case, the Customs Autho- 
rities had acted in prejudice to the provisions of section 23 of the Foreign Exchange 
Act and this was in violation of section 8 (3) of the Foreign Exchange Act as it stood 
at the relevant time. He said ; 

“If the petitioners had not been implicated in the charge it might have been open to the Customs 
Authorities to proceed under section 182 if steps were intended to be taken only against the offending 
goods but the notice to show cause makes it clear that that is not the case. Although I am not pre- 
pared to go to the length of holding that section 23 of the Foreign Exchange licgulation Act alto- 
gether excludes the operation of section 182 of the Sea Customs Act and although I have no doubt, 
that in appropriate cases where section 23 is not attracted, recourse can be had to section 182 of the 
Sea Customs Act, the present case is one in which adoption of the procedure under section 182 of 
the Sea Customs Act had prejudiced section 23 of the Foreign Exchange Regulation Act. The entire 
proceedings before the Customs Authorities must therefore be held to be without jurisdiction.” 

Secondly, he held that the conditions which the Goliector of Customs had im- 
posed in the impugned order for release of the confiscated gold were not warranted 
by the statute and as the impugned order was one composite order, different'parts 
whereof could not be severed one from the other, the entire order must be held to 
have^ been made without jurisdiction. On these findings, the rule was made 
absolute, the impugned order was quashed and respondents i to 3 were directed 
tp, forbear from giving effect, to the order. 

'Then there was an appeal which was heard by a Division Bench consisting 
•of Das and Mookerjee, JJ. That Bench held that the proceeding under the Sea 
Customs Act was in the nature of a proceeding in rein and an order of confiscation 
or penalty passed in such a proceeding was not 'a quasi-judicial act, but an adminis- 
trative or executive act, in respect of which no application for the issue of a writ 
of certiorari under Article 226 of the Constitution lay. On a construction of section 
8 {3) of the Foreign Exchange Act, as it stood at the relevant time, it held that the 
restrictions mentioned therein had a double effect and the remedies available under 
section 167 (8) of the Sea Customs Act and under section 23 of the Foreign Ex- 
change Act were cumulative in nature. It said : 

“ The former remedy (meaning the remedy under the Sea Customs Act) is intended to levy the 
customs duties and is mainly directed against the goods; the latter is penal, intended to punish the 
person concerned in the act of smuggling. There is thus no question of the former proceeding 
prejudicing the latter proceeding.” 

Accordingly the Division Bench bold that the first ground on which Bose, J., 
had held the impugned order to be bad was not sustainable. With regard to the 
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conditions imposed in the impugned order for the release of the confiscated gold, 
it held that the invalidity, if any, of the imposition of such conditions did not 
affect the main order of confiscation. It said : 

“Section 183 casts an imperative duty on the officer adjudging confiscation to give' the owner 
of the goods an option to pay such a fine as the officer thinks fit in lieu of confiscation. The duty 
so cast is an exercise of jurisdiction by the officer concerned quite separate from the exercise of his 
jurisdiction under section 167 (8) imposing confiscation and penalty. . If any illegality has attached, 
in the matter of exercise ofhis jurisdiction under section 183, the illegal condition may be set aside.” 

, In the result, it accepted. the appeal and set aside the judgment and order/of 
Bose, J. ' 

The present appeal is from the aforesaid judgment and order of the Division 
Bench, dated July 3, 19^3 • 

There are two preliminary points which we may conveniently dispose of here, 
before we go on to the main contentions urged on behalf of the appellant Com- 
pany. In giving a certificate in this case the learned Chief Justice, with whom Das 
Gupta, J., agreed, expressed the view that the question whether the proceeding 
in which the order appealed from was made was of a civil or criminal nature, or 
was, in the language of Article 132 of the Constitution, ‘ other proceeding ’ was not 
free from difficulty ; he added that, in any event. Article 135 of the Constitution 
applied in the present case, because it was not disputed that certain questions of 
interpretation of the Constitution were involved and, therefore, the case was clearly 
one where an appeal would lie to tire Federal Court immediately before the com- 
mencement of the Constitution. The learned Solicitor-General, ^vho has appeared 
before us on behalf of Respondents, i to 3, has not accepted as correct the view that 
Article 135 justified the grant of a certificate in this case. He has not, however, 
pressed us to decide in this case the question of tlie competency of the certificate 
given by the High Court, and has raised no objection to a decision of the appeal 
on merits. The question whether a proceeding on a writ application is of a civil 
or criminal nature within the meaning of those expressions in Articles 133 and 134 
of the Constitution has led to some divergence of opinion in the High Courts, and 
we understand that it is one of the questions for decision in some cases which we 
have recently admitted. In the view which we have taken of the present case on 
merits and the further circumstance that it is open to us to give Special Leave to the 
appellant under Article 136 of the Constitution, we do not think that it is necessary 
in the present case to decide the question mooted by the learned Chief Justice in 
his order, dated December i, 1953, and we prefer not to express any opinion thereon. 

The other point relates to the view expressed by the High Court in the order 
under appeal that an order of confisaction or penalty under the Sea Customs Act is 
a mere administrative or executive act, in respect of which no application for a wi'it 
of certiorari lies. It is necessary to state that tire point is now concluded by two 
recent decisions of tlris Court. ’ In F. M. Roy v. Collector of Customs, Calcutta^, this 
Court held that the imposition of a fine under section 1 67 (8) of the Sea Customs 
A ct was really a quasi-judicial act and in the later decision of Leo Roy Frey v. The 
Superintendent, District Jail, Amritsar and another-, it has been held that in imposing con- 


L (1957! S.G.R. 1151, : (1957)8.0.3.734; 2. (1958) S.G.A. 240 : 1958 S.CJ. 301 ; 1958 

157) M.L.J. (Cr.) 684. M.L.J. (Cr.) 289 
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fiscation and penalties under the Sea Customs Act, the Collector acts judicially. 
Therefore, the view that an order of confiscation or penalty under the Sea Customs 
Act is a mere administrative or executive act is no longer tenable. 

Now, we proceed to a consideration of the two main points urged on behalf 
of the appellant Company. ' It has been argued before us that on a proper construc- 
tion of section 8 (3) of the Foreign Exchange Act (as it stood at the relevant time) 
'read with section 1 9 of the Sea Customs Act, it was not legally open to the Customs 
Authorities in the present case to take any action against the appellant Company 
under the Sea Customs Act, as such action prejudiced the provisions of scetion 23 
of the Foregin Exchange Act. To appreciate this point it is necessary to read some 
of the relevant sections of the Foregin Exchange Act and the Sea Customs Act. 

Sub-sections (i) and (2) of section 8 of the Foreign Exchange Act impose res- 
trictions on import and export of currency and bullion. Sub-section (i) states 
inter alia, that the Central Government may, by notification in the official gazette, 
order that, subject to such exemption, if any, as may be contained in the notification, 
no person shall, except with the general or special permission of the Reserve Bank, 
bring or send into the States any gold or silver. Such a notification was published 
on August 25, 1948, which said in substance that except with the permission of the 
Reserve Bank, no person shall bring into the Stales from any place outside India 
any gold, bullion, etc. Sub-section (3) was at the relevant time in these terms ; — 

“ 8 (3) — ^The restrictions imposed by sub-sections (i) and (2) shall be deemed to have been 
imposed under section 19 of the Sea Customs Act, 1878, without prejudice to the provisions of 
section 23 of this Act, and all the provisions of that Act shall have effect accordingly.” 

The aforesaid sub-section was later deleted by Act VIII of 1952, and a new 
section, namely, section 23-A was introduced which provided inter alia that the res- 
trictions imposed by sub-sections (i) and (2) of section 8 shall be deemed to have 
been imposed under section 19 of the Sea Customs Act and all the provisions of 
that Act shall have effect accordingly except that section 1 83 thereof shall have 
effect as if for the word “shall” therein, the word “may” were substituted. At the 
time relevant for the purpose of the present case, sub-section (3) of section 8 was in 
full force and effect and the question under our consideration has to be decided with 
reference to that sub-section. We then come to section 23 of the Foreign Ex- 
change Act which at the relevant time was in these terms ; — 

“ 23. Penalty and Procedure — (i) Whoever contravenes any of the provisions of this Act or of any 
rule, direction or order made thereunder shall be punishable with imprisonment for a term which 
may extend to two years or with fine or with both, and any Court trying any such contravention 
may if it thinks fit and in addition to any sentence which it may impose for such contravention, 
direct that any currency, security, gold or silver, or goods or other property in respect of which 
the contravention has taken place shall be confiscated. 

(2) 

(3) No Court shall take cognisance of any offence punishable under this section ! except 

upon a complaint in writing made by a person authorised in this behalf by the Central Government 
or the Reserve Bank by a general or special order : 

Provided that where any such offence is the contravention of any of the provisions of this Act or 
any rule, direction or order made thereunder which prohibits the doing of an act without permission, 
no such complaint shall be made unless the person accused of the offence has been given an 
opportunity of showing that he had such permission. 

(4) If the person committing an offence punishable under this section is a company or otlicr 
body corporate, every director, manager, secretary, or other officer thereof shall, unless he proves 
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that the offence was committed widiout his knowledge or that he exercised all due diligence to pre- 
vent its commission, be deemed to be guilty of such offence.” . ; 

Turning now to the Sea Customs Act, we start with section 19 which is in 
Chapter IV. It says : — 

» ■ ' 

“ 19. The Central Government may, from time to time, by notification in the Official Gazette 
prohibit or'restrict the bringing or taking by sea or by land goods of any specified description into or 
out of India across any customs frontier as defined by the Central Government.” i 

Section 167 occurs in Chapter XVI of the Sea Customs Act and in so far as 
it .is relevant for our purpose, it states ; — 


“167. The offences mentioned in the first column of the following schedule shall be punishable 
to tire extent mentioned in the third column of the same with reference to such offences respectively : — 


1 Offences. 

Section of this Act to 
which offence has 
reference. 

Penalties. 

(.8) If any goods, the importation 


Such goods shall be liable to 

or exportation of which is for the 
time being prohibited or restricted 


. confiscation ; and any person 
concerned in any such ' offence 

by or under Chapter IV of this Act, 
be imported into or exported from 
India contrary to such prohibition or 

18 and ig. 

shall be liable to a penalty not 
exceeding three times the value 
of the goods, or not exceeding 

restriction ; 


one thousand rupees.” 


Section 182. of the Sea Customs Act deals tvith adjudication of confiscation 
and penalties referred to in section 167 aforesaid. It states — 


“ 182. In every case, except the cases mentioned in section 167, Nos. 26, 72 and 74 to 76 
fioth inclusive, in which, under this Act, anything is liable to confiscation or to increased rates of 
■duty ; or any person is liable to a penalty, such confiscation, increased rate of duty or penalty may be 
adjudged — 

(a) without limit, by a Deputy Commissioner or Deputy Collector of Customs, or a Customs- 
Collector ; 

■ (A) up to confiscation ofgoods not exceeding tsvo hundred and fifty rupees in value, and imposi- 
tion of penalty or increased duty, not exceeding one htmdred rupees, by an Assistant Commissioner 
or Assistant Collector of Customs ; 

(c) up to confiscation of goods not exceeding fifty rupees in value, and imposition of penalty or 
increased duty not exceeding ten rupees, by such other subordinate officers of Customs as the Chief 
Customs Authority may, from time to time, empower in that behalf in virtue of tlieir office • 

Provided that the Chief Customs Authority may, in the case of any officer performing the duties 
■of a Customs Collector, limit his powers to those indicated in clause (A) or in clause (c) oftliis section, 
and may confer on any officer, by name or in virtue of his office, the powers indicated in clauses (a), 
(A) or [c) of this section.” 

Section 183 has an important bearing on one of the questioirs urged before us 
and is in these terms ; 

“ 183. 'Whenever confiscation is authorised by tliis Act, the officer adjudging it shall give "the 
owner of the goods an option to pay in lieu of confiscation such fine as tlie officer thinks fit.” 

, Section 184 of the Sea Customs Act states that whenever anytliing is confis- 
cated under section 182, such tiling shall thereupon vest in Government, and the, 
•officer adjudging confiscation shall take and hold possession of the thing confiscated 
nnd every officer of police, on the requisition of such officer, shall assist in taking 
a.nd holding such possession. Section 186 of the Sea Customs Act states, inter alia^ 
that the award of any confiscation, penalty or increased rate of duty under the Act 
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by an officer of Customs shall not prevent the infliction of any punishment to wliich 
the person affected thereby is liable under any other law. 

Now, the argument urged on behalf of the appellant arising as it does out of 
section 8 (3) of the Foreign Exchange Act and section 19 of the Sea Customs Act is 
this. Under sub-section (3) of section 8 a restriction imposed by a notification 
made under sub-section (i) of the section shall be deemed to have been imposed 
under section 1 9 of the Sea Customs Act and all the provisions of the Sea Customs 
Act shall have effect accordingly ; but the argument is that this deeming provision 
in subject to an important qualification contained in the words ‘ without prejudice 
to the provisions of section 23 of this Act,’ meaning thereby the Foreign Exchange 
Act. The contention is that though die restriction imposed under sub-section (i) 
of section 8 is to be deemed to have been imposed under section 1 9 of the Sea Cus- 
toms Act, such deeming is to be without prejudice to, that is, subject to the pro- 
visions of section 23 of the Foreign Exchange Act; therefore where a contravention of 
any of the provisions of the Foreign Exchange Act has taken place such as is punishable 
under section 23 thereof, the only remedy available in sdeh a case is the one under 
section 23 and it is not open to the Customs Authorities to take action against the 
offender under sections 167 (8), 182 a!nd 183 of the Sea Customs Act. It is con- 
tended that this is the true scope and effect of sub-section (3) of section 8 of the Foreign 
Exchange Act, if due regard is paid to the clause ‘ without prejudice to the pro- 
visions of section 23 of this Act ’ occurring therein. It is further pointed out that 
there is power under section 23 itself to consfiscate the goods in' respect of which 
the contravention has taken place. 

On behalf of Respondents i to 3, however, it is contended that the clause “with- 
out prejudice to the provisions of section 23 ” does not mean “ subject to the pro- 
visions of section 23 ” and its true effect is merely this : when there is- contravention 
of the restrictions imposed bysub-seetions (i) and (2) of sections, which restrictions 
are deemed to have been imposed under section 1 9 of the Sea Customs Act, the con* 
travention may have a double effect ; it involves a violation of the provisions of 
the Sea Customs Act and may at the same time involve a violation of the provisions 
of the Foreign Exchange Act and, if the offender is known, two remedies may be 
available to the authorities concerned ; one remedy is to proceed under the rele- 
vant provisions of the Sea Customs Act and the other under the relevant provisions 
of the Foreign Exchange Act. These two are concurrent remedies, which are not. 
mutually exclusive, though in the matter of punishment the question may arise 
whether a person can be punished twice for the same act or offence. 

On a careful consideration of these rival contentions we have come to the con- 
clusioh that it is not necessary on the facts of the present case to decide the larger 
question as to whether two remedies are available to the authorities concerned in . 
respect of a contravention which comes both under the Sea Customs Act and the 
Foreign Exchange Act and ,if so, to tyhat extent the two remedies are concurrent, 
cumulative or otherwise. Let us confine ourselves to the application of sub-section 
(3) of section 8 of the Foreign Exchange Act to the facts of this case. That sub- 
section states firstly, that the restrictions imposed by sub-sections (i) and (2) shall 
be deemed to have been imposed under section 1 9 of the Sea Customs Act ; secondly, 
it states that the aforesaid deeming provision shall be without prejudice to the pro- 
visions of section 23 of the Foreign Exchange Act ; and thirdly, it states that all the 
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provisions of tlie Sea Customs Act shall have effect accordingly. The construction, 
put foi’ward on behalf of the appellant Company is that where section 23 of the 
Foreign Exchange Act is applicable, any other remedy under the Sea Customs Act 
is barred because that is the effect of the second part of the sub-section which says 
that the deeming provision shall be without prejudice to the provisions of section 
23 and the concluding part of the sub-section which says that all the provisions of 
the Sea Customs Act shall have effect accordingly is controlled by the second 
part, as is indicated by the use of the word ‘ accordingly ’ therein. The learned 
Solicitor-General has put forward a different construction. According to him, 
the second part of the sub-section when it says ‘ rvithout prejudice to the provisions 
of section 23' merely, means that the remedy under section 23 is also available in an 
appropriate case, but it does not -bar the remedy available under the Sea Customs 
Act ; otherwise, the third and concluding part of the sub-section is rendered otiose. 
He has further supported his contention by a reference to section 23 A, inserted in 
1952, which repeats the phraseology of deleted sub-section (3) of section 8 but makes 
it sufficiently clear what tlie meaning of the clause ‘without prejudice to the pro- 
visions of, section 23’ is. . 

We do riot so decide, but let us assume that the construction put forward on be- 
half of the appellant is the one that should be accepted in this case. The question 
then is — does section 23 of the Foreign Exchange Act apply to the facts of this case 
and could the appellant Company be proceeded against under that section ? A 
distinction must at once be drawn between an action in rem and a proceeding in personam. 
Section 23 of the Foreign Exchange Act is a proceeding against the offender, and 
is applicable to the person who contravenes any of the provisions of that Act, even 
though on a conviction for such contravention, the Court may, if it thinks fit and 
in addition to any sentence which it may impose for such contravention, direct that 
the goods in respect of which the contravention has taken place be confiscated. In 
substance it is a proceeding against a person for the purpose of penalising him 
for a contraventicn of the provisions of the Foreign Exchange Act, and such a pro" 
ceeding is availabe when the offender is known. Take, ho^vever, a case where the 
offender (the smvggler, for example) is not knowm, but the goods in respect of 
which the contravention has taken place are known and have been seized. Section 
1 67 (8) of the Sea Customs Act contemplates a case of this nature, when it describes 
the offence in cdumn i in the following words ; — 

“ If any goods, the importation or exportation of which is prohibited or restricted 

be imported into orexported from India contrary to such prohibition or restriction.” 

The penalty p'oyided is that the goods shall be liable to confiscation. There 
is a further provsion in tlie penalty column that any person concerned in any such 
offence shall beliable to a penalty not exceeding three times the value of the goods, 
etc. The pointto note is that so far as the confiscation of the goods is concerned, 
it is a proceediig in rem and the penalty is enforced against the goods \sdiether the 
offender is knovn or not known ; tire order of confiscation under section 182, Sea 
Customs Act, qrerates directly upon the status of the property, and under section 
184 transfers an absolute title to Government. Therefore, in a case where the 
Customs Autlurities can pi'oceed only against the goods, there can be no question 
of applying setion 23 of the Foreign Excliange Act and even on the construction 

s GJ-155 
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putforward on behalf of the appellant Company as respeets section 8 (3), theremedy 
under the Sea Customs Act against the smuggled goods cannot be barred when 
■on the facts of the case section 23 can have no application, no question of prejudicing 
its provisions by the adoption of the procedure under the Sea Customs Act can 
at all arise, 

Bose, J., was fully aware of this distinction between section 23 of the Foreign 
Exchange Act and section 167(8) of the Sea Customs Act. Indeed, he expressly 
■said that he had no doubt that in appropriate cases where section 23 is not attrac- 
ted, recourse can be had to section 182 of the Sea Customs Act ; but he thought 
that the notice which was issued to the appellant Company in this ease on June 20, 
1951, showed that the intention was 'to proceed against the offender also, and this, 
according to him, made a difference and brought in section 23. We are unable 
to agree. We have quoted the notice in an earlier part of this judgment. The 
notice asked the appellant to sho^v cause why penal action should not be taken 
against it and the gold undci the provisions of section 167 (8) for alleged violation 
■of section 19, Sea Customs Act, and section 8, Foreign Exchange Act. Neither the 
notice, nor the note of the Superintendent, Preventive Service (enclosed with the 
notice) suggested that the appellant was the smuggler and, therefore, liable to pen- 
alty under section 23 of the Foreign Exchange Act. Section 167 (8) of the Sea Cus- 
toms Act provides for two kinds of penalties when contraband goods are imported 
into or exported from India ; one is confiscation of the goods which is an order in 
rem and the other is a penalty on the person concerned in any such offence ; that 
is, the offence described in column i of item (8). Taking the view most favourable 
to the appellant, it may be said that the notice contemplated both kinds of pro- 
ceedings, namely, one in rem and the other in personam and asked the appellant 
to show cause against the imposition of both penalties mentioned in the third col- 
mun of section 167 (8) ; but the notice did not show any intertion, nor did it 
suggest even a possibility, of proceeding against the appellant under section 23 of 
the Foreign Exchange Act. There is, we tliink, an appreciable lifference between 
the expression ‘any person concerned in any such offence’ occurring in the third 
column of section 167 (8) of the Sea Customs Act and the expression ‘whoever con- 
travenes any of the provisions of this Act ’ occurring in section 23 of the Foreign 
Exchange Act. A person may be concerned in the importation, of smuggled gold, 
without being a smuggler himself or without himself contravenirg any of the pro- 
visions of the Foreign Exchange Act. In this sense, the scope of s-ction 167 (8), Sea 
Customs Act, is different from that of section 23 of the Foreign Exchange Act. 
Moreover, in the case under our consideration, the only penalp imposed under 
section 167 (8) was the confiscation of the gold which indicates tint the authorities 
proceeded with the proceeding in rem and dropped the proceedng in personam ; 
therefore, no question of prejudicing the provisions of section 23, Foreign Exchange 
Act, arose in this case. We think that Bose, J,, was in error in tiinking that the 
adoption of the procedure under the Sea Customs Act prejudiced in any way the 
provisions of section 23, Foreign Exchange Act, in the present cae. 

On this finding, it is unnecessaiy to go into any of the larger questions which 
were canvassed before us in the course of arguments. We were addressd atsomelength 
on (i) what would happen to the smugglled goods if the offender did in the course 
of a trial under section 23 and the provisions of the Sea Customs Act vere not avail- 
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able ; (ii) what would' be the position if two contradictory findings ^vere given with 
regard to the goods — one by the Customs Authorities under the Sea Customs Act and 
tire other by the Court under section 23,, Foreign Exchange Act — in case two con- 
current remedies tveFe open ; and (iii) what would happen to the safeguards given 
to an accused person under section 23, if it were open to the Customs Authorities 
to by-pass section 23 and proceed under the Sea Customs Act. These are interesting 
and, may be, important questions ; and we have no, doubt that they will be decided 
when they really fall for decision in an appropriate case. In the case under present 
consideration, it is sufficient to state that on the facts found, no prejudice was caused 
to the provisions of section 23 by adopting the procedure resulting in the impugned 
ordei' of confiscation, and the contention of the appellant that the Customs autho- 
rities had no jurisdiction to adopt the procedure under the Sea Customs Act 
cannot be accepted as correct. . . . ■ . ' 

This brings us to the second main contention urged on behalf of the appellant. 
By the impugned order the Collector of Customs confiscated the gold, and in lieu 
thereof gave the appellant an option to pay fine of Rs. 10,00,000 (Rupees ten lakhs). 
It is not disputed that the impugned order upto the extent stated above was "within 
his jurisdiction to make. The Collector, however, imposed two otlier conditions 
for the .release of the confiscated gold ; one was the production of a permit from the 
Reserve Bank of India in respect of the gold within four montlis from the date of 
despatch of the impugned order and the other was the payment of proper Customs 
duties and other charges leviable in respect of the gold Nvithin the same period of 
four months. The High Coirrt held, rightly in our opinion, that the Collector had 
no jurisdiction to impose the afoi'csaid two conditions. It has been fairly conceded 
by the learned Solicitor-General that there is no provision in the Foreign Exchange 
Act or the Sea Customs Act under which the Reserve Bank could give permission 
in respect of smuggled gold witli retrospective effect ; if it could, tliere would be 
no offence under section 167 (8) and the order of confiscation itself would be bad. 
As to the second condition of payment of customs duty, etc., the learned Solicitor- 
General referred us to a decision of the Bombay High Court in Keki Hormasji Elavia 
V. The Union of India^, referred to in Compilation of Judgments in Customs Cases, 
published by the Central Board of Revenue, and submitted that cmtoms duty was 
payable under section 88 of the Sea Customs Act, as in the Bombay case^. The 
facts of the Bombay case'^ were entirely different ; it was found there drat the 
goods, which were toilet and perfumery goods, had been smuggled through the 
Port of Kantiajal near Surat without payment of any duty and in those circum- 
stances, it was held that sectiont 88 applied. In the case before' us there is no 
finding by what means the gold was smuggled by sea or land and it is difficult 
to see how section 88, which relates to goods not cleared or warehoused within 
four months after entry of vessel, can be of any help in the present case. 

We are, therefore, of the view that the Collector of Customs had no jurisdic- 
tion to impose any of the tn’^o conditions mentioned above. What then is the result ? 
On behalf of the appellant it has been argued that the order being a composite and 
integrated order, it is not severable ; and secondly, it is contended that on an appli- 
cation for a writ of certiorari, the superior Court must quash the whole order when 
it is foimd to be bad and in excess of jurisdiction even as to a part tliereof. The 

1. CMl Application No. 1296 of 1953 decided on 18th August, 1953. 
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question of severability docs not present any great difficulty. It has been- the 
subj'cct of consideration in more than one decision of this Court, and in the recent 
decision in R.M.D. Cliatnarbaugwalla v. Union of India^, the principles governing 
it have been summarised. Applying those principles we find no difficulty in holding 
that the invalid conditions imposed by the Collector arc not so inextricably mixed 
up tliat they cannot be separated from the valid order of confiscation and fine in lieu 
thereof ; there is also no doubt that the Collector would have passed the order of 
confiscation and fine in lieu thereof on his finding that the gold was smuggled gold, 
even if he realised that the conditions he was imposing were invalid ; it is also 
clear that the conditions do not form part of a single scheme which can be operative 
only as a whole. Learned counsel for the appellant has referred us to the sixth 
rule enunciated in Chamarhaugwalla's decision^ and has contended that if the invalid 
conditions arc expugned, what remains of the impugned order cannot be enforced 
without making an alteration or modification as to the time limit fixed, and 
therefore the whole order must be struck down as void. We are unable to agreef 
The sixth rule aforesaid is based on the ground that the Court cannot make 
alterations or modifications in order to enforce what remains of a statute after 
expunging the invalid portions thereof ; otherwise it will amount to judicial 
legislation. No such consideration arise in the case before us. There is no legal 
difficulty in enforcing the rest of the impugned order after separating the invalid 
conditions therefrom ; on the passing of the order of confiscation, the gold vests in 
Government and section 183 does not make it obligatory on the Collector to fix a 
time limit for payment of the fine in lieu of confiscation. It is really for the 
benefit of the owner that a time is fixed for payment of fine. Even if the 
time- limit is altered, by no stretch of imagination can it be said such alteration 
amounts to judicial legislation. For these reasons we agree with the Division 
Bench of the High Court that the invalid conditions imposed by the Collector 
m this case are severable from the rest of the impugned order. 

Learned counsel has relied on the decision in The King v. Willesden Justices, Ex 
parte Utley^, for his contention that the High Court has no power, on certiorari, to 
amend the impugned order by striking out the invalid conditions ; nor has this Courtj 
on an appeal from an order on an application for the issue of a writ of certiorari, any 
power higher than that of the High Court. He has contended that the essence of the 
remedy of certiorari is that it necessarily involves revising the decision of the inferior 
Court to which it is directed in one of three ways ; (a) by quasing it ; (b) by removing' 
the case and trying it in a Court of competent jurisdiction ; or (c) by causing it to be 
heard. According to English' precedents, so argues learned counsel, certiorari 
involves an examination ofa decision of the Court to which it is addressed to see-“what 
of right and according to the law and custom of England we shall ■ see fit to be done’ ’ 
{see Short and Mellor’s Practice of the Crown Office, 2nd edition, pp. 504-505) . We 
do not think that we are called upon in this case to go into the early history of the 
prerogative writ of certiorari in England or even to decide what is the extent of the 
power of the High Court, on a prayer for the issue of a writ in the nature of a writ of 
certiorari, under Article 226 of the Constitution. Broadly speaking, it is true that an 
essential feature of a writ of certiorai i is that the control which is exercised through 


it over judicial or quasi- judicial Tribunals or bodies is not in, an appellte but super- 

I. (1957) S.G.R. 930: (1957) S.C.J. 593: (S.G.)76 :(i 957 M.LJ.(Cl) 547- 
{1957) 2 MLJ. (S.G.) 76 : (1957) 2 An.W.R. Q. L-R- (1948) i K..B. 397- 
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visory capacity. This Court observed in T. C. Basappa v. T. Magappa and another'^ 
at page 257: 

“ In granting a writ of certiorari the superior Court does not exercise the pots'ers of an appellate 
Tribunal. It does not review or reweigh the evidence upon which the determination of the inferior 
Tribunal purports to be based. It demolishes the order which it considers to be without jurisdiction 
or palpably erroneous but does not substitute its own views for those of the inferior Tribunal. The 
offending order or proceeding so to say is put out of the u-ay as one which should not be used to 
the detriment of any person.” , ' 

In the same decision, it was also observed : 

In view of the express provisions in our Constitution we need not now look back to the early 
history or the procedural technicalities of these writs in English law, nor feel oppressed by any 
difference or change of opinion expressed in particular cases by English Judges. We can make an 
order or issue a wit in the nature of certiorari in all appropriate cases and in , appropriate manner, 
so Jong, as we keep to the broad and fundamental principles that regulate the exercise of jurisdic- 
tion in the matter of granting such wits in English law.” 

In King v. Willesden Justices,^ the applicant was convicted and fined ^^15 
for failure to stop his vehicle on being so required by a police constable in uniform 
contrary to the Road Traffic Act, 1930, section 20, sub-section (3). The ground for 
the application was that the maximum penalty prescribed by section 20, sub-section 
(3) , for tlie offence in question was a fine of ^^5 and that therefore the penalty of 1 5 
imposed by the Justices was bad in la\y and in excess of their jurisdiction. Lord 
Goddard, G.J., said ; 

“Our attention, has been called to several cases, including Reg. v. Stade^i Beg v. Kay^ and Reg 
V. Gridland^, but having considered them all, m/ opinion remains as it was at the outset that if 
a sentence be imposed which is not authorised by law for the offence for which the defendant is 
convicted, that makes the conviction bad on its ‘face and being a bad conviction, it can be 
brought up here to be quashed, and when so brought up, must be quashed, for this Court has no 
power, and never has had any power, on certiorari, to amend the conviction.” 

Itds worthy of note that the decision proceeded on the footing that the man had 
a , penalty imposed upon him which the law did not permit him to suffer and that 
made the conviction bad; and the conviction being bad, the applicant was entitled 
to his order of cerliorari. 

But we think that there is a more convincing answer to the contention urged on 
behalf of the appellant. In an earlier part of this judgment we liave quoted in extenso 
the prayers which the appellant had made in its petition in die High Cqurt. The 
appellant did not confine itself to asking for a ivrit of certiorcri only, but asked for a 
mandamus requiring Respondents i to 3 to forbear from giving effect to die orders of 
seizure, detention and confiscation of the gold and further requiring them to return 
the gold, and also asked for awrit of prohibition restrainingRespondents i to 3 from 
taking further steps in pursuance of die order of confiscation. These prayers ivere 
neither unnecessry nor a mere surplusage; they were appropriate for the purpose of 
avoiding die conditions which the Collector had imposed for release of the gold. It 
is well-settled that where proceedings in an inferior Court or Tribunal are partly 
within and partly without its jurisdiction, prohibition will lie against doing what 
is in excess of jurisdiction. {See Halsbury’s Law;s of England, third edition, 
volume II, paragraph 216, page n6). In the recent decision in ZJflZwia’jcajee 


n (1955) 1 S.e.R. 250 : (1954) S.C.J. 695. 

2. L.R. (1948) K.B. 397- 

3. {1895) 64 LJ. (M.C.) 232. 

4- (1873) L.R. 8 Q,.B. 324- 


5- (1857) 7 E. & B. 853. 

6. Civil Appeal Mos 455 to 457 and Civil 
Appeal Nos. 656 to 658 of 1957. 
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this Court held a part of a notification made under section 3 of the Commission of 
Enquiry Act (LX of 1952) to be liad, and holding that it was severable from the 
rest of the notification, deleted it and held the rest ofthc notification to be good. 

Therefore, we do not see any insuperable difficulty in the present case in prohi- 
biting Respondents 1 to 3 from enforcing the two invalid conditions which the 
Collector of Customs had imposed for release of the gold on payment of tlie fine in 
lieu of confiscation, and the time-limit of four months fixed by the Collector must 
accordingly run from the date of this order. ‘ 

The only other points that require consideration are the points urged on behalf 
of the two banks. Respondents 4 and 5. These respondents say that though the 
general property in the goods pledged remained with the pledgor, a special property 
passed to the pledgee in order that he might be able to sell the pledge if and when his 
right to sell arose. They complain that they have been deprived of this special 
property by reason of the proceeding resulting in the impugned order, adopted under 
the Sea Customs Act by the Collector of Customs ; they contend that their right is 
guaranteed under Article 19 (i) (f) of the Constitution, and the provisions of the 
Sea Customs Act in so far as they take away the pledgee’s right without providing for 
a notice to the pledgee or an option to pay the fine in lieu of confiscation are not 
reasonable restrictions in the interests of the general public within the meaning of 
clause (5) of the said Article. Our attention has been drawn to section 19-A of the 
Sea Customs Act ^vhich enables the Central Government to make regulations, cither 
general or special, respecting the detention and confiscation of goods the importa- 
tion of which is prohibited, and the conditions, if any, to be fulfilled before such 
detention and confiscation, and also to sub-section ( i ) thereof under which tlie Chief 
Customs Officer may require the regulations to be complied with and may satisfy 
himself in accordance with those regulations that the goods are such as are prohi- 
bited to be imported. It is pointed out that no regulations have yet been made, 
and in the absence of any regulations the Customs officers have an uncontrolled 
and unguided power in the matter of detention and confiscation of goods. 

So far as the Nationale Handels Bank N.V., Respondent 4, is concerned, it has 
no right under Article 19. Assuming that a Company can be a citizen as defined in 
the Constitution, Respondent 4 admittedly is a foreign Company possessing no rights 
of a citizen of this country. On the same assumption the Bharat Bank, Ltd., Respon- 
dent 5, being an Indian Company may have the rights of a citizen under Article 19; 
but in the circumstances which we shall presently state, we do not think that its corn- 
plaint as to the infraction of a fundamental right can be raised at this stage. ' Apart 
altogether from the considerations which' the learned Solicitor-General has pressed (as 
to whicli it is unnecessary for us to express any final opinion) , namely, (i) that a, pled- 
gee cannot have a right higher than that of the pledgor, (ii) that the pledgor does not 
cease to be the' bwner by reason of the pledge, 'a-nd (iii) that in an action in rem the 
order operates directly upon the status of the property and, as in this case, vests the 
property absolutely in Goverrtment, there are certain other circumstances which 
militate against the claim now put foward by Respondent 5. ‘The order of the Collec- 
tor shows that all throughout the adjudication proceedings Respondent 5 was repre- 
sented by counsel before the Collector. The Collector passed his order on May 14, 
1952, and a copy was fonvarded to Respondent 5. The respondent took no steps 
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against the order, but was content with its position as respondent to the application, 
which the present appellant filed in the High Court. It is also to be noticed diat tire 
Collector’s order shows that he was not fully satisfied with the story of the appellant 
that the gold had been pledged with the Banks in the manner suggested. So far as the 
transactions with tlie Bharat Bairk are concerned, he said ; ' - 

“ The Majud Bahi (stock book) of the firm showed a closing balance of gold weighing’ tolas. 
2,457-6-0 as lying with the Bharat Bank, Ltd., on 17th November, .1950, whereas tlte closing -balance 
on tliat date according to the Bank’s statement was tolas 4,651-14-0. The firm’s representative gave 
reasons for this difference which is-as mainly that instructions were given to the Bharat Bank on tlio 
17th November, 1950, to send gold weighing tolas 2,236-7-0 to Seivadin Bansilal of Bombay but the 
actual delivery of this gold to this person at Bombay did not take place until the 22nd November, 
1950. The Auditors, however, observed that they had not seen any correspondence witli tlie Bank 
in support of the above informationhvhich they .received verbally.” 

In the High Court when' the 'case was before Bose, J., Respondent 5 challenged 
the order of the Collector on several points including the alleged infraction of his. 
fundamental right-. This objection was not, however, accepted, and Bose, J., allow- 
ed the writ application on two other grounds which we have mentioned earlier. In 
the appeal before the Division Bench, Respondent 5 again relied on Article 19(1) (/) 
and the Division Bench affirmed the finding ofBose, J., that as the Sea Customs Act 
did not directly legislate in respect of the freedom guaranteed by Article 19 (1) 
(/), tliat Article had no application. Again, Respondent 5 took no steps against the 
judgment and order of the Division Bench, dated July 3, 1 953 — a judgment and order 
which it now challenged as incorrect. All along the line, it preferred to sail witli the 
appellant but figuring as r^espondent only ; it was tire appellant who moved the 
High Court for a certificate, obtained such certificate and brought this appeal to this 
Court. Respondent 5 took no action against the judgment and order of which it 
now complains. In these circumstances, we do not think that Respondent 5 can now 
be allowed to complain of a violation of its fundamental right, apart from and inde- 
pendtly of the appellant. 

The result, therefore, is as follows : The impugned order is good as to the confis- 
cation of the gold and the payment of fine in lieu thereof. The Collector of Customs 
had jurisdiction to make that order on his finding that the gold was smuggled gold. 
He, however, had no jurisdiction to impose the other two conditions which he impos- 
ed for the release of the gold. ' Though the High Court held on appeal that the inva- 
lid conditions were severable frdm the rest of the order, it did not give any appropriate 
direction regarding tliose conditions as it should have done, but allowed the appeal 
and dismissed the writ, application in tolo. We think that the appropriate order to- 
pass in this case is to dismiss the writ application in so far as it seeks to quash the im- 
pugned order of confiscation of the gold and the payment of fine in lieu thereof, and 
to 'allow it in so far as it wants a; direction restraining Respondents i to3 fromeiifoi-cing 
the two invalid conditions imposed by tlie Collector of Customs, which the Collector 
had no jurisdiction to impose. The time-limit of four months given by the Collector 
will accordingly run from die date of this order. 

The appeal is, accordingly, allowed to die very limited extent indicated, above 
but disiriissed as to the rest,, and in. the circumstances of this case, particularly in 
view of the invalid conditions- imposed by the Collector, we direct that the parties 

must bear- their owTi-costs. of die hearing in diis Com t.. . . 

Appeal allowed to a limited extent. 
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Present;— B. P. Sinha, S. J. Imam and J. L, KapurJJ. 

Razia Begum . . Appellant* 

V, 

Sahebzadi Anwar Begum and others . . Respondents. 

Civil Procedure Code {V of 190O), Order i, rule 10 (a)- — Scope — Suit by wife against husband for 
declaration that she was validly married to d'fendant — Defendant acknowledging plaintiff's claim — Person 
Aammg to be another wife of defendantif can be added as intervener — Specific Relief Act (i of iSjj), section 42 
— Suit for declaration — Scopi. 

The question of addition of parties under Order l, rule 10 of the Code of Civil Procedure 
is generally not one of initial jurisdiction of the Court, but ofajudicial discretion which has to be 
■exercised in view of all the facts and circumstances of a particular case but in some cases, it may raise 
controversies as to the power of the Court, in contradistinction to its inherent jurisdiction, or, in other 
words, of jurisdiction in the limited sense in which it is used in section 1 1 5 of the Code. 

In a suit relating to property, in order that a person may be added as a party, he should 
have a direct interest as distinguished from a commercial interest, in the subject-matter of the 
litigation. 

Where the subject-matter of a litigation, is a declaration as regards status or a legal character, 
the rule of present or direct interest may be relaxed in a suitable case where the Court is of the 
opinion that by adding that party, it would be in a better position effectually and completely to 
.adjudicate upon the controversy. , 

The cases contemplated in the last proposition, have to be determined in accordance 
withjhe statutory provisions of sections 4a and 43 of the Sepcific Relief Act. 

In cases covered ,by those statutory provisions, the Court is not bound to grant the decla 
ration prayed for, on a mere admission of the claim by the defendant, if the Court has reasons to 
insist upon a clear proof apart from the admission ; 

The result of a declaratory decree on the question of status, (e.g., that tlie plaintiff is married 
to defendant) affects not only the parties actually before the Court, but generations to come, and 
in view of that consideration, the rule of present intcre.st, as evolved by case-law relating to dis- 
pute about property, does not apply with full force ; and , 

The rule laid down in section 43 ofthe Specific ReliefAct, is not exactly a rule of res Judicata. It 
is narrower in one sense and wider in another. 

Accordingly where in a suit by the plaintiffTor a declaration that she was,the lawfully married 
wife of the defendant and also averring that the issue of the marpiage were three in number the defen- 
•dant in his written statement having admitted the entire claim an application w^ filed on behalf 
of another woman X and her son Y[X claiming to be the lawful and legally wedded wife ofthe defen- 
dant and that T was the issue of the marriage) to be added as parties to the suit on the ground that 
they were interested in denying the marri^e. • , 

Held : {Imam, J., dissenting) The Court below did not exceed their power in directing the addi- 
.tion of A" and Tas parties — defendants in the action. No r can it be said that the exercise of -the 
•discretion was not sound and as the case came before the Supreme Court by Special Leave the 
Supre W Court will not interfere with the exercise of discretion by the Court below. 

Perjmam, J. — The Court ought not to compel a plaintiff to add a party to the suit where on 
’the face o(^ the plaint the plaintiff has no cause of action against him. If a party is added by the 
Court withhut whose presence all questions involved in the suit coud be effectually and completely 
.adjudicated upon, then the exercise of the power is improper and even if it be a matter of discre" 
ition such an order should not be allowed to stand where that order is questioned in a superior Court. 

•t ~ ■■ ■ 


♦Civil Appeal No. 695 of 1957. 
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Appeal by Special X,eave from the Judgment and Order, dated the 17th Septem- 
ber, 1957, of the Andhra Pradesh High Court in Civil Revision Petition No. 1 1 12 of 
1957 arising out of the Order, dated the 6th July, 1957, of the Court of the Second 
Additional Judge, City Civil Court, Hyderabad (Deccan) made on the Application 
under Order 1, rule 10, Civil Procedure Code, in Original Suit No. 43/1 of 1957- 

M. C. Setalvad, (Attorney-General for India) C. K. Dapktary, (Solicitor-General 
■of India,) H. N. ■Sana’a/, (Additional Solicitor-General of India,) A*. C.C/ic/ier/ee, Senior 
Advocate, {Syed Mohasim, Akbar AH Moosavi, H. J. Umrigar and O. JV. Srivastaua, 
Advocates, and J. B. Dadachanji, S. Pf. Andley, Remeshu ar Math and P. L. Vohra, 
Advocates of Messrs. Rajinder Marain & Co., with them), for Appellant. ‘ 

Purshottam Tricumdas, Senior Advocate {Anwarull Pasha, Advocate and G. Gopala- 
krishnan. Advocate of Messrs. Gagrat <& Co., with them) for Respondent No. i. 

Sir Svltan Ahmed and A. Ramaswami Iyengar, Senior Advocates, (C. Chakra- 
varthy and S, Ranganathan, Advocates and G. Gopalakrishnan ol Messrs. Gagrat & Co., 
with them), for Respondent No. 2. 

G. S. Pathak and A. V. Vishwanatha Sastri, Senior Advocates [Mohd. Twms 
Saleem, Gulam Ahmed Khan, Chondhary Akhtar Hussain, Shaukat Hussain and Sardar Baha- 
dur, Advocates, with them), for Respondent No. 3. 

The Judgment of the Court was delivered by 

Sinha, J. {Kapur, J. subscribing to it). — ^This appeal by Special Leave, is directed 
against the concurring judgmentandordersof the Courts below, allowing the inter- 
vention of respondents i and 2 and adding them as defendants 2 and 3, in the suit 
instituted by the appellant against her alleged husband, now respondent No. 3, 
who was the sole defendant in the suit as originally framed. The main question 
in controversy in this appeal, is the true construction of sub-rule (2) of rule roof 
Order i of the Code of Civil Procedure, and its application to the facts of this case, 
which are given below : — 

On April 12, 1957, the plaintiff— appellant in this Court — instituted the suit 
out of which this appeal arises against the third respondent who is die second son of 
His Exalted Highness the Nizam of Hyderabad, and who will, hereinafter be referr- 
ed to as die Prince. In the plaint, she alleged that she is the lawfully married ivife of 
the Prince, the marriage ceremony {nikah) having been solemnized in accordance 
with the Shia Law, by a Shia Mujtahid on October 19, 1948. The plaintiff also 
averred that the issue of the marriage, were tliree daughters aged 8, 7 and 5 years ; 
that die fact of the marriage was knoivn to aU persons acquainted with the Prince; 
that there was a pre-nuptial agreement, whereby, the Prince agreed to pay Rs. 2,000 
per month to the plaintiff as kharch-e-pandan ; that the Prince stopped the payment 
of the allowance aforesaid of Rs. 2,000 per month, since Januaiy-, ] 933, without 
any reasons and in contravention of the said agreement. On these allegations, she 
asked for the folloiiang two declarations ; — 

“ (i) That the plaintiff he declared to be the legally-wedded wife .Minkuha) of the 
-defendant. 

(a) That a decree be passed in favour of this plaintiff against the defendant declaring 
her to be entitled to receive from the defendant I.G. Rs. 2,000 per month as kh/zrc/.-e-pandan.” 

If may be noted that she did not make any claim for arrears of the alloivance afore- 
said since the date the Prince is alleged to have stopped payment of the same. Only 
s c 1 — 156 
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ten days later, on April 22, 1957, the Prince filed his written statement, admitting the 
entire claim of the plaintilT for the two declarations aforesaid. On that very date, an 
application under Order i, rule 10 of the Civil Procedure Code, on behalf of (i) 
Sahebzadi Anwar Begum, and (2) Prince Shahamat Ali Khan, minor, under the 
guardianship of his mother, ^thc said Sahebzadi, was made. They arc respondents i 
and 2 respectively in this Court. The Sahebzadi, raspondent No. i, claimed to 
be the “lawful and legally-wedded wife” of the Prince, and respondent No. 2, the 
son of the Prince by the first respondent. In their petition, they stated inter alia 
that 

“ The plaintifT herself has stated in tire plaint that the defendant is trs'ing to suppress the facts 
of his marriage with the plaintiff so that the members of his family should conclude that the plaintiff 
is not his nikah wife, and the defendant is interested in denying the rights and status of the plaintiff. 
The petitioners on being joined as parties to the suit will be equally interested in denying the 
marriage of the plaintiff and her rights and status.” 

“ That the petitioners have reasons to believe that the above suit is a result of collusion The 
object and motive of the plaintiff in instituting the above suit is to adversely affect the relationship 
of the petitioners and the defendant and also to deprive tlic rights and interests of the petitioner 
in tlic defendant’s estate." 

On June 15, 1957, the plain tiff made an answer to the petition for intervention, filed 
by the respondents i and 2 aforesaid. She denied the right of tlie interveners to be 
impleaded in tliat suit, and asserted that the 

“ possibility of the rights of the petitioners being infringed arc very remote, contingent upoit 
their or plaintiff surviving the defendant or other circumstances which may or may not arise. ” 

She also founded her objection on the ground that, having regard to the admission 
of the defendant in his written-statement, “ there is no serious controversy in the 
suit.” She also added a number of legal objections which need not be specifically- 
noticed as they have not been pressed in this Court. She further asserted that the 
petitioners (meaning there by, the respondents i and 2) are neither necessary nor 
proper parties to the suit. She anticipated the ground most hotly contested in 
this Court, by asserting that the 

“Judgment of this Hon’ble Court in this suit will not be conclusive as against petitioners as 
they allege collusion and they will not be prejudiced by not being made parties.” 

She ends her statement by making the following significant allegation : — 

“ The alleged collusion and motive attributed to the plaintiff for instituting this suit are denied 
On the other hand, the application to be added as defendants is mala fide and malicious and is evi- 
dently inspired by some strong force behind them interested in harassing the plaintiff and exposing 
her to the risk of a vexatious and protracted litigation.” 

The Prince,’ in his o-wn answer to the application for intervention, stated tliat he 
admitted tliat the first respondent is his wife and that the second respondent is his 
son, and repeated his admission by saying that he married the plaintiff in October, 
1948, and the first respondent in December, 1952. He added further that when he 
married the first respondent, he had already three daughters by tlie plaintiff, which, 
fact was known to the first respondent at the time of her marriage with him. He 
supported the plaintiff in her objection to the intervention by-nssering that the rights 
of the respondents i and 2 will not be affected in any way, and by insisting upon his 
Muslim right of having four wives living at the same time. He also supported tire 
plaintiff in her denial of the allegation of collusion and , 
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“ that the suit is -intended to adversely affect the relationship of the petitioners and the 
defendant-respondent and to deprive the rights and interests of the' petitioners in the defendants- 
respondent’s estate ” 

He/in his, turn, added the' following, equally significant penultimate para.: — 

“ That the petitioner’s, application has been filed in order to prolong the litigation and that 
the defendant-respondent’s father His E'lalted Highness the Nizam, appears to be more interested 
than petitioner No. i herself, in creating unnecessary' complications in tlie suit.” - , ■ 

On these allegations and counter-allegations, after hearing the parties, the trial 

Court, by its Judgment and Order, dated July 6, 1957, allowed tire application for 

intervention, and directed the respondents i and 2 to be added as defendants. The 

Court, after discussing all the contentions raised on behalf 'of the parties, observed 

that there were indications in the record of a possible collusion between the plaintifT 

and the defendant ; that the relief claimed under section 42 of the Specific Relief 

Act,i being discretionary, could not be granted 'as of right • ' that the presence of- the 

interveners would help the Court in unravelling the mysteries of the litigation' and 

that there was force in the contention put forward on behalf of the interveners that 

under section 43 of the Specific Relief Act, any declaration given in favour of the 

plaintiff, will be.binding upon the interveners.. It also held that in order effectually 

and completely to adjudicate upon and settle thetpresent controversy, the presence 

of the interveners was necessary. ' ' ’ ' 

The plaintiff moved the High Court of Judicature of Andhra Pradesh, at 

Hyderabad, under section 1 15 of the Code of Civil Procedure, to revise the aforesaid 

order of the learned trial Judge. The High Court, in a well-considered judgment 

after discussing the points raised for and against the addition of tire parties, and 

noticing almost all the authorities quoted before us, refused to interfere with the 

discretion exercised by the trial Court, and dismissed the revisional application- 

It came to the conclusion that the first respondent, the admitted wife of the 

defendant, and the second respondent, the admitted son by her, are interested in 

denying the status claimed by the plaintiff, and “have some rights against the estate 

of the 3rd respondent”. The learned Judge of the High Court further observed 

\ 

“ when so much sanctity is attached to the status of marriage it would indeed be strange 
that persons who are so intimately related to the 3rd respondent as wife and son, should be denied 

the opportunity of contesting the status of the petitioner as his lawfully married wife 

It cannot be that the petitioner is seeking any empty relief carrying with it the stamp of 
futility and it is difficult to assume that she is fighting a vain or purposeless litigation. If what 
she is seeking is a relief which will carry with it certain legal incidents, are not persons interested 
in denying her status proper parties to the litigation?” 

The Court also observed that it was with a view to avoiding multiplicity 
of suits that rule 10 (2) of Order i had made provision for adding parties. Thu 
Court noticed the argument tmder section 43 of the Specific Relief Act, but did not 
express any final opinion, because, in its view, it had already reached the 

“ conclusion that the proposed parties are persons whose presence before the Court is .necessary 
within the meaning of Order 1, rule lO (2) so as to ensure that the dispute should be fi.ially 
determined once for all in the presence of all the parties interested.” 

Against the judgment of the High Court, refusing to set aside the order passed 
by the learned trial Judge, the plaintiff moved this Court, and obtained Special 
Leave to appeal. ■ ' ' ' , ’ . 

In the forefront of his arguments in support of the appeal, the learned Attorney- 
General submitted diat' the Court had no jiurisdiction to add the first two respondents. 
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as defendants in the suit. He relied upon the words of the relevant portion of sub- 
rule (2) of rule 10 of Order i of the Code, which arc as follows : 

“ (2) and that the name of any person wlto ought to have been joined 

whether as plaintiff or defendant, or whose presence before the Court may be necessary in order to 
enable the Court effectually and completcy to adjudicate upon and settle all the questions involved 
in the suit, be added.” 

He rightly pointed out, and there was no controversy between the parties before 
us, that the added defendants do not come within the purview of the words ‘‘who 
ought to have been joined”, which apparently have reference to necessary parties 
in the sense that the suit cannot be effectively disposed ofwithout their presence on the 
record. The learned Attorney-General strenuously argued tliat it cannot be asserted 
in this case that the presence of the added defendants — respondents i and 2 — ^before 
the Court was necessary in order to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved in the suit. He founded this 
argument on the legal position that the wife and the son of the Prince — respondents 
I and 2 — have no present interest in his estate. Their expectancy of succession to 
the estate of the Prince, docs not clotlic them with any right vested or contingent to 
intervene in this action. In this connection, he pointed out that rule 10 of Order i 
•of the Code of Civil Procedure, vyhich corresponds to portions of Order 16, rule ii 
of the Rules of the Supreme Court in England, has been the subject-matter of judicial 
interpretation in many cases. Both, in this country and in England, there have been 
itwo currents of judicial opinion, one taking what may be called the narrower view, 
and the other, the wider view. As illustrations of the former, that is to say, the narrow- 
er view, may be cited the cases of Moser v. Marsden^ and McCheane v. -Gyles (No. 2) -. 
In India, this view is represented by the decision in the case of Sri Mahani Prayaga 
Doss Jee Varu v. The Board of Commissioners for Hindu Religious Endowments, Madras^- 
On the other side of the line, representing the wider view, may be cited the case of 
Dollfus Mieg Et. Compagnie S. A. v. Bank of England*. In India, the decisions of the 
Madras High Court, in tlie cases o^Vydianadayyan v. Sitaramayyan^, and Secretary of State 
V. M. Murugesa Mudaliar’^, were cited as illustrations. But it was contended on behalf 
of the appellants that whether the narrower or the wider view of the interpretation 
•of sub-rule (2) of rule 10 of Order i of the Code of Civil Procedure, is taken, the 
result, so far as the present controversy is concerned, would be the same. In the 
leading case of Moser v. Marsden*, Lindley, L.J., has held that a party M^ho is not 
directly interested in the issues between the plaintiff and the defendant, but is only 
indirectly or commercially affected, cannot be added as a defendant, because the 
■Court has no jurisdiction, under the relevant rule, to bring him on the record even as 
a ‘‘ proper party ”. ' That was a suit to restrain the alleged infringement of the plain- 
tiff’s patent by the defendant, Marsden. The Court held, reversing the order of the 
trial Judge, that the party sought to be added had no direct interest in the subject- 
matter of the litigation, and all that could have been said on behalf of the party inter- 
vening, was that the judgment against the defendant would affect his interest com- 
mercially. The Court distinguished the previous decisions in Vavasseur v. Krupp’’, and 
Apollinaris Company v. J-Vilson^, on the ground that in those cases, the litigation would 
'Jiave affected the property of the persons not before the. Court. This leading case 


1. L.R. (189a) I Gh. 487. 
o. L.R. (1902) I Gh. 9n. 

Q. (J926) I.L.R. 50 Mad. 34: 51 M.L.J. 148. 
4. (>95°) 2 Ml E.R. 605. 


5. (1881) I.L.R. 5 Mad. 52. 

6. A.I.R. 1929 Mad. 443. 

7. L.R. (1878) 9 Ch.D. 351. 

8. L.R. {1886) 31 Ch.D. 632. 
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of Moser v. Marsden^, is clearly an authority for the proposition that the Court has 
jurisdiction to add as a party defendant only a person Avho is directly interested in tlie 
subject-matter of the litigation and not a person who \vill be only indirectly or com- 
mercially affected. Kay, L.J., who agreed witlr Lindley, L.J., in that case, observ’^ed 
that the relevant rule of tlie Supreme Court, on its proper constniction, authorized 
the Court to add only such persons as would be bound by the judgment to be given 
in the action, but did not authorize the Court to add any persons who would not be. 
so bound and whose interest may only indirectly be affected in a cormnercial sense.. 
To the same effect is the decision in Re I. G. Fai benindustrie A. G. Agreement-. The 
Court held that in order that a party may be added as a defendant in tlie suit, he 
should have a legal interest in the subject-matter of the litigation — legal interest not 
as distinguished from an equitable interest, but an interest ivhich the laiv recognizes. 
Lord Greene, M.R., giving the judgment of the Court, also obseiwed that the Court 
had no jurisdiction to add a person as a party to the litigation if he had no legal in- 
terest in the issue involved in the case. In tlie case of Vydianadayyan v. SUaramajyan^y 
in which the wider vieiv of the interpretation of the relevant rule, was taken, Turner,^ 
C!j., delivering the judgment of tlie Court, observed that tlie ivider interpretation 
ivhich enabled the Court to avoid conflicting decisions on tlie same question and which 
would finally and effectually put an end to the litigation respecting it, should be 
adopted. But, in that case also, the party added as defendant, ivas interested in the 
subject-matter of the litigation, though tliere was no impediment to tlie Court deter- 
mining tlie issues betiveen the parties originally before the Court. The learned 
Judge, on discussion of the English and Indian cases on tlie subject, came to tlie 
conclusion that a material question common to all the parties to tlie suit and to third 
parties, should be tried once for all. He held tliat to secure this result, the Court had 
a discretion to add parties — a discretion which has to be judicially e.xercised, tliat is,, 
that by adding the new parties, the Court should not inflict injustice upon tlie parties 
already on the record, in the sense that they ivould be prejudiced in the fair trial 
of the questions in controversy. 

The two Madras decisions in Sri Mahant Ptayaga Doss Jee Varu v. The Board of 
Commissioners for Hindu Religious Endoioments, Madras^, and Secretary of State v^ 
M. Murugesa Mudaliar^, appear to have taken conflicting vieivs on tlie question 
ivhetlier Government could be added as a party to tlie litigation not because it 
ivas directly interested in the subject-matter of the litigation, but because the 
law enacted by the legislature of tliat State, had been questioned. This 
controversy appears to have been raised in tlie Federal Court in tlie case of The 
United Provinces v. Mst. Atiqa Begum^. In tliat case, tlie Provincial legislature 
of the United Provinces, as it then was, had enacted the United Provinces 
Regularization of Remissions Act (XIV of 1938), precluding tlie Courts from 
entertaining any question as to the validity of certain ordei-s of remission of 
rents. The validity of that Act ivas questioned in a litigation betiveen a landlord 
and his tenants. At tlie High Court stage, the Provincial Government was 
added as a party to the litigation at tlie instance of the Advocate-General, with a view 
to enabling tlie Government to come up in appeal to the Federal Court in order to 

1. L.R. (1892) I Ch. 487. 34 

2-' (*943) 2 AllE.R. 525. 5. A.I.R.' 1929 Mad. 443. 

3. (1881) I.L.R. 5 Mad. 52. 6. (1940) F.C.R. no : (1940) F.L.J. 97 r 

4- (*9a6) 51 M.L.J. 148 : I.L.R. 50 Mad. (1941) i M.L.J. (Sup.) 65. 
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obtain a more authoritative pronouncement on the vires of the Act. In the Federal 
Court, the power of the Fligh Court to add the Provincial Government as a party, was 
specifically questioned. Gwycr, C.J.,. noticed the two Madras decisions referred to 
above, but assumed that there was jurisdiction in the Court in a proper case to do so, 
and, therefore, did not express his considered opinion in view of the fact that his 
Uvo colleagues, Sulaiman and Varadachariar, JJ., had agreed though for different 
reasons, in the view that the High Court had jurisdiction to implead the Government, 
though it was only indirectly interested in the litigation. Sulaiman, J., was inclined 
to take the view that there was a discretion in the Fligh Court to add the Govern- 
ment as a party. On the other hand, Varadacliariar, J., was inclined to take the 
view that the State did not stand on the same 'footing as a private third party for all 
purposes. He took the view tliat the .State as the guardian of the public interest, 
should not be called upon to show some pecuniary or proprietary interest or interest 
in public revenue in the questions involved, to be added as a party. He also 
observed that in a case where the State intervention was concerned, 

“ it m’lst be decided on broad grounds of justice and convenience and not merely as turning 
on the interpretation •of a particular rule in the Civil Pioccdure Code.” ' 

Discussing the question whether it was a matter of discretion or of jurisdiction in 
the Court to make an order adding a party, the learned Judge made the following 
observations : — 

“In my opinion, there is no case here of a defect of jurisdiction in the sense in which it is said 
that consent cannot cure a defect of jurisdiction. It is true that in Moserv. Marsden'^, Lindley, L.J., 
observed that the question was not one of “discretion but of jurisdiction ”. But as the antithesis 
shows, the learned LJ. apparently had in mind the difference between die decision of the question 
of joinder on the interpretation of a rule of law and a direction given by the lower Court in the 
exercise of its discretion, because in the latter case the Court of Appeal would generally be reluctant 
to interfere. It may even be regarded as a case of excess of jurisdiction within the meaning of 
section 1 15 of the Civil Procedure Code, but that will not make the order void in the sense that it 
may be ignored or treated as if it had never been passed.” 

It would, thus, appear that the Courts in India have not treated the matter of addi- 
tion of parties as raising any question of the initial jurisdiction of the Court. It may 
sometimes involve a question of jurisdiction in the limited sense in which it is used in 
section 1150! the Code of Civil Procedure. 

It is no use multiplying references bearing on the construction of the relevant 
rule of the Code, relating to addition of parties. Each case has to be determined 
■on its own facts, and it has to be recognized that no decided cases have been brought 
to our notice, which can be said to be on all fours with the facts and circumstances of 
the present case. There cannot be the least doubt that it is firmly established as a 
result of judicial decisions that in order that a person may be added as a party to a 
Suit, he should have a direct interest in the subject-matter of the litigation whether it 
raises questions relating to moveable or immoveable property. ^ In the instant case, 
we are not concerned with any controversy as regards property or estate. Hence, all 
the cases cited at the bar, laying down that a person who has no present interest in 
^he subject-matter, cannot be added, are cases which were concerned with property 
rights. In the instant case, we are concerned primarily with a declaration as regards 
status which directly comes under the provisions of section 43, of the Specific Relief 
Act. We are concerned, in this case, with the following provisions of sectioiT 42: — 

“42. Any person entitled to any legal character, or to any right as to any property, may institute 
suit against any person denying, or interested to deny, his title to such character or right, and the 

I. L.R. (1892) I Ch. 487. 
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Court may in its discretion make therein a declaration tliat he is so entitled, and, tlie plaintiff need 
not in such suit ask for any further relief.” 

This section recognizes the right in any person; to have a declaration’ made in res- 
pect of his legal character or any right to property. To such a suit for.a mere-decla- 
ration, any person denying or interested to deny the existence of any legal character 
■or the alleged right to any property, would be a necessary party. The plaintiff, 
appellant chose to implead only her alleged husband, the Prince. There is no clear 
averment in the plaint that the defendant had ever denied the legal character in 
question, namely, the status of the plaintiff as his wife. The substance of the plain- 
tiff’s cause of action, is stated in para. 3 of the plaint. From the words used in the 
said para, of tire plaint, it is clear that the persons who are alleged to have known the 
•existencfe of the relationship of husband and wife between the parties, would'include 
the respondents i and 2, that the Prince had been trying to suppress the'fact of th^ 
marriage with the plaintiff so as to lead the members of his family to conclude that 
the plaintiff is not his wife. The gravamen of the charge against the Prince, is that 
■“ he refuses to openly acknowledge the plaintiff as his legally wedded wife”, and tlrat 
this conduct has cast a cloud on the plaintiff’s status as such wife. Such a conduct 
on the part of the Prince, it is further alleged, is not only injurious and detrimental to 
the rights of the plaintiff, but is adversely affecting the rights of the issue of the marri- 
age, meaningj thereby, the three daughters by the plaintiff. It is, thus', clear, as was 
■contended on behalf of the respondents i and 2, that reading between the lines of the 
averments aforesaid, it is suggested that not only the defendant — respondent No. 3 — 
but the other members of his family, including respondents i and 2, were interested 
in denying the plaintiff’s alleged status, and that this suit ivas being instituted to 
clear the cloud cast not only upon the plaintiff’s status as a legally wedded wife, 
but upon the status of the three daughters by her. It is clear, therefore, that if the 
plaintiff had been less disingenuous and had impleaded the first and the second res- 
pondents also, as defendants in the suit, the latter could not have been discharged 
from the action on the ground that no cause of action had been disclosed against them. 
They would certainly have been proper parties to the suit. This is a very important 
aspect of the case which has to be kept in view in order to determine the question 
whether the respondents i and 2 had been rightly added as defendants on their own 
intervention. 

It is also clear on the words of the Statute, quoted above, that the grant of a 
declaration such as is contemplated by section 42, is entirely in the discretion of 
the Court.- At this stage, it is convenient to deal with the other contention raised 
on behalf of the appellant, namely, that in view of the unequivocal admission of 
the plaintiff’s claim by the Prince, in his written statement, and repeated as aforesaid 
in his counter to the application for intervention by the respondents i and 2, no seri- 
ous controversy now survives. It is suggested that the declarations sought in this 
case, would be granted as a matter of course. -In this connection, our attention was 
called to the provisions of rule ' 6 of Order 12 of the Code of Civil Procedure, which 
lays down that, upon such admissions as have been made by the Prince in this case, 
the Court would give judgment for the plaintiff. These provisions have got to be 
' read along with rule 5 of Order 8 of the Code, with particular reference to' the 
- Proviso which is in these terms : — 

“Provided that the Court may in its discretion require any fact so admitted to be proved other- 
•ivisc than by such' admission.” - . . , , 
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Tlie Proviso quoted above, is identical with the Proviso to section 58 of the Evidence Act 
which lays down that facts admitted need not be proved. Reading all these provi- 
sions together, it is manifest that the Court is not bound to grant the declarations 
prayed for, even though tire facts alleged in the plaint, may have been admitted, 
fir this connccthm, the following passage in Anderson’s “Actions for Declarator^" 
judgments”, Vol. i, page 340, under Article 177, is relevant : — 

“A claim of legal oi equitable rights and denial thereof on behalf of an adverse interest or part}" 
constitutes a ripe cause foi a proceeding, seeking declaratory relief. A declaration of rights is not 
pioper wheie the defendant seeks to uphold the plaintiffs in such an action. The required clement 
of adverse parties IS absent.” 

“In other wolds the controversy must be between the plaintiff and the respondent svho asserts 
an inteiest adverse to the plaintiff. In the absence of such a situation there is no justiciable contro- 
versy and the case must be charactcrired as one asking for an advisor^' opinion, and as being 

academic rather than justiciable.” 

“ i.e., there must be an actual controveisy of justiciable cliaractcr between parties having 
adverse interest.” 

Hcn.ee, if the Court, in all the circumstances of a particular case, takes the view that 
it would insist upon the burden of the issue being fully discharged, and if the Court, 
in pursuance of the terms of section 42 of the Specific Relief Act, decides, in a given 
case, to insist upon a clear proof of even admitted facts, the Court could not be said 
to have exceeded its judicial powers. That the plaintiff herself or her legal advisers, 
did not take the view contended for on her behalf, is shown by the fact that a few 
days after the filing of the WTitten statement of the Prince, on April 27, Barkat Ali, 
tlie Miijtahid, who is alleged to have solemnized the marriage, was examined in. 
Court, and he gave his statement on oath in support of the plaintiff’s claim. He also 
proved certain documents in corroboration of the plaintiff’s case and his own evidence. 
This witness was not cross-examined on behalf of the defendant. It was stated be- 
fore us, on behalf of the respondents i and 2, that there were pieces of documentary 
evidence apart from certain alleged admissions made by or on behalf of the plaintiff, 
which seriously militate against the plaintiff’s case and the statement of the witness 
referred to above. We need not go into all that controversy, because we are not, 
at this stage, concerned with the truth or otherwise of the plaintiff’s case. At tliis 
stage, we are only concerned with the question whether in adding respondents i and 
2 as defendants in the action, the Courts below have exceeded their powers. It is 
enough to point out at this stage that the plaintiff did not invite the Court to exercise 
its powers under rule 6 of Order 12 of the Code of Civil Procedure, and therefoie, we 
are not called upon to decide whether the trial Court was right in not pronouncing 
judgment on mere admission. The Court, when it is called upon to make a solemn 
declaration of the plaintiff’s alleged status as the defendant’s wife, has, naturally, to 
be vigilant and not to treat it as a matter of course, as it would do in a mere money 
claim which is admitted by the defendant. The adjudication of status, the declara- 
tion of which Is claimed by the plaintiff, is a more serious matter, because by its in- 
tendment and in its ultimate result, it affects not only the persons actually before 
v.^^ho Court in the suit as originally framed, but also tire plaintiff’s progeny who are 
notlaL%^to the action, and the respondents i and 2. If the declaration of status 
claiiH^d granted by the Court, naturally, the three daughters by the 

plaintm, would get the ^uf‘li.V?^^e§itimate children of the Prince. If the decision is 
the other way, they become Ij^uded as illegitimate. The suit clearly is not only 



1958] 


RAZIA BEGXJM V, ANWAR BEGUM {Sinlia, J.). 


1223 


in the interest of tire plaintiff herself but of her children also. It is equally clear 
that not only the Prince is directly affected by the declaration sought, but his whole 
family, including respondents i and 2 and their descendants, arc also affected thereby- 
This, naturally, leads us to a discussion of the effect of section 43 of the Specific Relief 
Act, which goes with and is an integral part of the scheme of declaratory decrees which 
form the subject-matter of Chapter VI of the Act. That section is in these terms: — 

“43. A declaration made under tliis Chapter is binding only on the parties to the suit, persons 
claiming through them respectively, and where any of the parties are trustees, on the persons for whom, 
if in existence at tlie date of the declaration, such parties would be trustees.” 

On behalf of the appellant, it was contended by the learned Attorney-General 
that the declaration of status sought in this suit by the plaintiff, will be binding only 
upon her and the Prince, and being a rule of res judicata, will bind only the 
parties to the suit and their privies. It was furtlier contended that the 
respondents i and 2 are in no sense such privies. The argmnent proceeds- 
thus : Section 43 lays down a rule of res judicata in a modified form, and it was so 
framed as to make it clear beyond all doubt by the use of the word “ only ” that 
a declaration \mder section 42 is binding on the parties to the suit and on persons- 
claiming through diem, respectively. If any question arises in the future after 
the inheritance to the estate of the Prince opens out, it could not be said that the 
plaintiff and the respondents i and 2 were claiming through different persons under 
a conflicting tide which was the core of the rule of res judicata. In this connection^ 
reliance was placed upon the decision of the Judicial Committee of the Privy Council 
in the case of Syed Ashgar Reza Khan v. Syed Mahomed Medhi Hossein Khan^. That 
case lays down that a decision in a former suit that the common ancestor of all the 
parties to the subsequent suit, was entitled to the whole of the profit of a market 
in dispute in the two litigations, as against his co-sharers in the zamindari in which 
the market was situate, does not operate as res judicata in a subsequent dispute bet- 
iveen those who claim under him. In this connection, reliance was also placed 
upon a decision of the Madras High Court in the case of Vythilinga Muppanar v- 
Vijayathammal- to the same effect. Mr. Pathak, appearing on behalf of the Prince, 
the third respondent, supported the appellant by raising a further point that the 
words “ claiming through ” mean the same thing as “ claiming under ” in section 
1 1 of the Code of Civil Procedure, laying down die rule of res judicata, and that those 
words are not apt to refer to a declaration of a mere personal status, and that they 
mean the, same thing as privy in estate as understood under the common law. He 
called our attention to the following passage in “Bigelow on EstoppeP’ 6th Edn> 
at pages 158 and 159 ; — 

“ In. the law of estoppel one person becomes pri\'^’ to another (i) by succeeding to the position 
of that other as regards the subject of the estoppel, (2) by holding in subordination to that other- 

But it should be noticed tliatthe ground of privity is property and not personal 

relation. To make a man a pris-y to an action he must have acquired an interest in the subject- 
matter of the action either by inheritance, succession, or purchase from a party subsequently to the 
action, or he must hold property subordinately.” 

He also drew our attention to similar observ^ations in “ Casperz on Estoppel ’A 
On the other hand, Mr. Purshottam and Sir Syed Sultan Ahmed, appearing on 
behalf of respondents i and 2, respectively, contended that “ claiming through 

I. (1903) I.L.R. 30 Cal. 556 ; L.R. 30 I.A. 2. (188a) I.L.R. 6 Mad. 43. 
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and “ claiming under ” have not exactly the same significance in law, and that the 
rule laid down in section 43 of the Specific Relief Act, docs not stand on the same 
footing as a rule of res judicata contained in section 1 1 of the Code of Civil Procedure, 
or estoppel by judgment, as discussed in the works of Bigelow and Casperz, relied 
upon on behalf of the other side. On behalf of the respondents i and 2, ‘it was 
further contended that the suit was really intended not to bind the Prince who has 
shown no hostility to the claim, but to bind the respondents i and 2. It was also 
contended that if the Court were to grant the declaration that the plaintiff is the 
lawfully-wedded wife of the Prince, if a controversy arises hereafter between the plain- 
tiff and her children on the one side and the respondents i and 2 on the other, this 
judgmentwill not only be admissible in evidence in that litigation, but will be binding 
upon them — on the plaintiff, because she is privy to the judgment, and on her children 
because they will be claiming the benefit of the declaration through her, and on 
the respondents i and 2, because they arc admittedly the wife and son of the Prince, 
and will be manifestly claiming through him. 

In this connection, it has to be remarked that the discretion vested in a Court 
to grant a merely declaratory lelicf as distinguished from a judgment which is capable 
of being enforced by execution, derives its utility and importance from the objects 
it has in view, namely, to “ prevent future litigation by removing existing causes 
of controversy”, “to quiet tide” and “to perpetuate testimony”, as also to avoid 
multiplicity of proceedings. This practice of.granting declaratory relief', which 
originated in England in the Equity Courts, has been very much e.xtended in America 
by statutory provisions. In India, the law has been codified in the Specific Relief 
Act, in Chapter VI, and has, in a sense, extended the scope of the rule by providing 
for declarations not only in respect of claims to property but also in respect of disputes 
as regards status. From the terms of section 42 of the Act, it would appear that the 
Indian Courts have not been empowered to grant every form of declaration which 
may be available in America. In its very nature, a declaratory decree does not 
confer any new right, but only clears up mists which may have gathered round the 
title to property or to status or a legal character. When a Court makes.a declaration 
in respect of a disputed status, important rights flow from such a judicial declaration* 
Hence, a declaration granted in respect of a legal character or status in, favour of 
a person is meant to bind not only persons actually parties to the litigation, but also 
persons claiming through them, as laid down in section 43 of the Act. It is, thus, 
a rule of substantive law, and is distinct and separate from the rule of res judicata 
or estoppel by judgment. The doctrine of res judicata, as it has been enunciated 
in a number of rules laid down in section 1 1 ,of the Code of Civil Procedure, covers 
a much wider field than the rule laid .down in section 43 of the Specific Relief Act. 
For example, the doctrine of, res judicata- lays particular stress upon the competence 
of the Court. On the other hand, section 43 emphasizes the legal position that it 
is a judgment in personam as distinguished from a judgment in rem. A judgment 
may be res judicata in a subsequent litigation only if the former Court was competent 
to deal with the later controversy. No such considerations find a place in section 43 
of the Specific Relief Act. Again, a previous judgment may be res judicata in a 
subsequent litigation between parties even though they may not have been eo nomine 
parties to the previous litigation or even claiming through them. For example^ 
judgment in a representative suit, or a judgment obtained by a presumptive re- 
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versioner will bind the actual reversioner eveir though he may not have been a party 
to itj or may not’ have been clairhing through the parties in the previous litigation. 

When a declaratory judgment has been given, by virtue of section 43, it is bin- 
ding not only on the persons actually parties to the judgment but their privies also, 
using the term ‘ privy ’ not in its restricted sense of privy in estate, but also privy 
in blood. Privity may arise (i) by operation of law, for example, privity of contract; 
(2) by creation of subordinate interest in property, for exaihple, privity in estate 
as between a landlord and a tenant, or a mortgagor and a mortgagee ; and (3) 
by blood, for example, privity in blood in the case of ancestor and heir. Otherwise, 
in some conceivable cases, the provisions of section 43, quoted above, would become 
otiose. The contention raised on behalf of the appellant, which was strongly sup- 
ported by the third respondent through Mr. Pathak, as stated above, is that a de- 
claratory judgment would not bind anyone other than the party to the suit unless 
it affects some property, in other words, unless the parties were privy in estate. But 
such a contention would render the provisions of section 43 aforesaid, applicable 
only to declarations in respect of property and not declarations in respect of status. 
That could not have been the intendment of the statutory rule laid down in section 
43. Sections 42 and 43, as indicated above, go together, and are meant to be co- 
extensive in their operation. That being so, a declaratory judgment in respect of 
disputed status, will be binding not only upon the parties actually before the Court, 
but also upon persons claiming through them respectively. The use of the word 
‘ only ’ in section 43, as rightly contended on behalf of the appellant, was meant 
to emphasize that a declaration in Chapter VI of the Specific Relief Act, is not a 
judgment in rem. But even though such a declaration operates only in personam, 
the section proceeds further to provide that it binds not only the parties to the suit, 
but also persons claiming through them, respectively. The word ‘ respectively ’ 
has been used with a view to showing that the parties arrayed on either side, are 
really claiming adversely to one another, so far as the declaration is concerned. This 
is another indication of the sound rule that the Court, in a particular case where it 
has reasons to believe that there is no real conflict, may, in exercise of a judicial dis- 
cretion, refuse to grant the declaration asked for for oblique reasons. 

As a result of these considerations, we have arrived at the following conclu- 
sions ; — 

(1) That the question of addition of parties under rule 10 of Order i of the Code of Civil 
Procedure, is generally not one ofinitial jurisdiction of the Court, but of a judicial discretion which 
has to be exercised in view of all the facts and circumstances of a particular case; but in some casesj 
it may raise controversies as to the power of the Court, in contra-distinction to its inherent juris- 
diction, or in other words, of jurisdiction in the limited sense in which it is used in section 1 1 5 of the 
Code ; 

(2) That in a suit relating to property, in order that a person may be added as a party, he 

should have a direct interest as distinguished from a commercial interest, in the subject-matter of 
the litigatio 1 ; ' 

(3) Where the subject-matter of a litigation, is a declaration as regards status or a legal 
character, the rule of present or direct interest may be relaxed in a suitable case where the Court is 
of the' opinion that by adding that party, it would be in a better position effectually and com- 
pletely, to adjudicate ' upon the controversy ; 

(4) The cases contemplated in the last proposition, have to be determined in accordance with 

the statutory provisions of sections 42 and 43 of the Specific Relief Act ; ' 
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(5) In cases covered by tliose statutory provisions, the Court is not bound to grant the decla- 
ration prayed for, on a mere admission of the claim by the defendant, if the Court has reasons to 
insist upon a clear proof apart from the admission ; 

(6) The result of a declaratory decree on the question of status, such as in controversy in the 
instant case, affects not only the parties actually before the Court, but generations to come, and in 
vdevv of that consideration, the rule of ‘present interest’, as evolved by case-law relating to 
disputes about property, docs not apply with full force; and 

(7) The rule laid down in section 43 of the Specific Relief Act, is not exactly a rule of res judicata. 
It is narrower in one sense and wider in another. 

Applying the propositions enunciated above to the facts of the instant case, 
tve have come to the conclusion that the Courts below did not exceed their power 
in directing the addition of the respondents i and 2 as parties-defendants in the action. 
Nor can it be said that the exercise of the discretion was not sound. Furtheremore, 
this case comes before us by Special Leave, andwe do not consider that itisa fit case 
where we should interfere with the exercise of discretion by the Courts below. The 
appeal is, accordingly, dismissed. As regards the question of costs, we direct that 
it will abide the ultimate result of the litigation, and will be disposed of by the trial 
Court. 

Imam, J . — I regret I cannot agree with tire opinion of my learned brethren 
expressed in the j'udgment just delivered. 

The appellant in her plaint had asked for a declaration that she was a legally 
wedded wife of respondent No. 3 and that she was also entitled to receive from him 
Kharch-e-pandan at the rate of Rs. 2,000 per month. This respondent filed his written 
statement in which he unequivocally admitted that the appellant was married to 
him and that she was also entitled to the Kharch-e-pandan as claimed in the plaint- 
He further admitted that the appellant bore him three issues out of the marriage. 
The appellant sought no relief or any declaration against respondents i and 2 as, 
indeed, she could not have, because she had no cause of action against them. 
There is nothing in the pleadings of the appellant and respondent No. 3 which 
discloses that respondents i and 2 have any cause of action against the appellant. 
Respondents i and 2, however, filed an application under Order i, rule 10 (2) of 
the Civil Procedure Code before the Judge of the City Civil Court, -Hyderabad , 
praying that they should be added as parties to the suit filed by the appellant. The 
Judge of the City Civil Court allowed the application and his decision was affirmed 
by the High Court. The question for decision in this appeal is whether the Judge 
of the City Civil Court was justified in adding respondents i and 2 as parties to the 
suit and whether the decision of the High Court upholding his order should be 
affirmed. 

The provisions of Order i, rule i, states as to who may be joined as plaintiffs 
in a suit and Order i , rule 3, states who may be joined as defendants. The parties 
tvho are to be joined as plaintiffs and defendants in a suit are persons in whom 
and against whom any right to relief in respect of or arising out of the same act 
or transaction or series of acts or transactions is alleged to exist, whether jointly, 
severally or in the alternative, where, if such persons were parties in separate suits, 
any common question of law or fact would arise. Independent of this, a Court 
has jurisdiction under Order i, rule 10 (1) to substitute or add as plaintiff any person 
^vhom it considers necessary for the determination of the real matters in dispute. 
Under Order i, rule 10 (2), the Court has the power to strike off a party who has 
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been improperly joined, whether as plaintiff or defendant, and to join, as plaintiff 
or defendant, any person who ought to have been joined, or whose presence before 
the Court may be necessary in order to enable it effectually and completely to adju- 
dicate upon and settle all the questions involved in the suit. It is quite obvious from 
the contents of the plaint and the written statement of respondent No. 3 that there 
was no occasion for the appellant to have joined respondents i and 2 as defendants 
in the suit. There remains, then, to consider whether the circumstances appearing 
in this case justified the Judge of the City Civil Court to add respondents i and 2 
as defendants under the provisions of Order 1, rule 10 (2). 

Respondents i and 2 in their application under Order i, rule 10 (2) of the Civil 
Procedure Code, in essence, relied upon the five following grounds for their plea 
that they should be added as defendants in the suit : 

(1) That respondent No. i was the lawful and legally-wedded wife of res- 
pondent No. 3. 

(2) That respondent No. 2 was the son of respondent No. 3. 

(3) That respondents i and 2 should be joined as parties to the suit beeause 
the question to be adjudicated upon would seriously affect their rights and intex'est 
in the estate of respondent No. 3. 

(4) That by adding respondents i and 2 as parties neither a new cause of 
action would be introduced nor would the nature of the suit be altered. 

(5) That the issue to be tried in the suit, after respondents i and 2 were added 
as parties, would still be the same as the case made by the appellant was that I'es- 
pondent No. 3 was interested in denying the appellant’s marriage to respondent 
No. 3, a fact which respondents i and 2 were equally interested in denying. 

The first two grounds afford no justification for respondents i and 2 being 
added as parties to the suit, where the only question to be decided is whether the 
appellant is married to respondent No. 3 and whether he had contracted to pay to 
the appellant Rs. 2,000 a month as Kharch-c-pandan. Even if the appellant success- 
fully proved that she was married to respondent No. 3, who had contracted to pay 
her Rs. 2,000 per month as Kharch-e-pandan, the status and the rights of respondents 
I and 2 as wife and son of respondents No. 3 would remain unaffected. A Moha- 
medan is entitled to marry more than once and have wives to the number four at 
one and the same time. This is his right under his personal law and no one can 
question the exercise of this right by him. In the suit between the appellant and 
respondent No. 3, the question as to whether the appellant was married to res- 
pondent No. 3 was a matter entirely personal to the appellant and respondent 
No. 3. The appellant claimed that she was lawfully married to respondent No. 3. 
It was open to respondent No. 3 to either deny or admit her claim. In fact, res- 
pondent No. 3 had admitted the claim of the appellant that she was married to 
him. It is not open to anyone else in the present litigation to say that he has falsely 
made such an admission. It is true that respondents i and 2 have alleged collusion 
between the appellant and respondent No. 3. No positive facts are asserted in 
support of this. The suggestion is based merely on' suspicion. Unless the Court 
is justified in adding respondents i and 2 as defendants in the suit the suggestion 
made by them that there is collusion between the appellant and respondent No. 3 
should be ignored by the Court on the simple ground that respondents r and 2 have 
no locus standi to make any such representation in the present case. 
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The 3rd, 4th and 5th grounds may be considered together as they are inter- 
connected. Grounds 4 and 5 suggest that dierc would be neither a new cause of 
action, introduced nor would the nature of the suit be altered and the issue to be tried 
in the suit would still be the same even if respondents 'i and 2 were added as parties. 
The only issue in the suit filed by the appellant is whether she was married to res- 
pondent No. 3 and whether there was a contract by the latter to pay her Rs. 2,000 
per month as Kharch-c-pandan. If respondents i and 2 arc added as parties, questions 
relating to right of inheritance in the estate of respondent No. 3 would arise for de- 
termination in addition to the only issue stated above in the case. The main ground, 
upon which respondents i and 2 claim diat they should be added as parties to the 
suit, is to be found in the third ground which, in substance, is that if the appellant 
is declared to be lawfully wedded to respondent No. 3, then the righte and interests 
of respondents i and 2 in the estate of respondent No. 3 would be affected. In 
other words, in the estate of respondent No. 3, on his death, in addition to respondents 

1 and 2, the appellant and her three children by him would have rights of inheri- 
tance. Consequently, the extent of inheritance of respondents i and 2 in the estate 
of respondent No. 3 would be considerably diminished. It was urged that if the 
appellant is given the declaration, which she seeks, the judgment of the Court would 
be in the exercise of matrimonial jurisdiction and it would be a judgment in rem 
as stated in section 41 of the Indian Evidence Act. Such a declaration would also 
be binding on respondents i and 2 by virtue of the provisions of section 43 of the 
Specific Relief Act. The appellant asked for a declaration under section 42 of the 
Specific Relief Act. This section permitted a person who claimed to be entitled 
to any legal character, or to any right to property, to institute a suit against any 
person denying, or interested to deny, such character or right. Respondents i and 

2 were interested in denying the appellant’s status as a wife and the status of her 
three children as the legitimate children of respondent No. 3. A declaration in 
her favour would be binding on respondents i and 2 and they would never be in 
a position to disprove the appellant’s marriage to respondent No. 3. This was an 
impossible situation where the declaration had been obtained from a Court as the 
result of collusion between the appellant and respondent No. 3. 

This submission presupposes that respondents i and 2 would survive respon- 
dent No. 3. During the life time of respondent No. 3 neither the appellant nor her 
children on the one hand nor respondents i and a on the other have any rights what- 
soever in his estate under the Mohammedan law. During the life-time of respondent 
No. 3 respondents i and 2 would have the right to be maintained by him and, if the 
appellant is also his wife, then she and her children would also have the right 
to be maintained by him. The appellant and respondent No. i .would also have 
rights arising out of a contract, if any, between them and respondent No. 3. None 
of these rights, however, are rights or interests in the estate of respondent No. 3 
The submission also presupposes that on the death of respondent No. 3 he would 
have left behind some estate to be inherited by his heirs. These submissions are 
entirely speculative and afford no basis for the impleading of respondents i and 2 
as parties to the appellant’s suit. It was said, however, that the right to inherit 
is a present right in respondents i and 2 and if the appellant is declared to be the 
wife of respondent No. 3, then that right to inheritance is affected. This contention 
is erroneous and there is no legal basis to support it. If the appellant is declared 
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to be the wife of respondent No. 3 such a declaration could not affect the right to 
inherit on the part of respondents i and 2 in the estate of respondent No. 3, assuming 
that respondent No. 3 on his death left an estate to be inherited and the appellant 
and her children and respondents i and 2 survived him. The extent of the in- 
heritance of each one of these may thus become less bui so far as that is concerned 
it cannot be predicated during the life-time of respondent No. 3 as to ^yhat would 
be the extent of tlte inheritance of his 'heirs. Under the Mohammedan Law, by 
which the parties are governed, respondent No. 3 could yet validly marry two other 
women and have children from them, in which case, the inheritance, if any, could 
not be to the same extent if respondent No. 3 died leaving only respondents 1 and 
2 as his heirs. The entire question raised by respondents i and 2 is based on the 
supposition that they have rights in tlie estate of respondent No. 3. Under the 
Mohammedan Law they have no such rights. It is only in tlie event of their survi. 
ving respondent No. 3 tliat their rights will vest in his estate and the extent of their 
inlieritance Avill be calculated on the number of persons entitled to inherit his estate 
at the time ' of his death. 

It was urged, however, that unless respondents i and 2 are now given an op- 
portunity to show that there was no valid marriage between the appellant and res- 
pondent No. 3, a declaration that there was a marriage between these two persons 
would be binding on them by virtue of the provisions of section 43 of the Specific 
Relief Act. If, titerefore, on the death of respondent No. 3 a question arose as to 
who were entitled to inherit his estate respondents i and 2 would not be able to 
question the rights of the appellant and her children and they would be adversely 
affected by the declaration. It is somewhat doubtful, having regard to the terms 
of section 43, that such a declaration in the present suit would be binding on res- 
pondents I and 2 as they would not be claiming their right to inheritance through 
the appellant and respondent No. 3 respectively. Assuming, however, that such 
a declaration would be binding on them, that would be no justification for their 
being impleaded in the present litigation where the issue is not one of inheritance 
but one of marriage between the appellant and respondent No. 3. If the submission 
has any substance it might as well be said by any one that he should be impleaded, 
as a party to a suit and should be allowed to contest the suit, although there was no 
cause of action against him, because the decree in the suit would bind him on the 
ground of res judicata. 

It is true that in a suit under section 42 of the Specific Relief Act it is discre- 
tionai-y with tire Court to make or not to make tlie declaration asked for. The ex- 
ercise of that discretion, however, has to be judicial. In the present case there does 
not appear to be any legal impediment in the way of the Court refusing to make 
^he declaration asked for since respondent No. 3 had acknmvledged the marriage 
and had admitted the claim for Rs. 2,000 per month as Kkarch-e-pandati. The 
appellant has not asked for any sum of money to be decreed in her favour. There 
is no cause of action now left to the appellant which can be the basis for the present 
Suit. The appellant could rely upon the acknowledgment which raises a presump- 
tion under the Mohammedan Law that she is married to respondent No. 3. There 
appears to be no good ground for adding, respondents i and 2 as parties to tlie pre- 
sent suit. If hereafter on tlie happening of a certain event and the existence of 
certain circumstance any question arose whether the appellant ivas married to 
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respondent Xo. 3, then, those ■who were interested in disprox-ing die marriage ironld 
be in a position to do so and rebut the presumption arising from the acknowledg- 
ment. 

Under Order i, rule 10 of the Chai Procedure Code, the Court has the power 
to pass orders regarding the adding of parties or striking off the name of a part}'. 
“Wliether die exercise of diis poiver is a matter of jurisdiction or of discretion appears 
to have been the subject of difference of opinion in the Courts of law here and in 
England. Whichever Uew may be correct it is patent that resort to the exercise 
of such power could only be had if the Court is satisfied tliat it is necessaiy- to make 
an order under Ordei' i. rule to, in order to effectually and completely adjudicate 
-upon and settle all questions involved in the suit. The Court ought not to compel 
a plaintiff to add a party to the suit where on the face of the plaint the plaintiff has 
no cause of action against him. If a parts- is added by the Court without whose 
presence all questions involved in the suit could be effectually and completely adjudi- 
cated upon, then the exercise of the power is improper and even if it be a matter 
■of discretion such an order should not be allowed to stand when that order is ques- 
tioned in a superior CourL The plaintiff is entitled to choose as defendants against 
whom he has a cause of action and he should not be burdened ndth the task of meeting 
a part}' against ^vhom he has no cause of action. It ■v\'as, however, suggested that 
■on tlie face of the plaint not only respondent No. 3 was interested in denying his 
marriage vdth tlte appellant but a. legitimate inference could be dra^\■n from the 
contents of the pleadings that respondents i and 2 were also interested in denying 
the marriage. No allegation made in the pleadings even remotely suggests that 
respondents i and a were interested to deny the alleged marriage of the appellant 
to respondent No. 3 or -^verc denying the same. Under section 42 of die Specific 
■Relief Act a suit may be instituted against any person denying or interested 
to deny the plaintiff's legal character or right to any propeny. The plaint does not 
sus^est tiiat respondents i and 2 ivere denying die appellant’s staUos as wife of res- 
nondent No. 3. Such an issue i^-as raised by the appellant against respondent No. 
3 only. In laiv, it cannot be said that respondents r and 2 are interested to deny 
the status of the appellant as die -svife of respondent No. 3 because the status of res- 
pondent No. I as -wiTe and respondent No. 2 as die son of respondeat No. 3 is not in 
the least affected even if the appellant is declared to be the \\ife of respondent No. 3, 
as imder the Mohammedan Law respondent No. 3 is enrided to have both die ap- 
pellant and respondent No. 1 as liis wRts and children through them. The true 
legal posirion in the present suit between the appellant and respondent No. 3 is that 
respondents i and 2 have no lorjs sfc::di in such a suit. Tiiere is no danarer of muln- 
plicit}' of suits during the life-time of respondent No. 3. The sugeestion diat die 
present suit would lead to midtiplicity of suits is founded on an assumption which 
no Court of law can assume. It cannot be assumed that respondent No. 3 would 
die first. It may well be that he may survive both respondents 1 a.nd 2, in ivhicli 
case, no question of any suit coming into existence at dieir instance ^vould arise. 
If the order allowing respondents i and 2 to be added as pardes in a suit of die pre- 
•sent nature is allowed to stand it will open the way to a wider exercise of powers 
under Order i, rule 10, and in a manner which was not contemplated by the Code 
of Ci\il Procedure, or section 42 of the Specific Relief Act or permissible under the 
Afohammedan Laiv. 
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I would, accordingly, allow the appeal as both the Courts below were in error 
in supposing that this was a case in which the provisions of Order i, rule 10, applied 
and would set aside the orders of the Courts below. The appellant is entitled to 
her costs throughout. 

By Court : — The Appeal is dismissed. Cost to abide the result of litigation 
in the trial Court. 

• Appeal dismissed. 

SUPREME COURT OF INDIA. 

[Criminal Appellate Jurisdiction.] 

Present ; — ^B. P. Sinha, S. J. Imam and J. L. Kapur, JJ. 

Anant Gopal Sheorey . . Appellant* 

V. 

State of Bombay . . Respondent. 

Criminal Procedure Code {V of 1898), section 342-A inserted by Act XXVI of 1955 which came into force 
on md January, 1956 — Applicability to pending proceedings. 

On the plain construction of the words used in section 1 16 of Act XXVI of 1955, section 342-A 
of the Criminal Procedure Code is available to a person against whom a prosecution is pending. No 
person has a vested right in any course of procedure. He has only the right of piosecution or defence 
in the manner prescribed for the time being by oi for the Court in which the case is pending and 
if by an Act of Parliament the mode of procedure is altered he has no other right than to proceed 
according to the altered mode. In other words a change in the law of procedure operates retros- 
pectively and unlike the law relating to vested right is not only prospective. 

Appeal by Special Leave from the Order dated the 28th May, 1956, of the 
former Nagpur High Court in Criminal Revision No. 150 of 1956 arising out of the 
Order dated the 2nd February, 1956, of Shri K. L. Pandey, Special Magistrate 
at Nagpur in Criminal Case No. i of 1955. 

R. Patnaik, Advocate, for Appellant. 

ff. S. Bindra, Senior Advocate, ' {R. H. Dhebar, Advocate, with him), for 
Respondent. 

The Judgment of tire Court was delivered by 

Kapur, J . — This is an appeal against the Judgment and Order of the High 
Court of Nagpur confirming the decision of tire Special Magistrate disallowing the 
application of the appellant to give evidence as a witness under section 342-A of the 
Criminal Procedure Code. 

The Advocate-General of Madhya Pradesh, on January’^ 13, 1953, filed a 
complaint against the appellant and three others under section 282 of the Indian 
Companies Act and sections 465 and 477-A of the Indian Penal Code. The pro- 
ceedings commenced in 1954 before a Magistrate but on May 18, 1955, t^^ey were 
transferred to a Special Magistrate who commenced the recording of ewdence on 
July 4, 1955. On August 12, 1955, the Criminal Procedure Code (Amendment) 
Act (XXVI of 1955) received the assent of the President and came into force on 
January 2, 1956. In this judgment it will be referred to as the Amending Act and 
the Code of Criminal Procedure as the Code. On January 14, 1956, the appellant 
made an application to the Magistrate claiming the right to appear as a witness 
on his owm behalf under section 342-A of the amended Code “ in disproof of the 
.charges made against him His application was dismiskd and so was his revision 
to the High Court of Nagpur which held : 
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aand May, 1958. 
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“ While it must be conceded that the wording of clause (c) as also the other clauses of section 1 16 
of the amending Act could have been put in simpler and more direct language, its ingenuous circum- 
locution cannot be allowed to cloak its true meaning or to permit the construction which the applicant 
seeks to put upon it. The language used does not justify holding that when the statute says “ thi->. 
Act ” it means only “ some of the piovisions of this Act 

Thus the Higlx Court was of the opinion that the proceedings pending before 
the Special Magistrate would be according to the procedure laid down in the un- 
amended Code and the appellant could not therefore appear as a witness under 
section 342-A of the amended Code. 

According to the provisions of the unamended Code an accused person could 
not appear as a witness in his defence although for the purpose of enabling him to 
explain circumstances appearing in the evidence against him the Court could put 
such questions as it considered necessary. Section 1 1 8 of the Evidence Act deals 
with persons who are competent to testify as witnesses but in view of section 342 
of the unamended Code no accused person could appear as a witness and therefore 
section 118 was inapplicable to such pensons. Article 20(3) of the Constitution 
provides that no person accused of an offence shall be compelled to be a witness 
against himself and section 342-A was inserted into the Code by section 61 of the 
amending Act. It provides : — 

Section 342-A. — “Any person accused of an offence bcfoie a Criminal Com t shall be a com- 
petent witness for the defence and may give evidence on oath in disproof of the charges made against 
him or any person chaiged together with him at the same trial : 

Piovided that 

(а) he shall not be called as a witness c.\ccpt on his otvn lequcst in writing ; or 

(б) his failuie to give evidence shall not be made the subject of any comment by any of the 
parties or the Court to give rise to any presumption against himself or any person charged together 
with him at the same trial.” 

Thus the law was amended and the accused person has become a competent 
witness for the defence but he cannot be compelled to be a witness and cannot be 
called as a witness except at his own request in writing and his failure to give evi- 
dence cannot be made the subject-matter of comment by tire parties or the Court. 

The question that arises for decision is whether to a pending prosecution the 
provisions of the amended Code have become applicable. There is no controversy 
on the general principles applicable to the case. No person has a vested right in 
any course of procedure. He has only the right of prosecution or defence in the 
manner prescribed for the time being by or for the Court in which the case is pending 
and if by an Act of Parliament the mode of procedure is altered he has no other right 
than to proceed according to the altered mode. See Maxwell on Interpretation 
of Statutes on page 225 : The Colonial Sugar Refining Co., Ltd. v. Irving^. In other 
words a change in the law of procedure operates retrospectively and unlike the law 
relating to vested right is not only prospective. 

The amending Act contains provisions in regard to the procedure to be applied 
to pending cases, in section 116 which is as follows : — 

Sections 16. — “Notwithstanding that all or any of the provisions of this Act have come into 
force in any State — 

(fl) the provisions of section 14 or section 30 01 section 145 or section 146 of the principal Act 
as amended by this Act shall not apply to or affect, any trial or other proceeding which, on the date- 
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of such commencement, is pending before any Magistrate and every such trial or other proceeding 
shall be continued and disposed of as if this Act had not been passed ; 

(6) the provisions of section 406 or section 408 or section 409 of the principal Act as amended 
by this Act shall not apply to, or affect, any appeal which, on the date of such commencement, is 
pending before the District*Magistrate or any Magistrate of the First Glass empowered by tire State 
Government to hear such appeal, and every such appeal shall, notwithstanding the repeal of the first 
proviso to section 406 or of section 407 of the principal Act, be heard and disposed of as if this Act had 
not been passed ; 

(c) the provisions of clause (ze) of section 4 or section ao'j-A or section 251-A or section 260 
of the principal Act as amended by this Act shall not apply to, or affect, any inquiry or trial before a 
Magistrate in wliich the Magistrate has begun to record evidence prior to the date of such commence- 
ment and which is pending on that date, and every sucli inquiry or trial shall be continued and disposed 
of as if this Act had not been passed ; 

{d) tlte provisions of Cliapter XXIII of the principal Act as amended by this Act shall not 
apply to, or affect, any trial before a Court of Sessions either by jury or with the aid of assessors in which 
the Court of Sessions has begun to record evidence prior to the date of such commencement and which 
is pending on tliat date, and eveiy such trial shall be continued and disposed of as if tliis Act had not 
been passed ; * ' 

but save as aforesaid, the provisions of this Act and the amendments made thereby shall apply 
to all proceedings instituted after the commencement of this Act and also to all proceedings pending- 
in any Criminal Court on the date of such commencement.” ■ 

It was contended on behalf of the respondent that tlie following words in clause 
(c) of section 116 of the amending Act “ and everj' such enquiry or trial shall be 
continued and disposed of as if this Act had not been passed ” mean that no pro- 
vision of the Act rvould be applicable to pending trials and particular stress tvas 
laid on the ^vords “ as if this Act had not been passed If tliat is the interpre- 
tation to be put then it ^vould be in conflict with the last portion of the section, i.e., 

“ Save as aforesaid the provisions of this Act and tlie amendments made thereby sliall apply to 
all proceedings instituted after the commencement of this Act and also to all proceedings pending in 
any Criminal Court on the date of such commencement ”, 

The language used in this portion of the section in regard to the proceedings 
which are instituted after the commencement of the amended Code is identical 
with that dealing with proceedings pending in a Criminal Court on the date of 
its commencement. Therefore if this Act applies to all proceedings which com- 
menced after the Act came into force they ^vould equally apply to proceedings 
which had already commenced except those provisions which have been expressly 
excluded. If the whole section is construed in the manner contended for by the 
respondent then there will be a conflict between the words used in the various clauses 
and words used in tire main section 1 16 and it is one of the principles of interpretation 
that the words should be construed in such a manner as to avoid a conflict. Thus 
construed the words of clause (c) and the words of the rest of the section 116 -would 
mean this that tire pro-visions of sections 4 (w), 207-A. 251-A or 260 of the Code as 
amended shall not apply or affect any enquiry or trial before a Magistrate where 
tire recording of e-vidence has started prior to the date of the commencement of the 
amending Act and every such enquiry should be continued and disposed of as if 
these sections had not been enacted. Except as to this and except as to the pro- 
-vdsions mentioned in sub-clauses (a), (6) and (d) the other provisions of the amended 
Code -would be applicable to such proceedings wMch is also in accordance with 
the general principles applicable to amendments in procedural law. 
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By section 34 of the amending Act, section 251 of the Code tvas substituted 
by two sections, z.^., 25 1 and25i-A. Section 251 lays down the procedure in warrant 
cases. It provides : — 

Section 25. — “ In the trial of tvarrant cases by Magistrates, the Magistrate shall, — 

(c) in any case instituted on a police report, follow the procedure specified in section s^i-A ; 

and 

( 4 ) in any otlier case, follow the procedure specified in the other provisions of this Chapter 
Sub-clause (a) deals with cases instituted on a police report and sub-clause ( 6 ) 
with other cases. To the former section 251-A is applicable and to other cases 
procedure specified in other provisions in Chapter XXI is made applicable. Section 
342-A is in Chapter XXIV and there is nothing in the amending Act or the 
amended Code which makes the provisions of section 342-A inapplicable to criminal 
proceedings which are pending before a Magistrate and in \vhich the recording of 
evidence has commenced. 

In our opinion on tlie plain construetion of the words used in section 116 of 
the amending Act, section 342-A is available to the appellant. The High Court, 
it appears, was misled into construing tlie words in clause (c) of section 1 16, z.r., “ as 
if this Act had not been passed The High Court was therefore in error and the 
appellant is entitled, in our view, as a competent witness for the defence to testify 
in disproof of the charges made against him or any other person charged together 
with him at the same trial. 

■\Ve tvould, therefore, allow this appeal, set aside the order of the Courts below 
and hold that the application made by the appellant to appear as a witness was 
■well-founded and should have been allowed. 

Appeal allowed. 

SUPREME COURT OF INDIA. 

[Civil Appellate Jurisdiction.] 

Present : — S. R. Das, Chief Justice, N. H. Bhagwati, S. K. Das and K. 
SuBBA Rao, JJ. 

Bishan Singh and others . . Appellants* 

V. 

Khazan Singh and another . . Respondents. 

Punjab — Custom — Pre-emption — Xature and incidents of right — Right if rrwdified or enlarged by the Punjab 
J’re-emption Act {II of 1913) — Lis pendens — Applicability. 

(1) The right of pre-emption is not a right to the thing sold but a right to the offer of a thing 
^bout to be sold. This right is called the primarj- or inherent right. 

(2) The pre-emptor has a secondary right or a remedial right to follow the thing sold. 

(3) It is a right of substitution, but not of repurchase i.e.. the pre-emptor takes the entire 
bargain and steps into the shoes of the original vendee. 

(4) It is a right to acquire the tvhole of the property sold and not a share of the property sold. 

(5) Preference being the essence of the right, the plaintiff must have superior right to that 
of the vendee or the person substituted in his place. 

(6) The right being a verj’ tveak right it can be defeated by all legitimate methods, such as the 
■vendee allowing the claimant of a superior or equal right being substituted in his place. 


* Civil Appeal No. 255 of 1954. 


goth May, 1958. 
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The Punjab Pre-emption Act defines the right and provides a procedure for enforcing that right. 
It does not enlarge the content of tliat right or intoduce any change in the incidents of that right. The 
settled law in the Punjab may be summarised thus : 

The doctrine of lis pendens applies only to a transfer pendente life, but it cannot affect a pre-exist- 
ing right. If the sale is a transfer in recognition of a pre-existing and subsisting right, it would not be 
affected by the doctrine, as the said transfer did not create new right pendente lite, but if the pre-existing 
right became unenforceable by reason of the fact of limitation or otherwise, the transfer though osten- 
sibly made in recognition of such a right, in fact created only a new right pendente lite. 

The pre-emptor in whose favour a conditional decree is passed is not substituted in the place of 
the original vendee till conditions laid down in the decree are fulfilled. Such a decree by itself does 
not perfect his right in derogation of the right of another person suing for pre-emption. 

Appeal by Special Leave from the Judgment and Decree, dated the 29th April, ’ 
1953, of the former Pepsu High Court in R.S.A. Nos. 57 and 130 of 1952, arising 
out of the Judgment and Decree, dated the 8th March, 1952, of the Court of Addi- 
tional District Judge in Faridkot in Civil Appeal No. 10 of 1952, against the Judg- 
ment and Decree, dated the 4th December, 1951, of the Court of Sub-Judge, II 
Class, Faridkot, in File No. 13 of 1951. 

Jagan Nath Katishal, Senior Advocate (K. L. Mehta, Advocate, with him), for 
Appellants. 

Kapur Chand Puri and Tarachand Brijmohan Lai, Advocates, for Respondents 
Nos. I to 3. 

The Judgment of the Court was delivered by 

Subba Rao, J. — ^This appeal by Special Leave against the Judgment and Decree 
of the High Court of Patiala and East Punjab States Union, raises an interesting 
question pertaining to the Law of Pre-emption. 

The material facts are not in dispute and may be briefly stated ; The dispute 
relates to aland measuring 179 kanals and 2 marlas, situate in village Wanderjatana. 
On August 26, 1 949, defendants 3 to 7 sold the said land to defendants i and 2 for 
a consideration of Rs. 37, 61 1. On August 26, 1950, defendants 8 to ii institu- 
ted a suit. Suit No. 231 of 1950 (Exhibit P-26/1) in the Court of the Subordinate 
Judge, II Class, Faridkot to Pre-empt the said sale on the ground, among others, 
that they had a right of pre-emption. On January 6, 1951 , the vendees i.e. , defendants 
1 and 2, and the plaintiffs therein, i.e., defendants 8 to 1 1 (appellants in the present 
appeal), entered into a compromise. Under the terms of the compromise, the vendees 
admitted that they had received Rs. 1,700 from defendants 8 to ii and that defen- 
dants 8 to 1 1 agreed to pay the balance of the consideration, amounting to Rs. 35,91 1 
on the 27th April, 1951. It was further agreed that on the payment of the said 
amount they should get possession through Court. As the amount agreed to be 
paid was in excess of the pecuniary jurisdiction of the Court of the Subordinate 
Judge, they filed the compromise deed in the Court of the District Judge and on 
the basis of the said compromise, the District Judge made a decree, dated January 
23, 1951- It was provided in the decree that in case defendants 8 to ii failed to- 
pay the balance to the vendees on April 27, 1 951 , the suit should stand dismissed and 
that if the said 'balance was paid on that date, the vendees should deliver 
possession of the land in dispute to them. Defendants 8 to i r deposited the balance 
of Rs. 35, 911 on April 23, 1951 and got possession of the land on May 17,1951. 

Before the said defendants (8 to ii) deposited the amount in Court under the- 
terms of the compromise decree, the respondents herein, claiming to be owners oC 
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land in thfc same palti, filed Suit No. 13 of 1951 in the Court of the Subordinate Judge, 
II Class, Faridkot, to enforce their right of pre-emption. To that suit the original 
vendors were impleaded as defendants 3 to 7, the vendees as defendants i and 2 and 
the plaintiffs in Suit No. 231 of 1950 as defendants 8 to 1 1. Defendants 8 to 1 1 con- 
tested the suit, inter alia, on the grounds that the plaintiffs had no right of pre-emption 
superior of that of theirs, that the suit was barred by limitation and that the whole of 
the sale considei'ation had been fixed in good faith and paid. 

The learned Suboidinatc Judge found all the issues in favour of defendants 
8 to 1 1 and dismissed the suit. On the main issue he found that the said defend- 
ants, by obtaining a decree for pre-emption before the rival claimants had filed their 
suit, had become vendees through Court and so the plaintiffs could not succeed unless 
they had a superior right. 

The plaintiffs preferred an appeal to the Additional District Judge, Faridkot, 
against the said decree. The District Judge held that the plaintiffs and defendants 
8 to 1 1 had equal rights ofpre-emptionand were entitled to share the sale in the pro- 
portion of 3/7 and 4/7 respectively on payment of the proportionate amount of the 
consideration. On the main question, he took the view that defendants 8 to 1 1 did 
not exercise their right of pre-emption when the present suit was instituted for the 
reason that by the date of the filing of the suit they had not deposited the purchase 
money in Court. Both the parties filed Second Appeals against the decision of the 
District Judge in the High Court of Patiala questioning that part of the deci'ee which 
went against them. The High Court upheld that part of the decree of the learned 
District Judge holding that the plaintiffs were entitled to a share in the suit property 
but remanded the suit to tlie District Judge to give his findings on the following two 
questions ; ( i ) What was the amount paid by defendants 8 to 1 1 to the original 

vendees and whether they paid it in good faith; (2) whether the case would come 
under section 1 7-C, clause (e) of the Punjab Pre-emption Act (hereinafter to be refer- 
red to as the Act). As the High Court refused to certify that the case was a fit one for 
appeal to the Supreme Court, defendants 8 to 1 1 preferred the above appeal by 
obtaining Special Leave of this Court. 

The learned counsel for the appellants raises the following two contentions 
before us ; (i) Section 28 of the Pre-emption ‘Act indicates that a property can be 
■divided between equal pre-emptors in terms of section 1 7 of the Pre-emption Act only 
when both the suits are pending before the Court at the time of the passsing of the 
decree ; (2) the appellants exercised their right of pre-emption by obtaining a decree 
or at any rate when they deposited the money payable under the decree and thereby 
got themselves substituted in place of the original vendees and thereafter, the plaintiffs 
can succeed only by proving their superior right to them. The learned counsel for 
the respondents countered the aforesaid argument by stating that the plaintiffs, 
being pre-emptors of equal degree, have got a statutory right under section 1 7 of 
the Pre-emption Act to share the land with the appellants, and the appellants, 
having been substituted in place of the original vendees pendente lite, are hit by the 
doctrine of /w/iewi/enj and therefore, they cannot claim higher rights than those 
possessed by the original vendees at the time of the filing of the suit. 

Before attempting to give a satisfactory answer to the question raised, it would 
be convenient at the outset to notice and define the material incidents of the right of 
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pre-emption. A coneise but lucid statement of the law is given by Plmvden, J., in 
Dhani Nath v. Budhu'^, thus : 

“A preferential right to acquire land, belonging to another person upon the occasion of a transfer 
by the latter, does not appear to me to be either a right to or a right in that land. It is jiis ad rem 

clienum acqtiirmdum and not ajijs in re aliena A right to the offer of a 

thing about to be sold is not identical \rith a right to the tiling itself, and that is the primary right 
of the pre-emptor. The secondar>’ right is to follow the thing sold, iihen sold without the proper 
offer to the pre-emptor, and to acquire it, if he thinks fit, in spite of the sale, made in disregard of 
his preferential right.” 

The aforesaid passage indicates that a pre-emptor has ttvo rights : (i) inherent or 
primary right, Le., a right to the offer of a thing about to be sold, and (2) secondary 
or remedial right to follotv the thing sold. 

Mahmood, J., in his classic judgment in Gofiuzcf Dayal v. Imyatidlak^, explained 
the scope of the secondary right in the following terms : 

“ It (right of pre-emption) is simply a right oi substitution, entitling the pre-emptor, by means of a 
legal incident to which sale itself was subject, to stand in tiie shoes of the vendee in respect of all the 
rights and obligations arising from the sale, under which he derived his title. It is, in effect, as if in 
a sale deed the vendee’s name were rubbed out and pre-emptor’s name inserted in its place. ’’ 

The doctrine adumbrated by the learned Judge, namely, the scondary right of 
pre-emption is simply a right of substitution in place of the original vendee, has been 
accepted and followed by subsequent decisions. 

The general law of pre-emption does not recognize any right to claim a share 
in the property sold when there are rival claimants. It is well-established that the 
right of pre-emption is a right to acquire the w'hole of the property sold in preference 
to other persons {see Moolchand v. Ganga Jal^). 

The plaintiff is bound to show not only that his right is as good as tliat of the vendee 
but that it is superior to that of the vendee. Decided cases have recognized that this 
superior right must subsist at the time the pre-emptor exercises his right and that that 
right is lost if by that time another person wth equal or superior right has been sub- 
stituted in place of the original vendee. Courts have not looked upon this right with 
great favour, presumably for the reason that it operates as a clog on the right of tire 
owner to alienate his property. The vendor and the vendee are, therefore, permitted 
to avoid accrual of the right of pre-emption by all lawful means. The vendee may 
defeat the I'ight by selling the property to a rival pre-emptor iritli preferential or 
equal right. To summarize ; (i) The right of pre-emption is not a right to the 
thing sold but a right to the offer of a thing about to be sold. This right is called the 
primary or inlierent right. (2) The pre-emptor has a secondary right or a remedial 
right to follow the thing sold. (3) It is a right of substitution but not of re-purchase^ 
i.e., the pre-emptor takes the entire bargain and steps into the shoes of the origina 
vendee. (4) It is a right to acquire the whole of the property sold and not a share 
of the property sold. (5) Preference being the essence of the right, the plaintiff must 
have a superior right to that of the vendee or the person substituted in his place. 
(6) The right being a very Aveak right, it can be defeated by all legitimate methods, 
such as the vendee allowing the claimant of a superior or equal right being substituted 
in his place. 


3. I.L.R. 1 1 Lah, 258, 273: A.I.R. 1930 
Lah. 356 (F.B.). 


1. 136 RR. 1894, page 511. 
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The next question is whellicr this right is modified or otherwise enlarged by 
the provisions of the Act. Relevant provisions of the Act, material to the present 
purpose, read thus : 

Section 4 : ‘‘ The right of pre-emption shall mean the right of a person to acquire agrieuJtural 
land or village immovable property or urban immovable property in preference to other persons, and 
it arises in respect of such land only in the case of sales and in respect of such property only in the 
case of sales of foreclosuies of the right to redeem such property 

Section 13 : “Whenever according to the provisions of this Act, a right of pre-emption vests in 
any class or group of persons the right may be exercised by all the members of such class or group 
jointly, and, if not exercised by them all jointly, by any two or more of them jointly, and, if not exer- 
cised by any two or more of them jointly, by tlicm severally 

Section 17: “ Where several pre-emptors arc found by the Court to be equally entitled to the right 
of pre-emption, the said right shall be exercised, — 

(а) if they claim as co-sharers, in proportion among themselves to the shares they already 
hold in the land or property ; 

(б) if they claim as heirs, whether co-sharers or not, in proportion among themselves to the 
shares m which but for such sale, they ivould inherit die land or property in the event of the vendor’s 
decease without other heirs ; 

(c) if they claim as owners of the estate or recognised sub-division thereof, in proportion among 
themselves to the shares which they tvould take if the land or property were common land in the estate 
or the sub-division, as the case may be ; 

(d) if they claim as occupancy tenants, in pioportion among themselves to the areas respectively 
held by them m occupancy right ; 

(e) in any other case, by such pre-emptors in equal shares.’’ 

Section ig : “When any person proposes to sell any agricultuial land or village immovable 
property or urban immovable property or to foreclose the right to redeem any village immovable 
property or urban immovable property, in respect of which any persons have a right of pre-emption 
he may give nodee to all such persons of the price at which he is willing to sell such land or property 
or of the amount due in respect of the mortgage, as the case may be. 

Such notice shall be given tlirough any Court within the local limits of whose jurisdiction such 
land or property or any part thereof is situate, and shall be deemed sufficiently given if it be stuck 
up on the chaupal or other public place of die village, town or place in which the land or property 
is situate.” 

Section 20*: “ The right of pre-emption of any person shall be extinguished unless such person 
shall, within the period of three months from the date on which the notice under section 19 is duly 
given or within such furthei period not exceeding one year from such date as the Court may allow? 
present to the Court a notice for service on the vendor or mortgagee of his intention to enforce his 
right of pre-emption. Such notice shall state whether the pre-emptor accepts die price or amount 
due on the footing of the mortgage as correct or not, and if not, what sum he is willing to pay.” 

When the Court is satisfied that the said notice has been duly served on the vendor or moi tgagee 
the proceedings shall be filed.” 

Section 28 : “ When more suits than one arising out of the same sale or foreclosure are pending, 
the plaintiff in each suit shall be joined as defendant in each of the other suits, and in deciding the’ 
suit the Court shall in each decree state the order in [which each claimant is entitled to exercise his 
right ”. 

The Act defines the right and provides a procedure for enforcing that right. 

It does not enlarge the content of that right or introduce any change in the incident 
of that right. Section 4 embodies the pre-existing law by defining the right as a right 
of a person to acquire land in preference to other persons in respect of sales of 
agricultural lands. Section 13 cannot be read, as we are asked to do, as a statutory 
recognition of a right of pre-emptors of equal degree to exercise their rights piece- 
meal confined to their shares in the land. Section 1 3 confers on a group of persons. 
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in whom, the right of pre-emption vestSjto exercise that right either jointly or several- 
ly, that is to say, either the group of persons or one of them may enforce the right in 
respect of the entire sale. Section 1 7 regulates the distribution of pre-empted land 
when the Court finds that several pre-emptors are equally entitled to the right of pre- 
emption. But tliis section applies only where (1) the right, is yet to be exercised and 
(2) the pre-emptors are found by the Court to be equally entitled to exercise the 
right. The section does not confer the right on or against a person, who has 
already exercised the right and ceased to be a prc-emptor by his being^ 
legitimately substituted in place of the original vendee. (See Mool Chand v. 
Ganga JaV- and Hokha Singh v. Surrmkh Singh”. Sections ig and 20 prescribe 
the procedure for the exercise of- the primary right while section 28 confers 
a power on the Court to join together two or more suits aidsing out of the 
same sale, so that suitable directions may be given in the decree in regard to 
the order in which each claimant is entitled to exercise the right. This section is 
enacted presumably to avoid conflict of decisions and finally determine the rights 
of the various claimants. The aforesaid provisions do not materially affect the 
characteristics of the right of pre-emption as existed before the Act. They provide 
a convenient and effective procedure for disposing of together different suits, arising 
out of the same transaction, to avoid conflict of decisions, to fix the order of priority 
for the exercise of their rights and also to regulate the distribution of the pre-empted 
land between rival pre-emptors. 

The provisions do not in any w'ay enable the pre-emptor to exercise his right 
without establishing his superior right over the vendee or the person substituted in his 
place or to prevent the vendor or the vendee, by legitimate means, to defeat his right 
by getting substituted in place of the vendee a pre-emptor with a superior right to or 
an equal right with that of the plaintiff. 

Nor can we accept the argument of the learned counsel for the appellants that 
section 28 precludes the Court from giving a decree for pre-emption in a case where 
the two suits were not joined together but one of the suits was decreed separately. 
Section 28 enacts a convenient procedure, but it cannot affect the substantive rights 
of the parties. We do not see that, if the plaintiffs were entitled to a right of pre-emp- 
tion, they would have lost it by the appellants obtaining a decree before the plaintiffs 
instituted the suit, unless it be held that the decree itself had the effect of substitu- 
ting them in place of the original vendees. We cannot, therefore, hold that the 
plaintiffs’ suit is in any way barred under the provisions of the Act. 

This leads us to the main question in this case, namely, whether the appellants 
having obtained a consent decree on January' 23, 1951, in their suit against the ven- 
dees and having paid the amount due under the decree and having taken delivery 
of the property and thus having got themselves substituted in place of the original 
vendees, can legitimately defeat the rights of the plaintiffs, who, by reason of the 
aforesaid substitution, were only in the position of pre-emptors of equal degree vis-a- 
vis the appellants and therefore ceased to have any superior rights. The learned 
counsel for the respondents contends that the appellants are hit by the doctrine of 
Us pendens and therefore the act of substitution, which was effected on April 23, 1951, 
could not be in derogation of their right of pre-emption, which they have exercised 

1. (1930) I.L.R. II Lali. 258, 274. 
s c 7—159 
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by filing their suit on Pcbniary 15, 1951. It is now settled law in the Punjab that 
the I'ule of lis pendens is as much applicable to a suit to enforce the right of pre-emp- 
tion as to any other suit. The principle on which the doctrine rests is explained in 
the leading case of Bcllann v. Sabine^, Avhere the Lord Chancellor said that pendente 

Hie neither party to the litigation can alienate the property so as to affect his 

opponent. In other words, the law does not allow litigant parties, pending the liti- 
gation, to transfer their rights to the property in dispute so as to prejudice the 
other party. 

As a corollaiy to this rule it is laid down that this principle will not affect the 
right existing before the suit. The rule, with its limitations, was considered by a 
Full Bench of the Lahore High Court in A4ool Chand v. Ganga Jal^. In that case, 
during the pendency of a pre-emption suit, the vendee sold the property which was 
the subject-matter of the litigation to a person possessing a right of pre-emption equal 
to that of the pre-emptor in recognition of that person’s right of pre-emption. This 
resale took place before the expiry of the period of limitation or instituting a pre- 
emption suit with respect to the original sale. The Full Bench held that the doctrine 
of lis pendens applied to pre-emption suits; but in that case, the re-sale in question did 
not conflict with the doctrine of lis pendens. Bhide, J., gave the reason for the said 
conclusion at page 272 thus : 

“ All that the vendee docs in such a case is to take the bargain in the assertion of his pre-existing 
pre-emptive right, and hence the sale does not offend against the doctrine of lis pendens 

Another Full Bench of the Lahore High Court accepted and followed the aforesaid 
•doctrine in APt. Sant Katir v. Tej a Singh^. In that case, pending the suit for pre- 
emption, the vendee sold the land purchased by him to a person in recognition of a 
superior right of pre-emption. Thereafter, the second purchaser was brought on 
record and was added as a defendant to the suit. At the time of the purchase by the 
person having a superior right of pre-emption, his right to enforce it was barred by 
limitation. The High Court held that that circumstance made a difference in the 
application of the rule oiiis pendens. The distinction between the two categories of 
cases was brought out in bold relief at page 145 thus : 

“ Where the subsequent vendee has still the means of coercing, by means of legal action, the 
original vendee into surrendering the bargain in his favour, a surrender as a result of a private treaty, 
and out of Court, m recognition of the right to compel such surrender by means of a suit cannot pro- 
perly be regarded as a voluntary transfer so as to attract the application of the rule of Its pendens The 
correct way to look at the matter, in a case of this kind, is to regard the subsequent transferee 
as having simply been substituted for the vendee m the original bargain of sale. He can defend the 
suit on all the pleas which he could have taken had the sale been initially in his own favour.” 

“ However, where the subsequent transferee has lost the means of making use of the coercive 
machinery of the law to compel the vendee to surrender the original bargain to him, a re-transfer 
of the property in the former’s favour cannot be looked upon as anything more than a voluntary 
transfer in the former’s favour of such title as he had himself acquired under the original sale. Such 
transfer has not the effect of substituting the subsequent transferee m place of the vendee in the 
original bargain. Such a transferee takes the property only subject to the result of the suit. Even 
>f he is impleaded as a defendant in such suit, he cannot be regarded as anything more than a 
representative-in-interest of the original vendee, having no right to defend the suit except on 
tlm pleas that were open to such vendee himself.” 


I- (>857) I De. G. & J. 566 : 44 E.R. 842. 142 (F.B.). 

2. (1930) l.LR. II Lah'. 258. 4. a.I.R. 1946 Lah. 322 (F.B.). 

3. I.L.R. 1946 Lah. 467 : A.I.R. 1946 Lah. 
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This case, therefore, expressly introduces a new element in the applicability of the 
doctrine of Us pendens to a suit to enforce the pre-emptive right. If the right of 
the pre-emptor of a superior or equal degree was subsisting and enforceable by coer- 
'■cive process or otherwise; his purchase would be considered to be in exercise of that 
pre-existing right and therefore not hit by the doctrine of lis pendens. On the other 
hand, if he purchased tire land from the original vendee after his superior or equal 
I right to enforce' the right of pre-emption was barred by limitation, he would only be 
in the position of a representative- in-interest of the vendee, or to put it in other words 
if his right is barred by limitation; it would be treated as a non-existing right. Much 
to the same effect was the decision of another Full Bench of the Lahore High Court 
in Mohammad Sadiq v. Ghasi Ram^. There, before the institution of the suit for pre- 
emption, an agreement to sell the property had been executed by the vendee in favour 
of another prospective pre-emptor with an equal degree of right of pre-emption ; 
subsequent to the institution of the suit, in pursuance of the agreement, a sale-deed 
had been executed and registered in the latter’s favour, after the expiry of the limita- 
tion for a suit to enforce his own pre-emptive right. The Full Bench held that the 
■doctrine of lis pendens applied to the case. The principle underlying this decision is 
the same as that in Mt. Sant Kaur v. leja Singh'^, where the barred right was treated 
as a non-existent right. The same view was restated by another Full Bench of the 
East Punjab High Court in Wazir Alt Khan v. ^ahir Ahmad Khan^. At page 195, the 
learned Judges observed : 

' ' ' “It is settled law that unless a transfer pendente liie can be held to be a transfer in recognition 
■of a subsisting pre-emptive right, the rule of lis pendens applies and the transferee takes the property 
subject to the result of the suit during the pendency -vyhereof it took place.” 

The, Allahabad High , Court has applied the doctrine of lis pendens to a suit for pre- 
emption ignoring the limitation implicit in the doctrine that it cannot affect pre- 
existing right, (See Deo Jdarain Singh v. Jagat Narain Singh^). We accept the view 
expressed by the Lahore High Court and East Punjab High Court in preference to 
that of the Allahabad High Court. 

In view of the aforesaid four Full Bench decisions — three of the Lahore High 
Court and the fourth of the East Punjab High Court — a further consideration of the 
case is unnecessary. The settled law in the Punjab may Ije summarized thus ; 

The doctrine of lis pendens applies only to a transfer pendente lite, but it cannot 
affect a pre-existing right. If the sale is a transfer in recognition of a pre-existing 
and subsisting right, it would not be affected by the doctrine, as the said transfer did 
not create new right pendente lite ; but if the pre-existing right became unenforceable 
by reason of the fact of limitation or otherwise, the transfer, though ostensibly made 
in recognition of such a right, in fact created only a new right pendente lite. 

Even so, it is contended that the right of the appellants to enforce their right of 
i pre-emption was barred by limitation at the time of the transfer in their favour and 
therefore the transfer would be hit by the doctrine of lis pendens. This argument 
ignores the admitted facts of the case. The material facts may be racapitulated : 
Defendants 3 to 7 sold the land in dispute to defendants i and 2 on August 26, 1949, 
and the sale-deed was registered on February 15, 1950. The appellants instituted 

I. A.I.R. 1946 Lah. 322 (F.B.). 

'2. I.L.R. (1946) Lab. 467 : A.I.R. 1946 Lah. 

142 (F.B.). 


3. A.I.R. 1049 E;P. 193 (F.B.). 

4. A.I.R. 1927 All. 664. 
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their suit to pre-empt the said sale on August 26, 1950, and obtained a compromise 
decree on January 23, 1951. They deposited the balance of the amount payable oa 
April 23, 1951, and took possession of the land on May 17, 1951. It would be seen 
from the aforesaid facts that the appellants’ right of pre-emption was clearly sub- 
sisting at die time when the appellants deposited the amount and took possession of 
the land, for they not only filed the suit but obtained a decree therein and complied 
with the terms of the decree within the time prescribed thereunder. The coercive 
process was still in operation. If so, it follows that the appellants are not hit by the 
doctrine of Us pendens and they acquired an indefeasible right to the suit land, at any 
rate, when they took possession of the land pursuant to the terms of the decree, after 
depositing in Court the balance of the amount due to the vendors. 

We shall briefly touch upon another argument of the learned counsel for th^ 
appellants, namely, that the compromise decree obtained by them, whereunder their 
right of pre-emption was recognized, clothed them with the title to the property so as 
to deprive the plaintiffs of the equal right of pre-emption. The right of pre-emption, 
can lie effectively exercised or enforced only when the pre-emptor has been substituted 
by the vendee in the original bargain of sale. A conditional decree, such as that 
with which we are concerned, whereunder a pre-emptor gets possession only if he 
pays a specified amount within a prescribed time and which also provides for the 
dismissal of the suit in case the condition is not complied with, cannot obviously bring 
about the substitution of the decree-holder in place of the vendee before the condition 
is complied with. Such a substitution takes effect only when the decree-holder 
complies with the condition and takes possession of the land. 

The decision of the Judicial Committee in Deonandan Prashad Stngh v, Ramdhari 
Chowdhri^, throws considerable light on the question whether in similar circumstances 
the pre-emptor can be deemed to have been substituted in the place of the original 
vendee. There the Subordinate Judge made a pre-emption decree under which 
the pre-emptors were in possession from 1900 to 1904, when the decree was reversed 
by the High Court and the original purchaser regained possession and in 1908, the 
Privy Council, upon further appeal, declared the pre-emptor’s right to purchase, 
but at a higher price than decreed by the Subordinate Judge. In 1909 the pre- 
emptors paid the additional price and thereupon again obtained possession. The 
question arose whether the pre-emptors were not entitled to mesne profits for the 
period between 1904 to igog, /.e., 'during the period the j'udgment of the first appel- 
late Court was in force. The Privy Council held that during that period the pre- 
emptors were not entitled to mesne profits. The reason for that conclusion was 
stated at page 84 thus : 

“It therefore follows that where a suit is brought it is ou payment of the purchase-money on the 
specified date that the plaintiff obtains possession of the property, and until that time the original 
purchaser retains possession and is entitled to the rents and profits. This was so held in the case of 
Deohinandan v. Sn Ram^ and there Mahmud, J., whose authority is well-recognized by all, stated tha* 
it was only when the terms of the decree were fulfilled and enforced that the persons having the right 
of pre-emption become owners of the property, that such ownership did not vest from the date of 
sale, noUvithstanding success in the suit, and that the actual substitution of the owner of the pre- 
empted property dates with possession under the decree.” 

This judgment is, therefore, a clear authority for the position that the pre- 
emptor is not substituted in the place of the original vendee till conditions laid down 


n (1916)32 M.L.J. 459 : L.R. 44 LA. 80. 
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in the decree are fulfilled. We cannot, therefore, agree with the learned counsel 
that the compromise decree itself perfected his clients’ right in derogation to that 
of the plaintiffs. But as we have held tliat the appellants complied with the condi- 
tions laid dowTi in the compromise decree, they ^vere substituted in the place of the 
vendee Before the present suit was disposed of. In the aforesaid vietv, the other 
questions raised by the appellants do not arise for consideration. In the result, the 
appeal is allowed and the suit is dismissed with costs throughout. 

Appeal allowed. 
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Industrial Dispute No. i of 1956. 

H. W. Sanyal, (Additional Solicitor-General of India) {R. Ganapathy Iyer, 
T. Rangaswami Iyengar and T. M. Sen, Advocates, "with him), for Appellant. 

Janardan Sharma, Advocate, for Respondents Nos. i, 2 and 6. 

L. K. Jha, Senior Advocate {B. R. L. Iyengar and C. V. Ramachar, Advocates, 
with him), for Respondents Nos. 3 and 5 : 

The Judgment of the Court was delivered by 

Gajendragadkar, J. — ^This is an appeal with Special Leave by tlie State of 
Mysore against the award passed by the Central Government Industrial Tribunal, 
Madras, on November 24, 1956, in Industrial Dispute No. i of 1956, between the 
employers in relation to tlie Gold Mines of the Kolar Gold Fields, Mysore, and their 
tvorkmen. The employers were the Champion Reef Gold Mines of India (KGF) 
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Ltd., Mysore State, the Mysore Gold Mining Company (KGF) Ltd., Mysore State 
and the Nundydroog Mines (KGF) Ltd., and their allied establishments the Central 
Administration, the Kolar Gold Fields Electricity Department, the Kolar Gold 
Field Flospital and the Kolar Gold Field Watch and Ward establishment. The dis- 
pute between tliese employers and their workmen arose from the claim made by the 
workmen for bonus for the calendar years 1953 and 1954. ' The Unions representing 
the workmen alleged that the employers had sufficient available surplus in their 
hands from which they could and should be awarded bonus for the two years in 
question. The Union representing the workmen in Mysore Gold Mining Co., Ltd., 
demanded four months wages and five months wages as bonus for the years 1953 and 
1 954 respectively. The Union on behalf of the Nundydroog Mines demanded four 
months total wages as bonus for 1953 and 1954 whereas the workmen in Champion 
Reef Gold Mines demanded four months wages as bonus for the said two years. The 
management opposed these demands on the ground that there was no available sur- 
plus for both the years in all the mines and so no bonus can be awarded. In substance, 
the Tribunal has rej’ected the case made out by the management and has passed an 
award in favour of the workmen. Taking into consideration all relevant factors the 
Tribunal has awarded as bonus wages at the rate of li months in 1953 and three 
months in 1954 to the workers of Champion Reef Mines Ltd.; 2| months in 1953 
and 3^ months in 1954 to the workers of the Nundydroog Mines Ltd.; and one 
month’s in 1953 and three months in '1954 to the workers of the Mysore Gold 
Mines Co., Ltd. In regard to the workmen employed in the allied establishments, 
the Tribunal has awarded as bonus one month’s wages in the year 1953 and two 
months basic wages in the year 1954. 

It was urged before the Tribunal by the management that it would be inappro- 
priate to apply the Full Bench formula evolved by the Labour Appellate Tribunal in 
the Mill Ownets Association, Bombay v. The Rashtriya Mill Mazdoor Sangh, Bombay^, 
without suitable modifications to the case of the mines. The argument was that, un- 
like the textile industry, gold mining is a wasting industry, and the adjustment of the 
rival claims of the employer and the employee, even on the basis of social justice, 
cannot be properly made by the rigid application of the said formula. In the case 
of Gold Mines it is of considerable importance that the industry should invest a large 
amount in search of new ore and higher expenditure has to be incurred even for rene- 
wal and replacement of machinery. The Tribunal accepted the argument that the 
special requirements of the Gold Mining Industry would have to be considered in 
dealing with the workmen’s claim for bonus, but nevertheless it was inclined to take 
the view that the principles laid down by the Labour Appellate Tribunal in arriving 
at the Full Bench formula should be adhered to. 

The next argument which was raised before the Tribunal was based on sub-para- 
(5) in the lease deed executed in favour of the management on February 20, 1949. 
The case for the management was that the management was entitled to deduct 15 
per cent, of the revenue expenditure as a prior charge in calculating the available sur- 
plus. It was urged that the relevant clause in the lease deed required the manage- 
ment to create a reserve fund to meet depreciation and development expenditure of a 
capital nature and to provide for the search of new ore and it was urged that the 
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amount debited by tlie management in pursuance of this clause should be treated as 
a prior charge. The Tribunal ivas not impressed by tliis argument. It held that a 
separate fond for finding out new ore and keeping the longevity of the industry was 
absolutely necessar)^ but it was not satisfied that the covenant in the lease on which 
reliance was placed by the management could bind tlie workmen and that tlie amount 
in question could be treated as a prior charge. TheTribimal also found that no evidence 
had been adduced before it that any part of the amount thus debited had been in fact 
used for any of the purposes mentioned in the covenant. According to the Tribunal 
there was also no evidence that, in addition to the statutory depreciation any further 
allowance should be made for rehabilitation reserve and it held that it was not shown 
that any amount had in fact been spent for rehabilitation in the two relevant years. 
On these findings the amount of Rs. 20.26 lakhs on which the management relied 
was not allowed by the Tribunal because, in its opinion, the said, amount was a 
mixture of very many items depending upon the options exercised by the manage- 
ment under the terms of the joint operation schemes. 

Another point of dispute between the parties ^vas in respect of the contribution 
made by tire management to the Pension Fund Schme. The management claimed 
credit both for the initial and the annual contribution made by it in- the relevant years- 
The Tribunal held tliat, having regard to the circumstances under which tlie pension 
fund was introduced by the companies and having regard to the fact that it was in- 
tended only for tlie benefit of the covenanted staff of the companies, it would be 
inequitable to allow either the initial or the annual contributions to take precedence 
over the workmen’s claim for bonus. Therefore, the claim by the management for 
deduction of both the initial and annual contributions was rejected. It was also 
urged by the management that the amount representing the bonus paid to the work- 
men for the year 1950, should be deducted in 1953, since it was actually debited to the 
workmen in that yeai\ The Tribunal held tliat this claim -was inadmissible. Lastly, 
the Tribunal disallo\ved the claim made by the management for interest at a higher 
rate than 2 per cent, on reserve employed as working capital during the relevant years. 
Having tlius rejected most of the contentions raised by the management, the Tribu- 
nal applied the Full Bench formula and came to tlie conclusion that there was enough 
available surplus in the hands of the management for the years 1953 and 1954 and 
so it made an award in favour of the workmen for payment of bonus as already 
indicated. It is this a\s'ard Avhich has given rise to the present appeal. 

Before dealing with the merits of tire appeal, it would be relevant to state the- 
material facts in regard to the working of the Gold Alines which has ultimately brought 
the State of Mysore as the appellant in the present appeal before us. Four Public 
Joint Stock Companies incorporated in the United Kindom were operating the 
Gold Mines of the Kolar Gold Fields by virtue of leases of mining rights obtained by 
them fi'om the Government of Mysore. These companies were the A'lysore Gold 
Alining Co., Ltd., tire Champion Reef Gold Alines of India Ltd., the Oorgaum Gold 
Mining Co., Ltd., and tire Nundydroog Alines Ltd. The terms and conditions of 
the leases obtained by these companies were tire same. After the Second World War 
broke out, the value of gold increased and so the Mysore Legislature passed an Act 
called the Mysore Duty on Gold Act, 1940 (Mysore XIX of 1940) imposing duty oui 
gold produced in the mines. This duty was in addition to the royalty, rent, cesses- 
and taxes payable under tire lease deeds executed on Alarclr 25, 1935. It appears- 
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that the Gold Mining Companies represented that the imposition of gold duties meant 
hardship for them and that it did not leave sufficient funds from which provision 
could be made for depreciation and development so necessary for the longevity of the 
mines. As a result of the negotiations, the Act of 1940 was repealed in 1946 and a 
fresh agreement made under which contribution was levied by the State of Mysore 
against the companies. Under this agreement Rupee companies had to be formed 
in India to take over the undertakings and assets in Mysore of the Sterling or 
United Kingdom companies and the scat of management had to be transferred 
from the United Kingdom to India. In pursuance of this agreement four Rupee 
companies corresponding to the four Sterling or United Kingdom companies were 
formed in India. Their names were the Mysore Gold Mining Co. (KGF) Ltd., 
the Champion Reef Gold Mines of India (KGF) Ltd., the Oorgaum Gold Mines 
(KGF) Ltd., and the Nundydroorg Mines (KGF) Ltd. All the shares in the 
Rupee companies were held by the corresponding Sterling or United Kingdom 
companies. The assets in Mysore of the Sterling companies were transferred to 
the corresponding K.G.F. cojnpanies and the mining operations were carried on by 
these companies from April i, 1951, by conforming to the terms and conditions 
embodied in the agreements (copies of which are Exhibits i and 2). 

The four gold mining companies had for the purposes of convenience and 
economy common establishments called Central Administration, Medical Establish- 
ment and the Electricty Department. There was also a private limited company 
named Kolar Mines Power Station (KGF) Private, Ltd., all the shares of which 
were held by the said Gold Mining Companies. This was only an ancillary company 
and its object was to maintain a stand-by emergency plant for generating electri- 
city in case of emergency and to distribute electric power to the Gold Mining Com- 
panies. The Gold Mining Companies were managed by the same managing agents 
by name John Taylor and Sons (Private) Ltd. 

The Oorgaum mine soon became an uneconomic unit because it had reached 
such depths that owing to technical difficulties ore could no longer be taken out of 
them. This company, therefore, ceased mining operations in 1953 and transferred 
its leases with the concurrence of the Mysore Government to the Champion Reef 
Gold Mines of India (KGF) Ltd. Since then Oorgaum Company has gone into 
liquidation. That is how in the year 1954, there were only three operating 
mining companies and their allied establishments. 

In 1956 the Mysore State nationalised the gold mining industry by an Act called 
the Kolar Gold Mine Undertakings (Acquisition) Act, 1956 (Mysore XXII of 1956). 
According to the provisions of this Act and the notification issued thereunder, the 
undertakings of the Gold Mining Companies vested in the State from November 29 
1956. In consequence, the Government became liable to pay the bonus awarded 
by the Central Government Industrial Tribunal, Madras. That is how the State 
of Mysore felt aggrieved by the said award and has preferred the present appea 
by Special Leave to this Court. 

The fiist point which calls for our decision is whether the Tribunal was justified 
in applying the piinciples underlying the Full Bench formula in determining the 
existerice or otherwise of the available surplus in the hands of the appellant during 
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/the -relevant years. In The ATill Owners ~Associal'ion, ' Bombay -v. The ,Rashlnyd ATill 
Mezdoor Sahgh, Bombay^, the Labour .Appellate Tribunal was called upon to consider 
.the' workmen’s claim for bonus. - The .appellate tribunal held that bonus -was -not 
• an ex-gratia paNiiient- even Vvhei'e wages had . been standardised nor w'as it 
a matter of defeiTed wages. .The, recognition of .the workmen’s claim for bonus 
; rests , on the \new, which is no^v well established, thatbotli labour and capital coh- 
, tribute to the earnings of the industrial concern and that social justice requires that 
;r\’orkmen should.be allowed a reasonable share in the profits made by the industry, 

, In determining tire quantum of ' the profit to which rvorbmen as a whole can be 
:held to be entitled, tire Labour Appellate Tribunal evolved a formula under which 
.the amount of the available surplus in the hands of the employer-can be determined. 
.This formula takes' the figure of the gross profits made by the industry^ for the re- 
.lerant year and makes ■ provisions for depreciation, for reserr’^es, for fehabilitatioii, 
for remm at 6 per cent, on the paid-up capital, -for a return on the working capital 
. at a lesser rate than the return on tire paid-up capital and for the payment of in- 
come-tax. . These items are treated as prior charges and the amount determined 
after deducting tire aggregate total of these items from the gross profits is deemed 
to be the available surplus j for the relevant year. It is in this available surplus 
thus deduced that labour is entitled to claim a reasonable share by rvay of bonus. 
It w'ould thus be clear tlrat under this formula the existence of an available surplus 
is a condition precedent for the award "of bonus to workmen. Theformula alsopostu- 
'lates that the claim for bonus is made by workmen who are not paid rvhat may pro- 
.perly be regarded as living tvages. The payment of bonus is thus intended to attempt 
,lo fillup the gap, to the extent that is reasonably possible, between the tvages actually 
•paid to the wnrkmen and tire Ihing wages w'hichthey legitimately hope in due course 
to secure. This formula has received the general approval of this Court in Muh 
■A'lills Co. Lid., Kanpur v. Suti Adills Mdzdoor Union, Kanpur-. It is conceded before us 
that since 1950 tire basis supplied by this formula has been adopted by industrial 
•adjudication all over the country in dealing rvith tire workmen’s claim for bonus 
in .different kinds of industries. 

It is, however, urged by ^Ir. Sanyal, for the appellant, that tire appellant’s 
industry is a rsasting industry and it needs special consideration. Search for new 
-ore rvhich is essential for the prosperity and longevity of this industiy is its special 
feature and the interests of tire industry' itself require that proper and adequate pro- 
'vision for prospecting new' ore must be made before the -workmen’s claim for 
bonus can be a-warded. Similarly a larger provision may have to be made for de- 
■preciation or rehabilitation because of the special needs of this industrv'. It may 
be conceded that this industry has some special needs of its own ; but it cannot be 
denied that tire principles of social justice on rvhich a claim for bonus is founded 
'’apply as much to this industry' as 'to others. Social and economic justice have been 
-given a place of pride in our 'Constitution and one of the directive principles of 
‘State policy enshrined in Article 38 requires that the State shall strive to promote 
'the -^velfare of the people by securing and protecting as effecrively as it may a social 
brder ' in which justice social, ' economic and political shall inform all 
"the institutions of' national life. 'Besides, Article 43 enunciates another directive 
-principle by prordding that thfe State shall endeavour to secure by suitable 
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Jegislation or economic organization or in any other way, to all workers, agricultural, 
industrial or otherwise, work, a living wage, conditions of work ensuring a decent 
standard of life and full enjoyment of leisure and social and cultural opportunities. 
The concept of social and economic justice is a living concept of revolutionary 
import : it gives sustenance to the rule of law and meaning and significance to the 
ideal of a welfare State. It is on this concept of social justice that the formula in 
question has been founded and experience in the matter of industrial adjudication 
shows that, on the whole, the formula has attained a fair amount of success. It is 
true that in industrial adjudication purely technical and legalistic considerations 
which arc apt to lead to rigidity or inflexibility would not always be appropriate : 
nor is it desirable to allow purely theoretical or academic considerations unrelated 
to facts to influence industrial adjudication. In its attempt to do social justice, 
industrial adjudication has to adjust rival claims of the employer and his workmen 
in a fair and just manner and this object can best be achieved by dealing with each 
problem as it arises on its own facts and circumstances. Experience has shown that 
■the formula in question is, in its application, elastic enough to meet the require- 
ments of individual cases, and so we do not think that the appellant has made out 
■case for any addition to tire existing categories of prior charges. It is clear that the 
amounts which can be admitted under the said existing categories would have to 
be determined in the light of the evidence adduced by the employer and having 
regard to the special requirement of the employer’s industry. , In the present case 
the special features of the appellant’s industry on which Mr, Sanyal relied would 
have! to be taken into account in determining the amounts which could be included 
■either under depreciation or under rehabilitation. That is the approach adopted 
by the tribunal in the present case and we do not think that any complaint can be 
validly made against it. 

The next point which has been urged by Mr. Sanyal relates to the claim made 
by the appellant for the deduction of 15 per cent, of the revenue expenditure under 
a special covenant of the lease. Let us first refer to the relevant terms of the lease 
on which this argument is founded. The original lease which was executed in 
1 935 had, under para. 3, imposed upon the lessees an obligation that they shall, 
during the term of the lease, in the best and the most effectual manner and with- 
out intermission, except when prevented by unavoidable accident, search for all 
gold metals, metallic ores, precious stones, coal and other substances of a saleable 
or mercantilable nature within or upon the mining block. The second schedule 
to the lease purported to define the expression ‘adjusted annual profits of the lessee’ 
on which the lessor’s claim for royalty was based. The adjusted annual profits 
of the lessee had to be ascertained under this schedule by reference to the published 
annual accounts of the lessees and meant the difference in any year between the 
gross income of the lessees from all sources and the gross amount of the sums men- 
tioned in paras, i to 6 of the schedule. Para. 5 to the schedule referred to a sum N 
equal to 15 per cent, of the aggregate amount of the expenses mentioned in para.'4 
of this part of the schedule. Thus it appears that amongst the items which the lessee 
was entitled to deduct from the gross revenue for the purpose of determining his 
adjusted annual profits was included the amount mentioned in para. 5. Subse- 
quently by an agreement and deed of variation executed in 1949 the deductions 
which the lessee was entitled to make from the gross profits for the purpose of de- 
t ermining his adjusted surplus were stated in a modified form. The adjusted profit 
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was now called the net surplus and the procedure to be adopted to, determine this 
xiet surplus has been mentioned in para. 5 of this document. Clause' (y) of para. 5 
is the, material clause with which we are concerned. Under this clause a sum up 
.to 15 per cent, of the aggregate amount of the expenses of the lessees shown as debit 
items in their published revenue account or Income and Expenditure account shaif 
be reserved for depreciation and development expenditure of a capital nature such 
as search for new ore, purchase of machinery, etc., and for renewals and replacements 
and shall be credited to a separate fund, provided, however, that the accumulated 
balance in the said fund less commitments does not exceed 25 per cent, of the ex- 
penses of the lessee shown as debit items in their published revenue account or 
Income and Expenditure account as the case may be for the, first year on which 
the 15 per cent, was calculated or of the last preceding year whichever shall be 
greater. It is on this clause that the appellant claims to treat the amount of 
15 per cent, as a prior charge in the present proceedings. The argument is that this 
is a valid contract bet^veen the lessor and the lessee and the lessee is entitled to claim 
the benefit. of the contract and to treat the amount as a prior charge. 

In dealing with this point we do not think it is necessary to decide the larger 
academic question as to whether such a contract would bind the workmen. The 
tribunal has held that since the relevant covenant has the effect of withdrawing 
from the gross profits a substantial amount, workmen are entitled to Contend that the 
contract does not bind them and the amount should not be treated as a prior charge. 
In our opinion it would be possible to deal with this question in a different way 
The appellant’s argument assumes that the lessee is under an obligation to create 
a reserve fund and to contribute to it an amount equal to 15 per cent, as mentioned, 
in the clause. This assumption is not justified by the clause itself. It is significant 
that the clause does not impose on the appellant an obligation to create a reserve 
fund at all. The only obligation which the lease has imposed on the appellant is 
that the appellant shall make a search for all gold and metallic ores during the 
continuance of the lease. If, for carrying out this search the appellant actually spends 
any amount he may be entitled to claim credit for that amount-, but neither the 
lease nor its annexures impose any obligation on the appellant to spend a particular 
amount in that behalf or to create a special fund earmarked for that purpose. The 
lessor has merely allowed the appellant to create a specific fund as indicated in the 
relevant clause and the lessor has agreed to allow the appellant to deduct the 
amount thus put in the said reserve fund from year to year from the gross receipts for 
the purpose of determining the appellant’s net surplus. In other words, for deciding 
the amount of net surplus on which the lessor’s claims such as that for royalties or 
contributions may be based, the appellant is allowed to make certain specified 
deductions ; amongst these is the 15 per cent, mentlo.ied in para. 5, clause (b). 
Besides, the 15 per cent, of die aggregate amount mentioned in the clause is the 
maximum limit which the contribution to tlie special fund in any year is allowed 
to reach under this clause. Prima facie it appears to be doubtful if the appellant’s 
failure to create a reserve fund or to make a contribution to the said fund from year 
to year would necessarily incur forefeiture of his lease. However, apart from this 
consideration there is no obligation imposed on the appellant under this 
clause and any argument based on the alleged obligation cannot, therefore, be 
accepted, r , ■ 
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There is also another consideration which must be borne in mind. The fund 
'contemplated by the lelevant clause is intended to meet depreciation and develop- 
'ment expenditure and it is clear that the depreciation and rehabilitation ate in- 
cluded in the Full Bench formula amongst the items of prior charge in dealing with 
workmen’s claim for bonus. If the appellant wants to make a claim for depre- 
ciation and lehabilitationit would be open to him to make such a claim even under 
the Full Bench foimula. Indeed its claim for depreciation has been upheld by the 
present award. The fact that items of depreciation and rehabilitation are included 
~in this clause shows that even if the amounts claimed by the appellant solely on the 
strength of this clause are not allowed, it would nevertheless be open to the appellant 
to make a claim in respect of admissible items independently of the clause and if he 
succeeds in proving this claim there could be no injustice to the appellant. In 
our opinion it would not be reasonable or fair to allow the appellant’s specific claim 
for 15 per cent, by way of rehabilitation solely on the ground that the clause allows 
it to debit up to 15 per cent, in a special fund without examining the question as to 
whether a claim for depreciation and rehabilitation is justified, and if yes, what 
should be the amount which should be treated as a prior charge in the present pro- 
ceeding. Inclusion of these items in a separate fund allowed under the relevant 
clause cannot preclude an investigation by the industrial tribunal into the merits 
of the said items and that is what the appellant seeks to do by placing his claim in 
that behalf solely on the relevant clause. We are, therefore, satisfied that the 
tribunal was not in error in disallowing the claim made by the appellant solely on 
the strengtli of this particular clause. 

As we have already pointed out the tribunal has in fact conceded that the 
appellant would, be justified in maldng a claim for prospecting new ore and thereby 
helping the longevity of its industry ; but since no material was placed before thfe 
tribunal on which the tribunal could determine the amount which the appellant 
pan legitimately claim in that behalf, the tribunal was unable to give the appellant 
n.ny relief in.this matter. In this connection, Mr. Sanyal refeired us to the entries 
in the extracts from the balance-sheets which referred to the capital expenditure 
'during the relevant years on buildings, machinery and plant and sundries as well 
as one shaft sinking, etc. In regard to the Mysore Gold Mining Co., for instance, 
the capital expenditure in question during the year ending December 31, 1953, 
was shown as Rs. 3,30,729 (Exhibit VIII-A). , But the difficulty in accepting this 
figure as a prior charge either under depreciation or under rehabilitation arisen 
from the fact that Mr. Rajagopal Srinivasan who was examined on behalf of the 
appellant was unable to explain how this total amount was made up. The witness 
expressly admitted that the companies had no record to show separately the amounts 
.under different heads. Mr. Sanyal fairly conceded that the companies might have 
Jed better evidence in support of their case. As the evidence stands, however^ it is 
■difficult to challenge the correctness of the view taken by the tribunal that the ^ 
amounts shown in the different extracts from the balance-sheets are a mixture of 
Vefy many items depending upon ffie options exercised by the management and 
that itVould be impossible to say which part of the said amounts can be legitimateljf 
created qs prior charge under the heading of rehabilitation. That is why we do not 
think that Mr. Sanyal can succeed in his argument that, on the evidence as itstdhds, 
-the appellant it entitled to any particular amounts under the heading of rehabilitation. 
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That .takes -us to the appellant’s case in regard to the annual contribution 
towards the pension fund which, has been disallowed by the tribunal. ^ It 'appears ' 
that the scheme of pension fund which was intended for the benefit of the covenan-’ 
ted servants; of the Sterling companies cante into operation as from January i, 1951, 
soon .after, the. Rupee companies came into existence. Certain rules appear to' have' 
been framed in respect of this pension fund and a trust has apparentfy been created" 
for the administration ,of the fund. Under these rules the companies' made the 
contribution, which is called the initial contribution to the fund as specified in' para*' 
I (c) of .the rules. - In addition .to this initial contribution, the companies had to*^ 
pay; to the fund by half-yearly instalments on June 30 and December 31 of each 
year an ordinary annual contribution at the rate specified in para. 6. Th'e appellant" 
makes a claim for the deduction of this annual contribution as a prior charge and'' 
his grievance is that this claim has been unreasonably disallowed by the 'tribunal. 
In regard to this fund the tribunal has made certain findings of fact which cannot be 
challenged before us.' The tribunal has relied on the circunistances under which - 
this fund came into existence. ’Mr. Jha, for the respondents, has characterised 
this fund as a parting gift of the Sterling companies to their covenanted setvants and 
it would appear as if the tribunal was inclined to take a similar view about the genesis ' 
of this fund. The class of persons for whose benefit this fund has been' created ’con'-' 
sists of a very small number of officers. It does not appear from the record that-' 
these’ persons claimed this benefit or. that granting this benefit was otherwise neces- 
sary for 'the successful operation of the affairs of the companies. The officers who"" 
got the be'hefit of this fund were entitled to gratuity and during all the 'years op 
thfeif existence the sterling companies had neVer thought before of creating such 
a fund. -’'A' claim for the initial contribution to -this fund has not been made before, 
us ; but 'even in regard to the annual contribution the . tribunal was not satisfied 
that the amount was Reasonable and that tlie payment of this amount was otherwise, 
justified bn th^ -merits. As against these facts the ti'ibunal referred to the cases of, 
a larger number of non-covenanted servants of the companies and other; employees 
for whom 'no such fund exists. Having regard to all these circumstances the tribunal 
held that it would not be fair or just to allow the appellant to claim that tlie annual 
contribution to the pension fund in '’question should be treated as a prior charge, 
and thereby reduce the gross profits which would adversely affect the respondents’ 
claim for bonus. In our opinion, whether or not this particular amount should 
be allowed as claimed by tire appellant does not raise any general question of law, 
and- the reasonableness of the claim has, therefore, to be judged in the light of alj. 
relevant, facts and circumstances. As the tribunal has found against the appellant, 
on this point -we do not think we would be justified in interfering with the decision 
of the tribunal. 

The next contention raised by Mr. Sanyal is in respect of the finding made, 
by- the tribunal in regard to the ainount of bonus paid by. the companies to their, 
workmen for the. year 1950. The employer’s case was that though this bonus had- 
accrued -for the year 1950 it was actually paid in 1953 and so the amount of the 
bonus should be deducted from the gross profits for 1953 This contention has been 
rejected by the tribunal. The tribunal has observed that though the disbursement 
of bonus -for- the year was actually made in the early part of 1953 the amount was ■ 
provided and debited in 1952. This can be seen- from the income-tax asses--, 
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ment order to which the tribunal has referred. The employer had claimed as an 
expenditure the amount in respect of bonus relating to 1950 in the said income-tax 
proceedings and so it was held that the said amount cannot now be taken into con- 
sideration for the year 1 953. We do not see any error of law committed by the 
tribunal in recording this finding. It is clear that the respondents were found en- 
titled to bonus of the year 1 950, because the companies held in their hands sufficient 
avail^ible surplus from the trading profits of that year. In the absence of satis- 
factory evidence, normally, the bonus paid to the respondents for the year 1950 can- 
not be brought into accounting for a subsequent year. We are, therefore, satisfied 
that the appellant cannot successfully challenge the tribunal’s finding on this 
uestqion. 

J 

It will now be material to refer to the two previous awards between the com- 
panies and their workmen because Mr. Sanyal has based an argument on these 
awards and that argument yet remains to be examined. On January 5, 1953, Mr, 
V. N Diksh'itulu, the sole member of the industrial tribunal made his award in an 
industrial dispute between the Champion Reef Gold Mines of India Ltd., and its 
workmen. By this award the tribunal held that the claim made by the employer 
on the strength of the clause permitting the creation of a reserve fund and an aimual 
contribution to it up to 15 per cent., 

* cannot hut be allowed because n’ining operations can be performed only subject to iJic 
condition of making the said item of reserve as per the agreement and hence it stands to reason 
diat the reserve should be deducted from the gross profits to ascertain the available surplus.” 


It is clear from the award that the tribunal did not consider the effect of the terms 
contained in the clause after construing the relevant clauses and we see no discussion 
about the merits of the rival contentions in respect of this claim. Apparently, the 
tribunal accepted the employer’s case at its face value and granted the relief to the 
employer without considering all the relevant clauses of the lease and its annexures 
and without examining the merits of the workmen’s case on the point. The next 
award was passed by Mr. Dave on December 31, 1954, inReference Nos. 6 and 7 of 
1954. These two references arose from disputes between the Oorgaum Gold Mines 
and the Champion Reef Gold Mines and their Workmen. By this award Mr, Dave 
rejected the employer’s claim for deducting 15 per cent, from the gross profits under 
the relevant clause because he was not satisfied that the maximum limit of 25 per 
cent, mentioned in the clause had not been exceeded during the year 1 952- The 
employer did not produce relevant books of account and Mr. Dave took the view 
that the non-production of the books showed that the employer was afraid that the 
books would indicate that the maximum limit had already been exceeded. On 
that view Mr. Dave reached the conclusion that the employer was not entitled to 
make any contribution to the fund during the relevant year. In regard to the pen- 
sion fund Mr. Dave disallowed the claim for initial contribution but allowed the 
claim for annual contribution. He was inclined to hold that the annual contri- 
bution was made for services rendered during that year and should certainly form 
part of the expenses of that year. This award was taken before the Labour Ap- 
pellate Tribunal. The Labour Appellate Tribunal confirmed Mr. Dave’s decision 
both in regard to the in,^l and the annual contribution towards the pension fund. 
The appellate tribunal, j^^^fj^ver, differed from Mr. Dave in regard to the employee’s 
.claim for the deduction of 15 per cent, under the relevant clause. It accepted the 



STATE OF MYSORE p, WORKERS OF GOLD MINES {Gajmdragadkar, J.). 1253 

finding of the tribunal that the employer had failed to prove that in a particular 
year the maximum of 1 5 per cent, was in fact required to be contributed to the re- 
serve fund. However, it held that the amount of Rs. 4.77 lakhs represented the 
•actual expenditure incurred by the employer during the year and so this amount 
^vas allowed to be treated as a prior charge. It would no doubt appear as if the 
appellate tribunal took the relevant figure from the balance-sheet as showing the 
actual expenditure. It is unnecessary for us to consider whether this finding was 
justified or not. What is, however, relevant for the present purpose is the finding 
■of the tribunal that the company was not entitled to claim the full provision of the 
rate of 15 per cent, of the total revenue expenditure allowed under the clause in 
■question, • , , , , 

Mr. Sanyal has referred to these two awards in support of his contention that 
the companies did not think it necessary to make a specific claim for rehabilitation 
because it was thought that following the previous awards the claim made for 15 
per cent, would be allowed. His argument is that if the claim based on the covenant 
is disallowed it would be' unfair to his client not to allow any claim for rehabilitation 
at all. It is clear that the claim for rehabilitation which could have been separately 
made by the company was not so made because it was included , in the claim for 
the decution of 15 per cent. There is also some force in Mr. Sanyal’s argument 
■that, having regard to the previous awards the companies may have thought that 
the said claim would be allowed. Since we have held against the appellant in 
respect of the major claim made on the said relevant clause of 15 percent, it is neces- 
sary to consider whether the appellant should be allowed an opportunity to make 
out a specific claim for rehabilitation and lead’ evidence in support of the said claim. 

Mr. Jha, for the respondents, has resisted the appellant’s request for a remand 
to enable it to put forward this claim for rehabilitation. He argues that the corii- 
panies deliberately did not make a specific claim for rehabilitation and cliose to 
rest their case on the relevant terms' of the contract because they knew that a claim 
for rehabilitation would not be sustained. In this connection Mr. Jha referred 
us to the principles adopted by industrial Courts in determining the employer’s claims 
for rehabilitation. We are not impressed by this argument. It seems to us that, 
if the employer was' partly misled by the previous awards and did not in consequence 
put forward a specific claim for rehabilitation, it would not be fair or just that he 
should be precluded from making such a claim even after his general claim for the 
deduction of 15 per cent, is disallowed. After all, the Tull Bench formula has re- 
cognised the existence of four items as constituting a prior charge on principles of 
social justice and if, in the present case, the employer failed to make out a claim 
for deduction of one of the items substantially as a result of the previous awards 
passed in its favour, he cannot be penalised as suggested by Mr. Jha. We would 
accordingly allow the appellant to put forward before the tribunal a specific claim 
-under the heading of rehabilitation and lead evidence in support of the said 
claim. 

While we are sending this case back for the purpose of determining the appel- 
lant’s -claim for rehabilitation and for deciding two other points which we would 
presently indicate, it would be useful, if we briefly refer to the principles which are 
usually adopted by industrial Courts in adjudicating upon the employer’s claim for 
rehabilitation. It is not disputed before us that these principles would have to be 
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borne in mind by the tribunal in determining the validity of the appellants’ claim foil 
rehabilitation which we are now permitting it to make. It has been observed by the 
Labour Appellate Tribunal in Ganesh Flour Mills Co. Ltd. , Kanpur v. Ganesh Flour Mills 
SlajfUnion'^, that though the employer is entitled to claim deductions from the gross' 
profits in respect of rehabilitation as a matter of right it is difficult to lay down any 
general rule applicable to each and every industry. The Full Bench formula cvolved- 
in the case of The Mill Owners Association, Bombay^, was not intended to lay down any- 
hard and fast rule in that behalf.' For the purpose of sustaining the claim for reha-. 
bilitation there must be evidence to show the age of the machinery, the period during" 
tvhich it requires tire replacement, the cost' of replacement, the amount standing in 
the depreciation and reserve fund and to what extent the funds at the disposal of tlte 
company would meet the cost of replacement.. In Trichinopoly Mills Ltd., Ramjee- 
nagar v. National Cotton Mills Workers’ Union, Ramjecnagar^ , the,appellate tribunal has 
observed that for determining the total amount' required for reliabilitation it is the 
original cost tliat has to be multiplied by an appropriate multiple, for instance, 2.7 
for the purpose of ascertaining the replacement value of the machinery, buildings 
and plant. From the amount thus obtained 5 per cent, of the original value is to be 
deducted as breakdoRvn value. The balance is treated as sufficient to complete re- 
placement of machinery and buildings. - Then the amounts in hand under the head 
of depreciation, general reserve and rehabilitation have to be totalled and tins 
total has to be deducted from the aforesaid balance which is required to complete 
replacement of machinery and buildings. > It is the balance thus drawn that has to be 
spread over a number ofyearsi as for instance -15, for thc'purpose of rehabilitation t 
in other words, the balance has to be divided by 15 and the amount thus determined 
has to be treated as prior charge under the heading of rehabilitation for the relevant 
year. (Vide The Meenakshi Mills Ltd., Madurai and Manapparai v. Their Workmen*, ; 
The Rohtas Sugar Ltd. v. Their Workmeri^ and The Mettur Industries Ltd., Mettur Dam v. 
The workers'^. Thus the appellant’s claim for, rehabilitation would have to be tried 
by the tribunal in the light of these decisions. In the application of the principles dis- 
cussed in these decisions, industrial adjudication cannot adopt an inflexible or rigid 
approach ; these principles will have to be applied, with such modifications and 
adjustments as may be found necessary, just and exej>edient having regard to tlie 
evidence led by the parties before the tribunal and having regard to the special 
needs and requirements of the industry. This position appears to be fully recognised 
by the Labour Appellate Tribunal in these decisions themselves. 

There is another point on which Mr. Sanyal has' requested us to call for a finding 
from the tribunal. His case is that the award of the tribunal in one material parti- 
cular suffers from an error apparent 'on the face of the record. ' In the award, the 
initial contribution to the pension fund ahd tlie ahnual contribution tO the pension 
fund have been added back for’both the years in respect of all the companies. Mr. 
Sanyal contends that the amount added back under the heading “annual' contribu- 
tion to the pension fund” really includes the initial contribution to tire said fund also, 
.and so it was erroneous to have-added back a separate amount under tire heading 
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‘■■the i'riitial contribution to die pension fund.” In otiier ivords, tlie grievance is- 
that tlie' amount of the initial contribution has been added back twice. Mf. Jha^' 
for tlie respondents, doesnot accept Mr. Sanyal’s contention tliat this is an error- appa- 
rent on the, face of the record. He disputes the assumption made by Mr. Sanyal that 
the annual contribution to die pension fund in each caSe includes die initial contri- 
bution as tvell.. We do not propose to express any -opinion- on the merits. of this 
dispute. We drink it is desirable that the Tribtmal should be requested to make its' 
finding on the -question as to whether 'die amount of initial contribution Tias been 
added back-, twice over as suggested by die' appellant. This is the second point 
which we tvant to remit for die consideration of the tribunal. 

The third point which tve propose to remit for the consideration of die Tribunal 
has 'been raised' by hfr. Jha for the respondents. He argues that the Tribunal has 
committed an obvious etror in allotving a deduction of statutory depreciation to 
eacli one of the companies for bodi die years in question and in support of his argu- 
ment he relies on the statements contained in die report of die directors in each case- 
As an illustration tve should refer to the report and accounts of die Nundydroo^’ 
Mines (KGF) Ltd.i for the year ended December 31 , 1953. In this report under die 
item 'foapital expenditure”, it is stated that the sum of Rs. 13,50,000 being deprecia- 
don for the period April i, 1951 to Dectmbei'gi, 1953, has now been written off. Mr: 
Jha contends that, since diis amount has been tmtten off as depreciation, in calculat- 
ing the available surplus for the year no amount should be allowed by way of statutory 
depreciation. This argument lias been considered by the Tribimal in paragraph 20 of 
its- award but Mr. Jha wants to challenge the correctness of the conclusion reached by 
the -Tribunal. IVe tvould normally not have allowed Mr. Jha’s request for a reconsi- 
deration of this matter ; but since on two points raised by the appellant we are 
remanding, the case to the Tribunal and calling for its findings on the said points we 
think it right to allow the respoiidents an opportunity to re-agitate this point. In 
fairness to Mr. Sanyal we may add that he did not object to this matter being re- 
mitted to the Tribunal for reconsideration. We would, however, like to make it clear 
that in dealing with this point it tvould not be open to the respondents to contend 
that the appellant tvas not entitled to claim additional depreciation tmder the head 
'of statutory'’ depreciation. This Court has held in Sree Meenakshi Mills Ltd. v. Their 
Workmen'^, tliat additional depreciation tvliich is admissible under section 10 (w) of 
tlie Income-tax Act need not necessarily be aUotved by Industrial Courts in deter- 
mining the available surplus luider the Full Bench formula. We wish to make it 
clear that it w'-ould not be open to tlie respondents to raise any contention on the 
strengtli of this decision under the issue which is being remitted to the Tribunal at 
their request. 

It is somewhat unfortunate tliat, though we have held against the appellant on 
the main points urged by Iv'Ir. Sanyal befOTe us, w'e cannot finally dispose of the appeal 
today. It is true that it is of the utmost importance tliat industrial adjudication 
should be dealt with speedily and without unnecessary delay ; but in the present 
case we have come to the conclusion that it w'ould be fair and just to allow the appel- 
lant to raise tlie two points mentioned in the judgment. That is why we think it 

r»-i I. ..,1 ...I, ■ I ■ ■ I — ■ ■ II .1 — — _ — — 

I. 1958 S.G.J. 557 : 1958 M.L.J. (Cr.) 462 : (S.C.) 24 : A.I.R. 1958 (S.C.) 153. 

(1958) 2 M.L.J. (S.C.) 24 ; (1958) 2 An.W.R. 

S G .1 161 



THE SUPREME COURT JOURNAL. 


[VoL. XXI 


1256 

necessary that this case should be sent back to the Tribunal with the direction that the 
Tribunal should make its findings on the issues remitted to it by this judgment. 
The three issues on which we want a finding from the Tribunal are : 

(i) In addition to the statutory depreciation allowed, is the appellant entitled to claim any 
deduction under the head of rehabilitation, and if yes, to what amount? 

(a) Does the award in substance add back the initial contribution to the pension fund 
ttvice over in making calculations for ascertaing the available surplus? 

(3) In allowing statutory depreciation to the appellant for the relevant years, has the award 
virtually allowed the said depreciation twice over having regard to the fact that a large amount 
has been written off by the appellant towards depreciation for the said period ? 

Parties will be at liberty to lead additional relevant evidence. The Tribunal 
should consider the evidence led by the parties, hear their learned advocates and 
make its findings on these issues. We would also direct ^he Tribunal to consider 
whether, as a result of its findings on any of the said issues, any adjustment will have 
to be made in its final award. If, as a result of its findings, the amount of available 
siuplus is likely to be materially affected then the tribunal should indicate what the 
available surplus in that case would be in respect of each of the companies in regard 
to each of the two years in question. The Tribunal should also make a finding as to 
the amount of bonus to which the respondents would, in its opinion, be entitled on 
this altered finding as to available surplus. 

We desire that this appeal should be finally disposed of as soon as possible ; so 
we, direct that the Tribunal should submit its findings along with the evidence to be 
recorded hereafter to this Court within three months from today. Both parties have 
stated to us that this matter has to be and would be dealt with by the Central Govern- 
ment Industrial Tribunal functioning at Bangalore. The proceedings will accord- 
ingly be remitted to the said Tribunal. The appellant will pay the cost of remand in 
any event. Costs of the present hearing of the appeal will be costs in the appeal. 

We would like to add that Mr. Sanyal has agreed without prejudice that the 
appellant will pay to the respondents fifteen days’ basic wage towards their claim 
for bonus during the relevant years. 

Findings called for. 
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SUPREME' COURT OF INDIA. . 

[Criminal Appellate Jurisdiction.] 

Pi^SENT : — S, R. Das, Chief Justice, N. H. Bhagwati, T. L, "Venkatarama 
Aiyar, and S. K. Das, JJ. 

Gallu Sab. . . Appellant'^ 

V. - ' , . ■ 

State of Bihar , . Respondent, 

Penal Code (XLV of 1860), sections 436 and 109 — Conviction of abettor when on evidence ihe principal 
^fender is not convicted — Propriety. 

The prosecution case was that the accused persons formed an unlawful assembly the common 
object of which were (1) to dismantle the hut of one Mst. R., {2) to set fire to it and (3) to commit 
assault if resisted. The unlawful assembly proceeded to dismantle the hut and assaulted persons who 
resisted. The appellant, one of the members of the unlawful assembly, ordered another member B 
to set fire to the hut and the hut was burnt. The Sessions Judge convicted B under section 436, 
Indian Penal Code and the appellant under section 436 read with section 109, Indian Penal Code. 
On appeal to the High Court, the Judge found that the evidence against B in respect of the allegation 
that he had set fire to the hut was not very satisfactory and acquitted B of the charge under section 
436, Indian Penal Code; but held that the evidence satisfactorily established that the appellant 
gave the order to set fire to the hut and that the hut was actually set on fire by one member or 
-another of the Unlawful assembly. On that finding he affirmed the conviction' and sentence of the 
appellant under section 436 read with section 109^ Indian Penal Code. On appeal by Special 
Leave the propriety of the conviction and sentence on the appellant was challenged. 

Held : There was no violation of any rule of law nor even of prudence in the learned Judge of the 
High Court accepting the testimony of some of the witnesses against the appellant, though he did not 
accept the testimony against B. 

When there is evidence which satisfactorily establishes that the offence abetted is committed 
and is committed in consequence of the abetment the conviction of the abettor (like the appellant) is 
not bad in law. 

Appeal by SpecialUeave from the Judgment and Order, dated the 21st January, 
1957, of the Patna High Court in Criminal Appeal No. 34 of 1956, arising out of the 
Judgment and Order, dated the 23rd January, 1 956, of the Court of the second 
Assistant Sessions Judge at Darbhanga in Sessions Trial No. 52 of 1955. 

P. K, Chatterjee, Advocate, for Apellant. 

D. P. Singh, Advocate, for Respondent. 

Th e Judgment of the Court w^as delivered by 

6^. -JT. Das, J . — ^This appeal by Special Leave is limited to a particular question 
■only, n amely, correctness of the conviction of tlie appellant Gallu Sah for an offence 
under section 436 read with section 109, Indian Penal Code, and the propriety of the 
sentence passed thereunder. The short facts are these. Some 22 accused persons, 

■of whom the appellant was one, were tried by the learned Assistant Sessions Judge of 
Darbhanga for various offences under the Indian Penal Code alleged to have been 
committed by them. The prosecution case was that on May 16, 1954, in village 
Dharhara in the district of Darbhanga a mob of about 40-50 persons, including the 
accused persons, formed an unlawful assembly, the common objects of which were [i ) 
to dismantle the hut of one Mst. Rasmani, (2) to set fire to it and fg) to commit assault 
if resisted. One Tetar Mian, who was the chaukidar of village Dharhara, had come 
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to the village at about 10 A. M., to ascertain births' and deaths for the purpose of 
sup]jlying the said information to the ofliccr-in-chargc of the police station for 
registration. When this chaukidar reached near the hut of Mst. Rasmani, who was 
the widow of one Ganpat, he found the mob engaged in dismantling “the hut. -The 
chaukidar protested. On this, it was alleged, the appellant hit - him' 'f^lith a-lathi 
on the left thigh. The chaukidar then raised an alarm and several other perSbils 
came there including Ramji, Nebi and Munga Lai. Thereafter, it was alleged, 
the appellant ordered another member of the unlawful assembly named Blidi to set 
fife to. the hut of , Mst. Rasmani and he further ordered an assault on Ramji 
and Nebi. Budi, it was alleged, set fire to the hut and the hut was burnt. Some> 
members of the mob chased Ramji and Nebi and assaulted them. 

The learned Sessions Judge found that all the accused persons before him did' 
_ form an unlawful assembly and came to tire hut of Mst. Rasmani on the date and at 
the time alleged,'- armed with weapons, with the common object of dismantling the 
hut and of committing an assault on remonstrance. He held that in prosecution of the 
aforesaid common objects the offences of rioting and hurt, etc., were committed. 
So far as the charge of arson was concerned, he held that the act of incendiarism was’’ 
an isolated act of some members of the unlawful assembly, there being no common' 
object of the entire unlawful asembly to set fire to the hut of Mst. Rasmani. He 
accepted the evidence given before him to the effect that the present appellant had. 
given the order to Budi to set fire to the hut and that Budi had set fire to it in conse- 
quen'ce of the abetment. Accordingly, he convicted the aebused persons of various 
offences under sections 'i 47, 148 and 323, etc., of the Indian Penal Code. Budi 
was further convicted under section 436, Indian Penal Code, and 'the present- 
appellant under section 436 read with section 1 09, Indian Penal Code.' 

There was then an appeal to the High Court of Patna and the learned Judge, 
who heard it found that the evidence against Budi in respect of the allegation 
that he had set fire to the hut of Mst. Rasmani was not very satisfactory and he 
acquitted Budi of the charge under section 43 ^’ Indian Penal Code. So far as 
the appellant Gallu ' Sah was concerned, he held that the evidence satisfactorily 
established that Gallu Sah had given the order to set fire to the hut and the hut was 
actually set on fire by one member or another of the unlawful assembly. On 
this finding, he affirmed the conviction and sentence of the appellant under 
section 436 read with section 109, Indian Penal Code, the sentence being one of 
|bur years’ rigorous imprisonment. The conviction and sentence of the appellant 
for the offences under sections 147 and 323, Indian Penal Code, were also^ 
affirmed, but the conviction and sentence under section 324 read with section I49> 
Indian P^enal Code, were set aside. We are, however, not concerned with those 
convictions and sentences and nothing more need be said about them. 

We- now come to the particular question to which this appeal is limited, namely, 
propriety of the conviction and sentence passed on the appellant for the offence under 
section 436 read with section 109, Indian Penal Code. Mr. P. K. Chatterjee has 
appeared on behalf of the appellant and has contested the correctness of the convic- 
tion on two grounds : firstly, he has submitted that the evidence on which the 
conviction was based is the same evidence which was given against Budi Sah, and 
if that evidence was disbelieved with regard to Budi Sah, it should not have been 
believed against the appellant ; secondly, he has submitted that though he does not 
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(visli to -contend that in every case -where the-principal offender has been acquitted 
of the- offence, a person bid -to have .abetted tlic commission -of the .offence must 
also' be acquitted, there is no evidence -in this particular, case that whoever set-firp 
to thfe hiit of Mst.‘ Rasmanf did so in consequence, of the order of the appellant, 
^smhiiig that the appellant gave an order to set fire to the hut, and .therefore, the 
■cohvictiofi of the- appellant for abetment is ‘bad in law. . -> ■ > 

. As^ to^ be^rst point' the learned Judge has in. his judgment given >gdod reasons 
why the evidence of the witnesses wjth regard to Budi Sah was not accepted and why 
,the testimony of tire same witnesses -was accepted with rpgard to the appellant. ' The 
-witnesses on this point were four persons, namely, Tetar, Ramji, Nebi and Munga 
Lai. Tetar, it appears, did not mention in his first information .that Budi had set 
fire to the hut, but he did mention that the appellant had given the order to set fire to 
the hut.' A similar infirmity was found in the evidence of Ramji who also failed to 
4:ell the Sub-Inspector of Police that Budi had set fire to the hut. Nebi, it appears 
co-uld not be cross-examined as he died before the trial began in the Court of Session . 
So far as Munga Lai was concerned, it was elicited in cross-examination tliat he 
did. not speak at the spot, or subsequendy, to any of his co-villagers that Budi had 
.set fire to die hut. On these grounds the learned Judge did not accept the testimony 
of the aforesaid four witnesses so far as the allegation against Budi was concerned. 
The infirmity which was found in the evidence of the aforesaid four witnesses with 
jegard to, Budi Sah was not, however, present so far as the allegation against the 
present appellant was concerned, and the learned Judge expressly said that the 
evidence of die aforesaid four witnesses was consistent against the appellant. We see 
no violation of any rule of law nor even of prudence in the learned Judge accepting 
the testimony of sonie of the witnesses against the appellant, though he did not accept 
that testimony against Budi Sah. 

•We now turn to the second point m-ged on behalf of the appellant. It must bg 
-emphasised here that the learned Judge was satisfied that (i) the appellant gave 
the-order to set fire to the hut and (2) that the hut was actually set fire to by one mem- 
ber of another of the unlawful assembly^ even though the unlawful assembly as a 
'whole did not have any common object of setting fire to the hut of Mst. Rasmani. 
'The point taken by learned counsel for the appellant is that when the learned Judge 
-did not accept the evidence of the witnesses that Budi set fire to the hut, there was 
■really no evidence to show that the person who set fire to the hut of Mst. Rasmani did 
fo in consequence .of the order given by Gallu Sah. The learned advocate points 
‘out that one of the essential ingredients of the offence is tlrat the act abetted must be 
committed in consequence of the abetment. 

! It is necessary to read at this stage some of the sections of the Indian Penal Code 
with regard to the offence of abetment. Section 107 defines what abetment is. It 
says — 

“ Section 107 . — A person abets the doing of a thing, who — 

First. — Instigates any person to do that tiring ; or 

Secondly. — ^Engages widi one or more other person or persons in any conspiracy for the doing 
■'Of tlfat thing, if an act or illegal omission takes place in pursuance of that conspiracy, and in order 
to the doing of tlrat thing ; or 

77 ^, —Intentionally mds, by any act or illegal omission, the doingnf that thing.” . . 
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Section 108 is in two parts and explains' who is an abettor in two circumstances: (i) 
when the offence abetted is committed and (2) when an act is committed which would 
be an offence if committed by a person capable by law of committing an offence with 
the same intention or knowledge as that of the abettor. We are not concerned with 
the second circumstance in the present case. We are concerned with a person who 
abets the commission of an offence. Then comes section 1 09 which is in these terms : 

“ Section 109. — ^Whoever abets any ofTcnce shall, if the act abetted is committed in consequence 
x)f tlie abetment, and no express provision is made by this Code for the punishment of such abet- 
ment, be punished with the punishment provided for the offence. 

Explanation . — An act or offence is said to be committed in consequence of abetment, when 
it is committed in consequence of the instigation, or in pursuance of the conspiracy, or with the 
aid which constitutes the abetment.” 

It seems to us, on the findings given in the case, that the person who set fire to the 
hut ofMst.Rasmani must be one of the persons tvho were members of the unlawful 
assembly and he must have done so in consequence of the order of the present appel- 
lant. It is, we think, too unreal to hold that the person who set fire to the hut of Mst. 
Rasmani did so irrespective, or independently, of the order given by the present 
appellant. Such a finding, in our opinion, would be unreal and completely divorced 
from the facts of the case and it is necessary to add that no such finding was given 
either by the learned Assistant Sessions Judge who tried the appellant or the learned 
Judge of the High Court. As we read the findings of the learned Judge, it seems 
clear to us that he found that the person who set fire to the hut of Mst. Rasmani did 
so in consequnce of the abetment, namely, the instigation of the appellant. 

It is necessary to refer to two decisions to which our attention has been drawn 
,by the learned advocate. The decision in Raja Khan v. Emperor'^, related to a case 
where one Torap Ali was held to be guilty of cheating by personating one Sabdar 
Faraji and using his name on a surety bond. The charge against Torap Ali was^ 
that he was the principal in the case and the charge against Raja Khan and Gherak 
Ali'Akon, the two appellants in that case, was that they abetted by being present at 
the personation which was alleged to have been committed by Torap Ali. Torap Ali 
was acquitted by the jury. The learned Judge who presided at the jury trial did not^ 
however, tell the jury what would be the effect of the acquittal of Torap Ali on the 
charge of abetment against Raja Khan and Gherak Ali. It was because of this 
omission that theconviction of Raja Khan and Gherak Ali was set aside. The -head 
note of the report, however, said in general terms that where a person is charged with 
having committed an offence and another is charged with having abetted him in the 
commission thereof, and the prosecution fails to substantiate the commission of the 
principal offence, there can. be no conviction for abetment. This general statement 
was considered in a later decision in Umadasi Dost v. Emperor‘d, and it was pointed out 
that in the majority of cases the aforesaid general statement might hold good ; but ■ 
there are exceptions to the general rule, particularly when there is evidence which 
satisfactorily establishes that the offence abetted is committed and is coirunitted 
in consequence of the abetment. 

We accordingly hold that the conviction of the appellant for the offence under 
section 436 read with section 109, Indian Penal Code, is not bad in law. As to the 


I. A.I.R. 1920 Cal. 834. 
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sentence it does not appear to us that it em on the side of severity. It has heen stated 
that the appellant was released on bail on serving out the sentence passed against him 
for the offences under sections 147 and 323, Indian Penal Code., In our opinion, the 
appeal has no merit and must be dismissed. The appellant must now surrender 
himself to serve out the remainder of his sentence. • 

Appeal dismissed^ 

SUPREME COURT OF INDIA. 

[Civil Appellate Jurisdiction.] 

Present ; — ^T. L. Venkatarama Aiyar, P. B. Gajendragadkar and A. K. 
Sarkar, JJ. ■ . 

Maizagaon Dock, Ltd. . . . . Appellant*^ 

V. . - _ . - 

The Commissioner of Income-tax and Excess Profits Tax , . Respondent. . , 

Iruome-tax Act (XI 0/ 1922), section 42 (2 ) — Scope and appUcabiliiy — “Business" — Construction. 

The appellant is a private limited company incorporated under the Indian Companies Act, 
and is carrying on business as marine engineers and ship repairers. Its registered office is in Bombay 
and it is resident and ordinarily resident in India. Its entire share capital is beneficially owned by 
two British Companies whose business consists in plying ships for hire. Under an agreement entered 
into with the two Companies (non-resident) the appellant repairs their ships at cost, and charges 
no profits. 

On these facts held ; — The appellant 'is chargeable to tax under section '42 (2) of the Indian 
Income-tax Act. It is only the business of the resident and not of the non-resident that is sought to 
be taxed by that section. The course of dealings by the two non-resident companies with the appellant 
is clearly trading activities, organised and continuous in- their character and it will be difficult to 
escape the conclusion that they constitute “ business ” and it must be held that they carry on 
business with the appellant within the meaning of section 42 (2). 

Appeal by Special Leave from the Judgment and Order, dated the 24th February, 
1955, of the Bombay High Court in Income-tax Reference No. 52/X of 1954. 

Jamshedji B . Kanga, Senior Advocate, (jV. A. Palkhivala, Advocate, and J. B. 
Dadachanji, S. jY. Andley, P. L. Vokra and Rameshwar Advocates of Messrs. 

Rajinder Narain & Co., with him), for Appellant. 

H, N. Sanyal, (Additional Solicitor-General of India), (G. JV. Joshi and R. H. 
Dhebar, Advocates, witli him), for Respondent. 

The Judgment of the Court was delivered by 

Venkatarama Aiyar, J. — This is an appeal against the Judgment of the High Court 
of Bombay in a reference imder section 66 (i) of the Indian Income-tax Act, 1922, 
hereinafter referred to as the Act. 

The appellant is a private limited Company incorporated under the Indian 
Companies Act, and is carrying on business as marine engineers and ship repairers. 
Its registered office is in Bombay and it is resident and ordinarily resident in India. 
Its entire share capital is beneficially owned by two British Companies, the P. & O. 
Steam Navigation Co., Ltd., and the British Indian Steam Navigation Co., Ltd., 
whose business consists in plying ships for hire. Under an agreement entered into 
with the two Companies aforesaid, which wiU be referred to hereinafter as the non- 
resident Companies, tire appellant repairs tlieir ships at cost, and charges no profits.- 

I2tb May, 1958. 
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•Now, the point for determination is whether, on these facts, the appellant is charge- 
Ablc to tax under section 42 (2) of the Act. That sub-section runs as follows: 

“Whc:c a person not resident or not ordinarily resideent in the taxable teriitorits carries on 
•business with a person resident in the taxable territories, and it appears to the Income-tax Officer 
that owing to the close connection beUveen such persons the course of business is so arranged tliat 
the business^ done by the resident person with the person not resident or not oridnarily resident 
produces to the resident cither no profits or less than the ordinary profits which might be c.xpected 
to arise in that business, the profits derived tlicrcfrom, or whicli may reasonably be e’eemed to have 
been derived therefrom, shall be chargeable to income-tax in the name of the resident person who 
shall be deemed to be, for all the purposes of this Act, the asscssec in respect of such income-tax.” 

The Income-tax Officer, Bombay, who dealt with the matter took the view that 
the appellant Company had so arranged its business with the non-resident Companies 
that it did not produce any profits to it, and that was because it was those Companies 
that really owned its share capital, and that therefore the piofits which it could ordi- 
narily have made but for their close financial connection were liable to be taxed un- 
der section 42 (2), and he computed the same at Rs. 6,80,000 fol- the account year 
,1943-1944, at Rs. 4, 67, 559 for the accoimt year 1944-1945 and at Rs. 4,68,963 for 
the account year 1945-46. On the basis of the above findings, orders of assessment 
of income-tax were made for the account years 1944-45 and 1945-1946 and of excess 
profits tax for the accoimt years 1943-1944, 1944-1945 and 1945-1946. Against these 
five orders, the appellant preferred appeals to the Appellate Assistant Commissioner, 
who by his order dated July 3, 1952, confirmed the same. Then there was a further 
appeal by the appellant to the Appellate Tribunal, and the Bench which heard the 
•same having been divided in its'opinion, tlie matters came up for hearing before the 
President, 'who by his order dated March 19, 1954, held that section 42 (2) was in- 
applicable and he accordingly set aside the orders of assessment of income-tax and 
excess profits tax made on the appellant. On the application of the Department, 
the J^ribunal referred the following question for the opinion of the High Court of 
Bombay : 

“Whether on the facts and in the circumstances of the case any income falls to be included in 
the appellant’s assessment under section 4a (a)-” 

The reference was heard by Chagla, C.J., and Tendolkar, J., who by their 
judgment dated February 24, 1955, held that, on the facts found, section 42 (2) was 
applicable and that the appellant was liable to be assessed to income-tax and excess 
profits tax under that section. The appellant applied under section 66-A for leave 
to appeal against tliis judgment to this Court, and that application was dismissed. 
The appellant thereafter applied tor and obtained leave to appeal to this Court under 
Article 136, and hence this appeal. 

It must be mentioned that on December 31, 1948, an order of assessment had 
been made in respect of the income-tax payable by the appellant for the account year 
’'943-1944 3 and therein, the profits chargeable under section 42 (2) had not been 
included. But subsequently, the Income-tax Officer took action under section 34 of 
the Act and on May 29 , 1 953, made an order assessing the 'appellant to tax for 
that year on the profits deemed to have been made by it under section 42 (2), and 
against that order, an appeal is pending before the Appellate Assistant Commissioner. 
That order is not the subject-matter of the present proceedings, which are concerned 
■only with the assessment of income-tax for the account years 1 944- 1945 and 1945- 
1946 and of exccss^fofits tax for the account years 1943-1944, 1944-1945 and 1945- 

1946. 
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Now, the sole point for determination in this appeal is whether on the facts found 
the appellant is chargeable to tax under section 42 (2) of the Act. Mr. Palkhivala; 
learned counsel for the appellant, contends that it is not, and. urges two grounds- in 
support of his contention : (i) tliat section 42 (2) imposes a charge only. on a business 
carried on by a non-resident, and that tlierefore no tax could be imposed imdcr that 
provision on the business of the appellant who is a resident ; and (2) that it is a 
condition for tire levy of a charge under section 42 (2) that tire non-resident must 
carry on business with tire resident, and that in the instant case it is not^satisfied , 
The first groimd does not appear to have been put forward in the Court below, but 
before us it has been presented witlr great elaboration and pressed witli considerable 
insisteirce. The argument in support ofitmay thus be stated ; section 42.(2) imposes 
a charge on profits of a business, actual or notional, when the conditions specified 
therein are satisfied; but the section does not, in terms, say who the person is, whose 
business is liable to be taxed, but tlrat can only be the non-resident is clear from other 
parts of tire section. Thus, tire tax is imposed under section 42 (2) on profits “deri- 
ved” from business, which must mean profits actually made therein. Ex hypothesi, 
die resident has so arranged his business that it produces little or no profits to him. 
Ifit has produced sorne profits, then they are taxable in his hands even apart, from 
this provision, and if he has made no profits, then the word “derived” would be 
inapplicable to his business. Therefore, tire profits “ derived ” and taxable 
under die section can have reference only to the business of a non-resident. ^ Then 
again, the profits are chargeable under this section in the name of the resident. 
If the profits chargeable under section 42 (2) accrue from a business of the 
resident, he would be the person who would, even apart from the section, .be 
liable for the tax, and in that situation, the expression “in the name of- the 
resident ” would be inappropriate. It would make sense if, in fact, die ^ profits 
accrued in a business carried on by a person other than the resident, and,, the 
legislature sought to tax them in his hands. The true intention behind the legis- 
lation, it is said, is that the profits of the non-resident should be taxed, but that 
the tax should fall on die resident by reason of his close connection widi the non- 
resident. Support for diis contention is sought in the provision in section 42 (2) 
that the resident shall be deemed to be the assessee for all purposes of the Act. The 
word “deemed” imports, it is argued, a legal fiction, and if it was the business of die 
resident diat was intended to be taxed, then he is, in fact, the assessee, and it would 
be inconsistent with that position that he should be treated as an assessee by a legal 
fiction. It is also urged that sub-sections (i) and (3) of section 42 deal with the 
profits of a non-resident arid prescribe the conditions under which and the manner 
in which the tax could be imposed and collected, and section 42 (2) must, in this 
setting, be construed as referring to the business of the non-resident. 

There would have been considerable force in this argument, had there been 
any ambiguity or uncertainty in the wording of section 42 (2) as to wlietlier it is the 
business of the resident that is sought to be taxed or that of tlie non-resident. But 
that is not so. The language of the enactment imposing the charge is too plain to 
admit of any doubt. Now, section 42 (2) is, it may be noted, in two parts. The 
first part commencing with the opening words “Where a person not resident” and 
ending with the words “which may reasonably be deemed to have been derived there, 
from” prescribes the conditions on which the cliarge arises. It does not of itself 
impose tlie charge. That is done by the second part, which provides that “the profits 
s cj — 162 
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derived therefrom or which may reasonably be deemed to hayc been derived there- 
from shall be cliargeablc to income-tax.” The word “jhcrefrom ” is very important 
for the pui-posc of the present discussion. In the context, it can refer only to the 
business of the resident, and it is this business tlicrefore that is the subject of the 
charge under section 42 (2). It was suggested for the appellant that the word “there- 
from ” has refercircc to tire arrangement between tlic non-resident and the resident, 
but apart from the fact that such a construction would, on the grammar of it, be 
untenable^ it is impossible to conceive how an arrangement relating to the conduct 
of business can, as such, be the subject-matter of Income-tax, apart from the business 
in which profits or gains arc made. The language of the section is clear beyond all 
reasonable doubt as to what it is that is sought to be taxed under this section. That is 
only tire business of the resident and not that of the non-resident. In this view, it is 
only necessary to consider whether there is anything in the wording of the other parts 
of section 42 (2) relied on for the appellant, which precludes us from giving effect 
to tire plain import of the word “ therefrom ”. 

It is on the expression “ profits derived ” in the charging part of the enactment 
that the appellant leans heavily in support of his position that it is the business of the 
non-resident that is really intended to be taxed. But then, those words do not stand 
alone. They are associated with the words “ or which may reasonably be deemed to 
have been derived”, and this association has its origin in the preceding clause “pro- 
duces to tire resident eitlrer no profits or less than the ordinary profits which might 
be expected to arise in that business”. This clause contemplates two classes of cases, 
one where the business of the resident produces no profits and tire other where it 
produces less than the normal profits. The charge is imposed on both these classes of 
cases, and the word “derived” has reference to the latter, while the words “profits 
which may reasonably be deemed to have been derived ” relate to the former. That 
both'ihese clauses -relate to the business of the resident is clear from the words “ to 
the resident ” occurring therein. Tlie word “derived” in section 42 (2) must there- 
fore be intei-preted as referring to the business of the resident. 

The respondent sought further support for this conclusion in the words “ which 
may reasonably be deemed to have been derived ” in section 42 (2), and contended 
that those words could apply only to a business which does not yield profits, and that 
wiU fit inj in the context, only with the business of the resident and not of the non- 
resident. The answer of the appellant to this contention is tlaat the words in ques- 
tion should be construed as meaning not notional profits but such proportion of the 
actual profits of the non-resident as could reasonably be apportioned to the business in 
India. Reliance was placed in support of this contention on rules 33 and 34 of the 
Indian Income-tax Rules, 1922. Rule 33 pi'ovides for the determination of the profits 
of a non-resident in cases fiilling within section 42 ( i ) , and one of the modes prescrib- 
ed for such determination is to fix an amount which bears the same proportion to the 
total profits of the non-resident as the Indian receipts bear to the total receipts in 
the business. Rule 34 then provides that “ the profits derived from any business 
carried on in the manner referred to in section 42(2) may be determined for the 
purposes of assessment to income-tax according to the preceding rule”. Now, 
the argument of Mr. Palkhivala is that the interpretation put on section 42 (2) 
by the rule-making authorities as manifest in rule 34 is that the business chargeable 
under section 42(2) is that of the non-resident, and that the words “which may 
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reasonably be deemed to have been dcidvcd therefrom ” had reference to the 
appoi tionment of the Indian, out of the total piolitsj We see no force in' this 
contention. There is nothing in rule 34. to justify the assumption that the rule-mak- 
ing authorities considered either that section 42(2) applied to the business of a non- 
resident or that the words “ tvhich may reasonably be deeihed to have been derived 
therefrom ” meant apportionment of the Indian out of the world profits of the non- 
resident, And even if those be the assumptions on which the Rule is based, that 
can have no effect on the true interpretation of section 42 (2) . And whatever doubts 
one might have'had as to the meaning to be given to the words' “derived therefrom” 
or which may reasonably be deemed to have been derived therefrom” if they had to 
be construed in isolation, in the context of the section and read in conjunction with 
the words to the resident” and “therefrom”, tlrcre cannot be any doubt that they 
have reference to the business of the resident and not that of the non-resident. 

The word “ or ” in the clause would appear to be rather inappropriate, as it 
IS susceptible of the interpretation that when some profits are made but they are 
less than the normal profits, tax could only be imposed either on the one or on 
Ae other, and that accordingly a tax on the actual profits earned would bar the 
imposition of tax on profits which might have been' received. Obviously, that could 
not have been intended, and the word “ or ” would have to be read in the context 
as meaning “ and ”. Vide Maxwell’s Interpretation of Statutes, Tenth Edition, 
pages 238-239. But tliat, however, does not affect the present question which is 
whether the word “ derived ” indubitably points to the business of the non-resident 
as the one taxable under section 42(2), and for the reasons already given, the 
answer must be in the negative. 

The appellant also relied on the clauses in section 42(2) that ‘ the profits shall 
be chargeable to tax in the name of the resident ’ and that ‘ he shall be deemed to 
be the assessee for all purposes of the Act ’ as indicating that it is not the business 
of the resident that is really sought to be taxed. But these clauses are explainable 
with reference to the fact that the profits taxed are not actual profits but what are 
deemed to be profits. It was argued that if it was the intention of the legislature 
that what was not profits should be deemed to be profits, that should have been inr 
dependently provided for before the tax is imposed, and that in the absence of such 
a provision, the word “ deemed ” must be construed as referring not to notional 
profits being treated as actual profits, but to a person who is not, in fact, an assessee, 
being treated as an assessee. We see no substance in this argument. There is 
no reason why an enactment should not both declare notional profits as taxable 
profits and at the same time impose a charge on the resident in respect of those pro- 
fits, and that, quite clearly, is what section 42(2) has done. It may be that its lan- 
guage IS not felicitous. But there can, however, be no mistaking its sense that it is 
the resident that is to be dealt with as assessee in respect of profits which he had not 
in fact, made. ’ 

Nor do we see much force in' the argument that section 42, sub-sections (i) 

(3) relate to income of the non-resident and that section 42(2) which is wedged 
m between them should therefore be interpreted as having reference to the profits 
of the non-resident. If the language of section 42(2) is clear that it is the resident 
who is chargeable to tax, it is of no consequence that under section 42, sub-sections 
(i) and (3) it is the non-resident that is taxed. It should be remembered that sec - 
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tion 42 occuis in Cliaptcr V licaclcd “ Liability in Special Cases ”, and section 42(2) 
is a liability which is out of the ordinary.run, and it is not inappropriate to deal witli 
it in section 42, because while section 42(1) seeks to bring within the ambit of taxa- 
tion the profits of a non-resident which accrue in India, section 42(2) seeks to tax 
the resident in respect of profits which he would have normally made but for his 
business association with a non-resident. On the other hand, on the construction 
contended for by the appellant section 42(2) would become practically useless 
because a non-resident whose profits could be taxed under section 42(2) could also 
be taxed under section 42(1), as also the resident if he were the agent. None 
of the considerations put forward by the appellant is of sufficient weight to displace 
the conclusion to be drasvn from the words “ to the resident ” and “ therefrom ” 
in section 42(2), and we must hold that the business which is the subject-matter of 
taxation under that provision is that of the resident and not of a non-resident. This 
contention must accordingly be found against the appellant. 

We 'Shall next consider the second ground urged in support of the appeal tliat 
it is a condition for the levy of a charge under section 42 (2) that a non-resident should 
carry on business xvith the resident, and that, on the facts found, that condition is 
not- satisfied, and that therefore the tax is unauthorised. It is argued that the busi- 
ness of the non-resident Companies is to ply ships for hire, and that the appellant 
has no concern with that ; that the business of the appellant is to repair ships and 
that the non-resident Companies have no connection with that business ; and that 
all that the non-resident Companies do is to get their ships repaired by the appellant, 
and that does not amount to carrying on any business with the appellant. A 
person who regularly purchases his goods from a particular dealer does not, it is said^ 
carry on business with that dealer, and on the same analogy, in getting their ships 
repaired by the appellant the non-resident Companies cannot be said to carry on 
business with them in the real sense of that word. 

We are unable to agree with this contention. The word “ business ” is, as 
has often been said, one of wide import and in fiscal statutes, it must be construed 
in a broad rather than a restricted sense. Discussing the connotation of the word 
“ trade ’ Scott, L.J., observed in Smi(/i Barry v. Cordy^ : 

“ The history of judicial decisions has been similar, showing a strong tendency not to restrict 
the scope of Schedule D; a tendency which was, we think, in sympathy with the general, social and 
economic outlook of the country. Tliere is hardly any activity for gaining a livelihood and not 
covered by the other Schedules, which does not seem to us to be swept into the fiscal net by the 
Schedule D.” 

“ The word ‘ business ’ connotes ”, it was observed by this Court in Narahi 
Swadeshi Weaving Mills v. The Commissioner of Excess Profits Tax^, “ some real, sub- 
stantial and systematic or organised course of activity or conduct with a set purpose ”. 
Now, it may be conceded that when a person purchases his requirements from a 
particular dealer, he cannot without more be said to carry on business with him.- 
But 'here there is much more. The non-resident Companies send their ships for 
repair to' the'appellant, not as they might to any other repairer but under a special 
agreement that' repairs should be done at cost. And further unlike customers who 
purchase goods for their own consumption or use, the non-resident Companies get 

( — ^ ' 

' j. (1946)' 28 T.C. '850, 859, ' 
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tlieii' ships I’epaired for use in what is admittedly their business. These 
are clearly trading activities, organised and continuous in their character 
and it will be difficult to escape the conclusion that they constitute business. We 
are not even concerned in this appeal with the larger question whether the activities 
of the non-resident Companies in connection with the repair of the ships amount 
to carrying on of business. What we have to decide is whether having regard to 
the course of dealings between the non-resident Companies and the appellant it 
can, be said of the former that they cany on business with the latter within the 
meaning of section 42(2). Now, it should be observed that section 42 speaks not 
of the non-residents carrying on business in the abstract but of their carrying on 
business with the resident, and in the context, it must include all activities between 
them having relationship to their business. That is the view taken by the learned 
Judges in the Court below, and we are in agreement with it. 

In this connection, reference may be made to section 42(1) under which a 
charge is imposed on income, profits or gains accruing to a non-resident through 
any business connection in the taxable territories. In Commissioner of Income-tax 
V. Currimbhoy Ebrahim & Sons''-, it was observed by the Privy Council that business 
connection in section 42(1) is different from business as defined in section 4 (2) oS 
the Act. “ The phrase business connection ” observed Sir George Rankin, “ is 
different from, though not unrelated to, the word ‘ business ’ of which there is a 
definition in the Act”. And in Anglo-French Textile Co., Ltd. v. Commissioner of Income- 
tax, Madras^, this Court has observed that. 

” When there is a continuity of business relationship between the persson in British India who 
hepls to make the profits and the person outside British India receives or realises his profits, such 
relationship does constitute a business connection”. 

Vide also the observations in Bangalore Woollen, Cotton and Silk Mills Co., Ltd. v. 
Commissioner of Income-tax, Madras^. The words “ where a person not resident in 
the taxable territories carries on business with a person resident ” in section 42 (2) 
must be similarly interpreted, and a non-resident should be held to carry on busi- 
ness w ith a resident, if the dealings between them form concerted and organised 
activities of a business character. We are accordingly of opinion that, on the 
facts found, the non-resident Companies must be held to have carried on business 
with the appellant as provided in section 42 (2). 

It was argued that the result of this arrangement was only to reduce the re- 
pairing charges and enable the non-resident Companies to thereby make a saving, 
that that was not profit or gains of a business liable to be taxed under the Act, and 
the decisions in Tennant v. Smith^, and In re Major fohn^, were cited in support of 
this position; But, as already held by us, the subject-matter of the tax under sec- 
tion 42(2) is the business of the resident and not that of the non-resident, and what 
we have to decide is not whether the non-resident Companies made profits in their 
dealings with the appellant but whether what they did was business, and for that 
purpose it is immaterial that the business was carried on by them in such manner 
that no profits could accrue to them therefrom. Vide the observations of Coleridge, 
11^ ixi Commissioners of Inland Revenue v. Incorporated Council of Law 

1. ,(1935) 70 M.L.J. 247 : L.R. 63 I.A. i : 3- (>95°) 18 I.T.R. 423, 433, 434. 

3 r.T.R. 395 (P.C.). 4- (1892) 3 T.C. 158. 

2 - (1953) I M.L.J. 381 : (1953) S.C.J. 91 ; 5 - ('938) 6 I.T.R. 434. 

'953 S.G.R. 454 . 
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ThefacttJicicfoio that the non-rcsklcnt Companies coiild derive no profits 
from the dealings with the appellant would not detract from their charaetcr as busi- 
ness with the appellant. This contention mustj therefore, be rejected. 

It was finally contended that the profits chargeable under section 42(2) must 
be separately assessed and not added on to the other profits or income of the appellant. 
This contention is based on the assumption that section 42 (2) imposes on the 
appellant, a vicarious liability, the 'charge being in reality on the profits of the 
non-resident. On our finding that the charge is on the business of the appellant 
and not of the non-resident Companies, this contention does not survive. 

In the result, the appeal fails and is dismissed with costs. 

^ Appeal dismissed. 

SUPREME COURT OF INDIA. 

[Civil Appellate Jurisdiction.J 

Present P. B. GAjENDRAOADKAh, A. K, Sarkar and K. Subba Rao, JJ. 
Maktul . . Appellant* 

V. 

Mst. Manbhari and others . . Respondents. 

Punjab — Custom — Hindu succeeding to maternal grandfather’s estate — Property in his hands whether 
ancestral qua his own sons — Stare ' decisis — Applicability. 

Property inherited by a Hindu from his maternal grandfather is not ancestral qua his descen- 
dants under the Customary Law of the Punjab. ' 

Narotam Chand v. Mst. Durga Devi, I.L.R. (1950) 3 Punj. i, approved. i 

Lehnav. Mst. TViatari, (1895) 30 P.R. 124 and Mst Attar Kuar v. Pfikhoo, (1924) I.L R. 5 Lah. 
356 must be deemed to have been overruled by Muhammad Hussain Khan v. Babti Ktshva jpeendan 
Sahai, (1937) 2M.LJ. 151: L.R. 64 LA. 250 (P.C ). ' 

The doctrine of stare decisis is inapplicable and should present no obstacle in holding that the 
earlier cases of the Full Bench of the Punjab High Court were not correctly .decided. 

Principle of stare decisis considered. r 

Appeal from the Judgment and Decree, dated the 20th August, 1952, of the 
Punjab High Court in Regular First Appeal No. 107 of 1949 arising out of the Judg, 
ment and Decree, dated the 22nd March, 1948, of the Court of the Sub-Judge, 
First Class, Panipat, in Suit No. 361 of I 947 ' 

J.N. Banerjee, Senior Advocate (/f. L. Mehta, Advocate, with him), for 
Appellant. 

Gopal Singh, Advocate, for Respondents Nos. i to 9. 

The Judgment of the Court was delivered by 

Gajendragadkar, J. — If a Hindu governed by the Customary Law prevailing in 
the Punjab succeeds to his maternal grandfather’s estate, is the property in his hands 
ancestral property qua his own sons ? This is the short and interesting question 
of law which arises in this appeal. The appellant is the son of Sarup, respondent 
to. On the death of his mother Musammat Rajo, respondent 10 inherited the 
suit properties from his maternal grandfather Moti. On March 22, 1927, he exe- 
cuted a registered mortgage deed in respect of the said pi'operties in favour of Shibba 
the ancestor of respondents i to g for Rs. 5,000. Subsequently, on April 12, 1929, 
l^sold the equity of redemption to the said mortgagee Shibba for Rs. 1 1,000. In 

I. (1888) 3 T.c. 105. 
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Suit No. 145 of 1946 filed by the appellant in the Court of the Sub-Judge, Panipat, 
from which the present appeal arises, tlie appellant had claimed a declaration that 
the two transactions of mortgage and sale in question did not bind his own rever-' 
sionaiy ' rights,' because the impugned transactions were without consideration and 
were not supported by any legal .necessity. His allegation was that his family rvas 
governed by the custom prevailing in the Punjab and, under this custom,' the pro- 
perty in suit was ancestral property and he was entitled to challenge its alienation 
by his father respondent 10. Respondents 1 to, 9 disputed the appellant’s right to 
bring the present suit and urged that the alienations by respondent 10 rvere for consi- 
deration and for legal necessity. It was, however, common ground that respondent 
10 and the appellant were governed by the custom prevailing in the Punjab; The 
learned trial Judge held that the property in dispute was ancestral qua the appellant 
and that the impugned alienations were not effected for consideration or for legal 
necessity. He, however, held tiiat tlie appellant rvas not bom at the time when tlie. 
mortgage deed in question was executed and so he was not entitled to challenge it. In 
the result the appellant was given a declaration that the sale in dispute did not bind 
the appellant’s reversionary rights in the property after the deatli of respondent 10. 
The appellant’s 'claim in regard to the mortgage was dismissed. Respondents i 
to 9 went in appeal against this decree to the Disti’ict Judge at Kamal and conten- 
ded that tire suit had abated in the trial, Court as a result of the death of one of the 
defendants pending the decision of the learned trial Judge. The learned District 
Judge rejected this contention but he set aside the decree and ■ remanded the suit 
for proceedings for substituting the legal representatives of the deceased defendant 
Ram Kala. After remand the legal representatives of the deceased Ram Kala 
were brought on record and ultimately the original decree passed by the trial Court 
was confirmed by the learned trial Judge. Respondents i to 9 again challenged 
this decree by preferring an appeal to the District Judge at Karnal. The learned 
DisU'ict Judge held that the value of the subject-matter of the suit -was more than 
Rs. 5,000 and so he ordered that the memorandum of appeal should be returned 
to respondents i to 9 to enable them to file an appeal before the High Court. That 
is how respondents i to g took their appeal to the High Court of Punjab. The High 
Court took the view that the appeal had in fact been properly filed in the District 
Court ; but even so it did not ask respondents i to 9 to go back to the District Court, 
but condoned the delay made by the said respondents in the presentation of the appeal 
before itself and proceeded to deal ^vith tlie appeal on the merits. The High Court 
held that the property inlierited by respondent lo was not ancestral property qua 
the appellant, and so it allowed the appeal preferred by respondents i to g and dis- 
missed the appellant’s suit. In view of the fact tliat the point of laiv i-aised before 
the High Court ■ivas not free from doubt the High Court ordered that parties should 
bear their own costs throughout. The appellant then applied for and obtained 
a certificate from the High Court under the first part of section 1 1 o of the Code of 
Civil Procedure. It is widi tliis certificate that the present appeal has come before 
this Court and the only point which has been raised for our decision is ivhether the 
property in suit can be held to be ancestral property between the appellant and 
respondent 10. ■ 

Under the Hindu Law, it is now clear that the only property that can be called 
ancestral property is property inherited by a person from his fatlier, father’s father 
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or father’s fatlier’s father. It is true that in Raja Chelikanl Venkayyamma Garii v. Raja 
Cheltkani Venkalaramanayyamma^, the Privy Council had held that under Mitakshara 
Law the two sons of a Hindu person’s only daughter succeed on their rnother’s 
death to his estate jointly with benefit of survivorship as being joint ancestral estate. 
This decision had given rise to a conflict of judicial opinion in .the High Courts of 
this country. But in Muhammad Husain Khan v. Bahti ICishva Nandan Sahai^, this con- 
flict was set at rest when the Privy Council held that under Hindu Law a son docs 
not acquire by birth an interest jointly with his father in the estate which the latter 
inherits from his maternal grandfather. The original text of the Mitakshara was 
considered and it was obser\^ed that the ancesti'al estate in which, under the Hindu 
Law, a son acquires jointly with his father an interest by birth, must be confined 
to the property descending to the father from his male ancestor in the male line. 
Sir Shadi Lai, who delivered the judgment of the Board, explained the earlier 
decision of the Privy Council in Raja Chelikanl Venkayyamma Gam's case^, and 
observed that in the said case : 

“ It was unnecessary to express any opinion upon the abstraet question whether the property 
which the daughter’s son inherits from his maternal grandfather is ancestral property in the 
technical sense that his son acquires therein by birth an inteicst jointly with him,” 

The learned Judge further clarified the position by stating that the phrase 
‘ ancestral property ’ used in the said judgment was used in the ordinary 
meaning, viz., property which devolves upon a person from his ancestor and 
not in the restricted sense of the Hindu Law which imports the idea of the 
acquisition of interest on birth by a son jointly with his father. Thus, there is no 
doubt that under the Hindu Law property inherited by a person from his maternal 
grandfather is not ancestral property qua his sons. The question which arises in 
the present appeal is : what is the true position in regard to such a property under 
the Customary Law prevailing in the Punjab ? 

This question has been considered by Full Benches of the High Court of Punjab 
on three occasions. Let us first consider these decisions. In Lehna v. Musammat 
ThakrV, it was held by the Full Bench (Roe, S. J. and Rivaz, J., Chatterji, J., 
dissenting) that 

“ In the village community where a daughter succeeds, cither in preference to, or in default 
of, heirs male, to property .which, if the descent had been through a son, would be ancestral 
property, she simply acts as a conduit to pass on the property as ancestral property to her sons 
and their descendants and does not alter the character of the property simply because she happens 
to be a female 

Ghatteiji, J., however, held tliat the word “ ancestral ” can only be used in a rela- 
tive and not in a fixed or absolute sense in Customary Law, and before this character 
can be predicated of any property in the hands of a male owner, it must be found 
that it has descended to him from a male ancestor and in the case of a claim by 
collaterals, from a male ancestor common to him and the claimants. It is apparent 
from the majority judgment that the learned Judges did not find the alleged custom 
about Ae character of the property proved by any evidence. They proceeded to 
deal with the question rather on a prion considerations and the main basis for the 
decision appears to be that the property cannot lose its character of ancestral pro- 


t. (1902) 12 M.L J. 299 : L.R. 29 I.A. 
I56 : I.L.R. 25 Mad. 678 (P.C.). 


2 . (1937) 2 M.L J. 151 : L R. 64 I.A. 250 (P.C.). 
3- (1895) 30 P.R. 124 (F.B.). 
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perty merely because it has come through 'a, female who succeeded her father in 
default of'male heirs. Chatterji, J., dissented from this approach. He obseiwed 
that he -could not recall any instance in which property derived from or through 
any female ancestor among Hindus had been decided to fall within the category 
of ancestral property under the customary law. He also pointed out that the 
statement of the learned author of the Digest on the Customary Law of the Punjab 
on, this point did not support the majority view. Thus it would not be unreason- 
able to say that the majority decision in this case is not a decision on the proof 
'of custom as such. 

The same point was again raised before a Full Bench of the High Court of Punjab 
in Mtisammat, Attar Kaur v. Nikkao^. Sir Shadi Lai, C.J., who delivered the principal 
judgment of the Full Bench conceded that there was 

“a,great deal to -be said in favour of the proposition that, unless the land came to a person 
by descent from a lineal male ancestor in the male line, it should not be treated as ancestral.” 

He also conceded .that the decision in the earlier Full Bench case of Lehna", did not 
rest upon any- evidence relating to customs on the subject but was based on what 
•the majority; of the Judges considered to be the general principles of the customary" 
law , and- upon the argument ab inconvaiienti. The learned Chief Justice then took into 
account the fact that the quetion about the character of such property even under 
the Hindu law was not free from doubt. and he referred to the coirflict of judicial 
opinion on the said point. Having regard to tliis conflict the learned -Chief Justice 
was not inclined to re-open the issue which had been concluded by the earlier Full 
Bench decision, and basing himself on the doctrine of stare decisis he held that the 
majority decision in Lehna's case^, should be treated as good law. It would be noticed 
that the judgment of Sir Shadi Lai, C.J., clearly indicates, that, on the merits, he 
did not feel quite happy, about- the earlier decision in Lehna’s ccj-e-. 

It appears that the same question was again raised before another Full Bench 
of-the High Court of Punjab in Lfarotam Chand v. Mst. Durga Devi^. In tliis case 
'the main question which arose for decision was under Article 2 of the Punjab Limi- 
tation (Custom) Act I of 1 920. This article governs suits for possession of ancestral 
immoveable property which has been alienated on the ground tliat the alienation 
is not binding on the plaintiff according to custom. -It provides for two periods 
of limitation according as a declarator^' decree is or is not claimed. In dealing 
withthepoint as to whether the suit in question attracted die provisions of Article 
2 of Act I of 1920, the Full Bench had to consider whether the property .in suit 
was ancestral property or not ; and that raised the same old question whether pro- 
perty from maternal grandfather in the hands of a grandson can be -described as 
ancestral property or that such property in the hands of a daughter can be given 
that description. The matter appears to have been elaborately argued before 
the Full 3 ench. The previous Full Bench decisions were cited and reference was 
made to two decisions of the Privy Council which we tvill presentiy consider. Mr. 
Justice Mahajan, as he then was, who delivered the main judgment of the Full 
Bench Held that the property inherited by a Hindu from his maternal grandfather 
is not ancestral qua his descendants under the customarylaivof the’ Punjab. The 

1. I.L.U. (i924).,5 L^..356. 3. I.L.R, (1956) s'Punj. i. ' 

2. ..{1895) 30 124- - . ‘ - 
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learned Judge also held that the Privy Council decisions cited before the Court had 
in effect overruled the earlier Full Bench decisions the, Punjab High Court. It 
is this last decision of the Full Bench which has been folloyved by the High Court 
in the present proeeedings. The appellant contends ^that the High Court was in 
error in not following the earlier Full Bench decisipn on this point and it is urged 
on his behalf that the decision of the last Full Bench in Marotam Chand’s case^, should 
not be accepted as correct. We do not think that the appellant’s contention is well- 
founded. 

So far as the statement of the customary law itself is concerned, Rattigan’s 
Digest which is regarded as an authority on the subject, does not support the ap- 
pellant’s case. Inparagtaphggof theDigestof Civil Law for the Punjab chiefly based 
on the customary law it is stated that ancestral immoveable property is ordinarily 
inalienable (especially amongst Jats. residingin the Central Districts of the Punjab) 
except for necessity or with the consent of male descendants or, in the case of a son- 
less proprietor, of his male collaterals : provided that the proprietor can alienate 
ancestral immoveable property at pleasure if there is at the date of such alienation 
neither a male descendant nor a male collateral in existence. Following this state- 
ment of the law the learned author proceeds to explain the meaning of ancestral 
property in these words •: 

"Ancestral property means, as regards sons, property inherited from a direct male lineal 
ancestor, and as regards collaterals property inherjted from a common ancestor.” 

Thus, SO far as the customary law in the Punjab can be gathered, the statement 
of Rattigan is clearly against the appellant. 

Then as regards the first Full Bench decision in Lehna's case”, as we have al- 
ready pointed out, there is no discussion about any evidence of custom and indeed 
no evidence about the alleged custom appears to have been led before 'the learned 
Judges. It is, therefore, difficult to accept this decision as embodying the learned 
Judge’s considered view on the question of custom as such. That in effect is the 
criticism made by Chatterji, J., in his dissenting judgment and we are inclined to 
agree with the views expressed by Chatterji, J. When this was raised before the 
second Full Bench in Mst. Attar Kam’s case^, Sir Shadi Lai, G.J., rested his decision 
on stare decisis mainly because the true position on the said question even under 
the Hindu law was then in doubt. This consideration has now lost all its validity 
because, as we have already indicated, the true position imder the Hindu law about 
the character of such property has been authoritatively explained by Sir Shadi 
Lai himself in the Privy Council decision in Muhammad Husain Khan's case. ^ That 
is why we think not much useful guidance or help can be derived from this second 
Full Bench decision. The last Full Bench decision in Narotam Chand's case''-, is based 
substantially on the view that, as a result of the Privy Council decision in Muhammad 
Husain Khan’s case'', the two earlier Full Bench decisions must be taken to have been 
overruled. Besides, the learned Judges who constituted this Full Bench have also 
examined the merits of the two earlier judgments and have given reasons why they 
should not be taken as correctly deciding the true position under the customary 
law. In our opinion, the decision of this Full Bench is on the whole correct and 
must be confirmed. 


1. f,L.R. (1950) 3 Punj. f. 

2. (1895) 30 P.R. 124. 


3. I.L.R. (1924) 5 Lah 356. 

4 - (1937) 2 M.L.J. 151 ; L.R. 64 l.A. 250. 
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It would now be necessary to consider the two Privy Council decisions bn which 
reliance has been placed by Mahajan, J., as he then was, is suppoit of his conclusion 
that they have overruled the earlier Full Bench decisions. In Attar Singh v.’ Thakar ' 
Singh\ the Privy Council was dealing with a suit by Hindu minors to set aside their 
father’s deed of sale of the lands in suit to the defendants on the ground that they 
were ancestral. It was held that, as the plaintiffs claimed through their father as 
son and heir of Dhanna Singh, the onus was oh them to show that the lands were 
not acquired by Dhanna Singh and, as that onus was not discharged, the lands must 
be deemed to be acquired properties of Dhanna Singh and tliat deed could not bd 
set aside. The parties to this litigation were governed by the customary Ia^v■of the 
Punjab. In dealing with the character of the property in suit. Lord Collins who 
delivered the judgment of the Board obser\'ed that : ' 

“ It is through father, as heir of the above named Dhanna Singh, that the plaintiffs claimed, 
and unless the lands came to Dhanna Singh by descent from a lineal male ancestor in the male line, 
whom the plaintiffs also in like manner claimed, there are not deemed ancestral in Hindu law ”. 

This statement indicates tliat, according to the Board, it is only where 
property descends from the lineal male ancestor in the male line that it partakes 
of the character of ancestral property. It may be conceded that the question as 
to whether property inherited from a maternal grandfather is ancestral property, 
or not did not arise for the decision of the Board in this case ; but it is significant 
that the words used by Lord Collins in describing the true position under the Hindu 
law in regard to the character of ancestral property are emphatic and unambiguous 
and this statement has been made while' dealing tvith the case governed by the cus- 
tomary law of the Punjab. This statement of the latv was cited -with approval and 
as pertinent by Sir Shadi Lai when he delivered the judgment of the Board in 
Muhammad Husain Khali's case-. The learned Judge has then added that : 

“ Attar Singh's case’’-, however, related to the property which came from male collaterals and 
not from the maternal grandfather and it was governed by the custom of the Punjab ; but it was 
not suggested that the custom differed from the Hindu law on the issue before their Lordships 

The effect of these observations would clearly appear to be that the 
test laid down in Attar Singh's case^ would apply as much to the Hindu 
law as to the customary law of the Punjab. In our opinion, these oberva- 
tions made by Sir Shadi Lai are entitled to respect and have been rightly relied upon 
by Mahajan, J., as he then was, in the last Full Bench case {Narotam Chand's case^), 
tp which we have already referred. We may add that it may not be technically 
correct to say that these obsen^ations overrule the earlier Full Bench decision of the 
Punjab High Court on the point. 'We entertain no doubt that, if the relevant obser- 
vations of Lord Collins in Attar Singh's case^ had been considered in the second Full 
Bench decision, they would have hesitated to rely on tlie doctrine of stare decisis in 
support of their final decision. 

There is one more point which still remains to be considered. Having regard 
to the principle of stare decisis, would it be right to hold tlrat the view expressed by the 
High Court of Punjab as early as 1895 was erroneous ? The principle of stare decisis is 
thus stated in Halsbury's Laws of England, Second Edition^ : 

1. (1908) 18 M.L.J. 379 (P.G.):L.R. 35 I.A. 205. 

IA.206. 3- I.L.R. (1950) 3 Punj.i. 

2. (1937) 2 M.L.J. 151 (P.G.) : L.R.'64 ,4. Hakbury’s Vol. XIX, p. 257, paraj 557. 
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“Apart from any question ns to the Courts being of co-ordinate jurisdiction, a decision which 
has been followed for a long period of time, and lias been acted upon by persons in the formation 
of contracts or in the disposition of their property, or in the general conduct of affairs, or in legal 
procedure or in other ways, will generally be followed by Courts of higher authority than the Court 
establishing the rule, even though the Court before whom the matter arises aftenvards might not 
have given the same decision had the question come before it originally. But the supreme appellate 
Court will not shrink from overruling a decision, or series of decisions, which establish a doctrine 
plainly outside the statute and outside the common law, when no title and no contract will be 
shaken, no persons can complain, and no general course of dealing be altered by the remedy of a 
mistake.” 

I 

The same doctrine is thus explained in Corpus Juris Secundum'^ : 

“ Under the stare decisis rule, a principle of law which has become settled by a series of decisions 
generally is binding on the Courts and should be followed in similar cases. This rule is based on 
expediency and public policy, and, although generally it should be strictb’ adhered to by the Courts 
it is not universally applicable.” 

The Corpus Juris Secundum”, howevtjr, adds a rider that 

“ previous decisions should-not be followed to the extent tliat grievous wrong may result ; and 
accordingly the Courts ordinarily will not adhere to a rule or principle established by previous deci- 
sions which they are convinced is erroneous. The rule of stare decisis is not so imperative or inflexible 
as to preclude a departure therefrom in any case, but its application must be determined in each case 
by the discretion of the Court and previous decisions should not be followed to the extent that 
error may be perpetuated and grievous wrong may result.” 

In the present case it is difficult to say that the doctrine of stare decisis really 
applies because the correctness of the first Full Bench decision has been challenged 
in the Punjab High Court from time to time and in fact the said decision has been 
reversed in 1950. Besides, in 1908, the Privy Council made emphatic observations 
in Attar Singh’s case^ which considerably impaired the validity of the first Full Bench 
decision ; so it would be difficult to say that the decision of the first Full Bench has 
been consistently followed by the community since 1 895. It cannot also be said that 
reversal of the said decision shakes any title or contract. The only effect of the said 
decision was to confer upon the son of the person who inherited the property from 
his maternal grandfather right to challenge his alienation of the said property. It is 
doubtful if such a right can be regarded as the right in property. It merely gives 
the son an option either to accept the transaction or to avoid it. It cannot be said 
to-day that any pending actions would de disturbed because this right has already been 
taken away by the Full Bench in 1950. In this connection, it piay also be relevant 
to consider another aspect of this matter. . If it is held that the property inherited 
from maternal grandfather is not ancestral property, then it would tend to make the 
titles of the alienees of such property more secure. Besides, we are satisfied that the 
decision of the first Full Bench is wholly unsustainable as a decision on the point of 
the relevant custom. We are, therefore, inclined to take the view that the doctrine 
of stare decisis is inapplicable and should present no obstacle in holding that the earlier 
cases of the Full Bench of the Punjab High Court were not correctly decided. 

In the result we confirm the finding of the High Court that the property in suit 
is not ancestral property and that the appellant has no right to bring the present 
suit. The appeal accordingly fails and must be dismissed. The appellants will 
pay the respondent’s costs in this Court ; and parties will bear their own costs in the 
Courts Jjelow. 

~ - . ^ Appeal dismissed. 

I. Corpus Juris Secundum, fpzge 302, para. 187. .3. (1908) 18 M.LJ. 379 (P.G.) : ‘L.R. s>k 
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